UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

| )
In the Matter of )
)

KENTUCKY HOUSEHOLD GOODS CARRIERS ) Docket No. 9309
ASSOCIATION, INC.,, . e, )
Respondent. )
)

.ORDER DENYING RESPONDENT’S
MOTION FOR SUMMARY DECISION

I.  PROCEDURAL BACKGROUND

Respondent Kentucky Household Goods Carriers Association, Inc. (“Respondent™) filed a
Motion for Summary Decision and a memorandum in support thereof (“Motion for Summary
Decision”) and a Separate Statement of Material Facts as to Which There is No Genuine Dispute
(“Respondent’s Statement of Facts™) on December 19, 2003. Complaint Counsel filed its
-Opposition to Respondent’s Motion for Summary Decision (“Opposition™), its Separate
Statement of Materjal Facts as to Which There is No Genuine Dispute, and its Response to
Respondent’s Statement of Material Facts (“Complaint Counsel’s Response™) on January 6,
2004. '

By Order dated January 8, 2004, the parties were required to file reply briefs and replies
to the statements of material facts. Pursuant to that Order, Respondent filed its Reply
Memorandum In Support of Motion for Summary Decision on January 23, 2004. Complaint
Counsel filed its Memorandum in Opposition to Respondent’s Reply on February 13, 2004.

Respondent, on January 23, 2004, filed a motion for leave to file an amended table of
contents and table of authorities to its Motion for Summary Decision. The motion for leave to
file is GRANTED.

For the reasons set forth below, Respondent’s motion for summary decision is DENIED.
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II. POSITIONS OF THE PARTIES AND UNDISPUTED FACTS
A. Summary of Arguments Raised by the Parties

, The Complaint in this proceeding alleges that the conduct of Respondent in submitting
proposed tariff rates for the transportation of household goods to the Kentucky Transportation
Cabinet (“KTC”) constitutes unlawful price fixing in violation of Section 5 of the Federal Trade
Commission Act. In its motion for summary decision, Respondent asserts that the challenged
conduct is immune from liability under the federal antitrust laws pursuant to the state action
doctrine established by the U.S. Supreme Court in Parker v. Brown, 317 U.S. 341 (1943) and its
progeny. Specifically, Respondent asserts that the challenged conduct was undertaken as part of
a state initiated and sponsored activity, adopted by the state pursuant to a clearly articulated and
affirmatively expressed state policy and was actively supervised by the state. Motion for
Summary Decision at 7-8.

In its opposition to the motion for summary decision, Complaint Counsel asserts that
“[t)he key issue in this case is whether Respondent can demonstrate compliance with prong two
[of the state action doctrine], under which it is Respondent’s burden to substantiate the claim that
the state actively supervised the tariff filed by Respondent.” Opposition at 17. Complaint
Counsel urges this “Tribunal” to deny Respondent’s motion for summary decision.

Before addressing the legal arguments raised by the parties, the following section sets
forth facts that are not disputed by the parties.

B. Undisputed Facts

For purposes of. summary decision only, the following facts are undisputed. In advance
of trial, the parties are encouraged to stipulate to facts that are not disputed and submit those facts
as joint stipulations at the final prehearing conference.

The Kentucky Association is a non-profit corporation organized and existing
under the laws of the Commonwealth of Kentucky that functions as a trade
association of the Household Goods Moving & Storage Industry for household
goods catriers located in the Commonwealth of Kentucky. Respondent’s
Statement of Facts { 1; Complaint Counsel’s Response q 1.

The Kentucky Association is also in the business of acting as a motor carrier rate
bureau for the purpose of publishing and filing tariffs for the intrastate
transportation of household goods on behalf of its household goods carrier
members. Respondent’s Statement of Facts J 2; Complaint Counsel’s

Response 2.






