


with brokers like Greater Michigan Realty, these sellers would end up paying approximately
$1.08 million more per year in commissions. . (Eisenstadt, Tr. 1517-1521).

Moreovér, if Realcomp’s Policies caused a mere 0.5% of sellers to switch to using full-
service brokers, under cross-examination at trial Dr. Eisenstadt calculated (using all his other
assumptions) the impact on these sellers to be approximately $2.2 million per year. (Eisenstadt,
Tr. 1500-1511).

Further, Dr. Eisenstadt did not account for those home sellers who could not sell their
homes because of limited exposure for Exclusive Agency listings; his calculation of “benefits”
only accounts for homes that sold. The evidence consistently shows that Realcomp Policies have
limited the selling activity of homes listed under Exclusive Agency contract. (CCPF 99 1037,
1049, 1055). For instance, Denise Moody testified that Greater Michigan Realty Exclusive
Agency listings in other MLSs are more successful in terms of sales than those in the Realcomp
MLS. (CCPF ¥ 1037). On the other hand, cﬁstomers in the Realcomp MLS are more likely to
cancel their listing because their home has not sold. (CCPF § 1079). Similarly, Jeffrey Kermath
of Amerisell testified that a large percentagé of his Exclusive Agency customers will later
upgrade to Exclusive Right to Sell listings and obtain more activity. (CCPF 1 1055).

Third, Dr. Eisenstadt’s calculation fails to account for several other consumer harms
caused by Realcomp’s Policies. These harms are caused to buyers, sellers who switch to selling
without a broker, and sellers who continue to use Exclusive Right to Sell listings.

Realcomp’s Policies cause harm to certain buyers. Dr. Eisenstadt admi&ed that certain
buyers “would prefer to purchase non-ERTS homes” and “as a result of the two restrictions [(the
Realcomp Policies)], instead they purchase an ERTS property because the non-ERTS properties
are somewhat less visible to them through advertising.” (Eisenstadt, Tr. 1396-1397). In other

words, these buyers “wind up purchasing less preferred properties.” (Eisenstadt, Tr. 1396, 1456).
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But Dr. Eisenstadt admitted that he did not quantify the effect in dollar terms. (Eisenstadt, Tr.
1456-1457).

Dr. Eisenstadt also admitted that the Realcomp Policies caused some consumers to switch
to for-sale-by-owner listings. (Eisenstadt, Tr. 1459). He admitted that this switch could affect
the sale price of the sellers’ homes. (Eisenstadt, Tr. 1459). But Dr. Eisenstadt did not measure
this effect on consumers. (Eisenstadt, Tr. 1459, 1486).

Moreover, Dr. Eisenstadt further admitted that the Realcomp Policies limited consumer
choice. (See also CCPF §71200-1206). According to his own testimony, some sellers who would
have preferred to use Exclusive Agency listings instead sell by For Sale by Owner. (Eisenstadt,
Tr. 1487-1488). He also admitted that because of the Realcomp Policies, some sellers who would
have used Exclusive Agency chose instead to purchase Exclusive Right to Sell listings, which are
more expensive. (Eisenst#dt, Tr. 1488-1489). In other words, because of Realcomp’s Policies,
consumers were forced to purchase services that they did not want or need. (CCPF 991228-
1233). Lastly, Dr. Eisenstadt admitted that the Realcomp Policies may cause home sellers who
use Exclusive Right to Sell listings to pay higher brokerage fees. As he admitted, “These sellers
would be adversely affected by Realcomp’s restrictions if those practices have the effect of
inflating or maintaining listing fees above the competitive level.” (Eisenstadt, Tr. 1490). He also
admitted that price pressure from discount brokers could drive down traditional listing broker
comJnjssions. (Eisenstadt, Tr. 1497-1498). Dr. Eisenstadt, however, did not do any analysis to
quantify this effect. (Eisenstadt, Tr. 1489-1490). In fact, the weight of the evidence shows that
Realcomp’s Policies likely protect and maintain higher broker fees and reduced the output of

broker services. (CCPF 111207-1227, 1234-1243).
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10.  Complaint Counsel's Expert Misunderstood, and Therefore Did Not
Refute, the Free Rider Issue.

242. Dr. Williams claimed that there is no free-riding problem that justifies the
Realcomp Policies. (Williams, Tr. 1639-1654). He testified that an EA listing agent does not
“free-ride” because he/she participates in the transaction and is paid. (Williams, Tr. 1642-1643).
He further testified that cooperating agents do not free ride because (1) they benefit by having the
opportunity to participate in the transaction; (2) most brokers are both cooperating and listing
brokers; and (3) 80 percent of the time a cooperating broker participates in a non-ERTS
transaction. (Williams, Tr. 1639-1654).

Response to Finding No. 242:
The proposed finding is misleading and misstates the testimony. Dr. Williams did testify

that there is no free ﬁding problem. (D. Williams, Tr. 1639-1656; CCPF 191256-1265). His
opinions and reasoning are set forth in his testimony and in his expert reports. (CX 498-A-049-
055; CX 557-042-049).

Dr. Williams’ testimony, however, is not that “an EA listing agent does not ‘free ride,””
but that “there’s no free riding on the listing broker’s services.” (D. Williams, Tr. 1642). In other
words, Dr. Williams testified that the seller using an Exclusive Agency listing is not free riding
on the listing broker. (D. Williams, Tr. 1642; CX 498-A-O$1; CCPF 1258). Free riding occurs
when a customer partakes of the services of one seller and then makes a purchase from another
seller. (D. Williams, Tr. 1639). The seller is not free nding on any services of the listing broker
because the home seller pays the iisting broker for those services. (D. Williams, Tr. 1642; CX
498-A-051; CCPF 1258)

Nor did Dr. Williams testify that “cooperating agents do not free ride.” Rather, Dr.
Williams testified that home sellers using Exclusive Agelicy listings do not free ride on
cooperating brokers. (D. Williams, Tr. 1643-1652; CCPF {1259-1263). As Dr. Williams stated,
“the fact that a commussion is not paid to the cooperating broker does not constitute a free-rider

problem by either the home buyer or the home seller.” (CX 498-052). The reason is simple.

Home sellers using Exclusive Agency listings are not using any of the services of a cooperating
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broker unless the cooperating broker procures a buyer, in which case the seller pays for that
service through the offer of compensation. (CCPF 41262; D. Williams, Tr. 1098; see also CCPF
9 173). Nor are cooperating brokers somehow “‘subsidizing” these listings. (CCPF J1263; CCRF
99 186-192). |

Dr. Williams also established that home sellers using Exclusive Agency liétings do not
free ride on the services of the Realcomp MLS. (CCPF 91264; D. Williams, Tr. 1652-1656).
Realcomp is compensated for its sérvices by member fees, including the listing broker

representing the home seller. (CCPF 7 1264).

243. Dr. Williams therefore opined that any benefit from the Realcomp Policies inures
to cooperating brokers, not consumers. (Williams, Tr. 1221-1224, 1655-1656). He further stated
that, even if a free-rider problem exists, the Realcomp Policies do not eliminate the problem
because a cooperating broker who belongs to an MLS other than Realcomp (e.g., MiRealSource)
can find out about a property on a public website and represent a (successful) buyer for the
property. He also noted that Realcomp participates in data sharing arrangements with other
MLS's that permit brokers who are not Realcomp members to present Realcomp-listed properties.
(Williams, Tr. 1644-1645). Therefore, in Dr. Williams' view, the access restrictions do not assure
that a Realcomp cooperating broker will participate in a given transaction. (Williams, Tr. 1224-
1225, 1645-1647).

Response to Finding No. 243:
The proposed finding is misleading and misstates the testimony. Dr. Williams did

establish that the Realcomp Policies benefit only Realcomp brokers, not consumers. (D.
Williams, Tr. 1654-1655; CCPF q1265). This is consistent with Dr. Eisenstadt, who admitted that
the purpose of Realcomp’s Website Policy is merely to “protect members of Realcomp.”
(Eisenstadt, Tr. 1588). |

But Dr. Williams did not testify that “even if a free-rider problems exists, the Realcomp
policies do not eliminate the problem.” Rather, Dr. Williams demonstrated that Realcomp’s
supposed justification is pretextual because the same supposed problems exist with Exclusive
Right to Sell listings. (D. Williams, Tr. 1643-1652; CX 557-A-054-055; CCPF §1259). Under

Realcomp’s Website Policy, Exclusive Right to Sell listings are placed by Realcomp on public
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websites, exposing the listing to unrepresented buyers and buyer represented by brokers who are
not members of Realcomp. (CCPF §1259). Thus, under Realcomp’s logic, Realcomp
cooperating brokers are “subsidizing” the advertising of these listings, facilitating transactions
that do not involve Realcomp cooperating brokers. (CCPF 1259; CX 557-A-054-055). But the
only difference between an Exclusive Agency and Exclusive Right to Sell listing in this situation
is that under an Exclusive Agency listing, the seller will not have to pay the cooperating broker
commission if no cooperating broker services are rendered. (CCPF 91259; CX 557-A-054-055).
Thus, Realcomp’s own actions, which fly in the face of its purported justification, demonstrate
that its supposed justification is pretextual and does not benefit consumers. (CCPF 91259).
Forcing home sellers to pay for cooperating broker services when none are rendered is not
procompetitive. (CX 557-A-048-049).

244. Dr. Williams' assertion that the Realcomp Policies benefit only cooperating
brokers, and do not benefit consumers, is incorrect. Dr. Eisenstadt explained that the Realcomp
Policies benefit those home buyers who wish to work with a cooperating broker to purchase an

EA property by enhancing the incentives of these brokers to show and promote EA properties to
their buyer-clients. (CX 133- Pages 31-34, 946-49; Eisenstadt, Tr. 1398).

Response to Finding No. 244:
The proposed finding is contrary to the weight of the evidence. The evidence shows that

Realcomp’s Policies harm consumers in a number of ways. (CCPF 41123-1243). Further, Dr.
Eisenstadt’s theory that the Website Policy (not the Search Function Policy) enhances the
incentives of brokers to show Exclusive Agency listings is not supported by the evidence. (CCRF
99 183, 236).

245. Dr. Williams fails to recognize that Realcomp's data-sharing arrangements are
reciprocal, so that Realcomp brokers get the same benefit that they give to brokers in other MLSs

by participating in data sharing. (Kage, Tr. 914).

Response to Finding No. 245:
The proposed finding is irrelevant and misleading. Dr. Williams demonstrated that

Realcomp’s data-sharing arrangements are contrary to Realcomp’s purported justification for its
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Website Policy. (CCPF § 1254; D. Williams, Tr. 1225-1227). That the data-sharing is reciprocal
does not change this fact. Moreover, it is misleading for Realcomp to imply that the “reciprocal”
nature of data-sharing benefits all “Realcomp brokers” in the same fashion. In actuality, data-
sharing benefits listing brokers in Realcomp by providing more exposure of their listings to
cooperating brokers in other MLSs, and it benefits cooperating brokers in Realcomp who
represent buyers seeking to purchase properties located in other MLSs. (CX 27-002) (Realcomp
data-sharing agreements provide member brokers with “more data and more opportunities to
market your listings™). Thus, data-sharing allows cooperating brokers outside of Realcomp to
earn commissions on Realcomp listings, and cooperating brokers within Realcomp to earn
commissions on listings in other MLSs. The latter benefit has nothing to do with the alleged
procompeﬁtive justifications offered by Realcomp for the Website Policy. More importantly, the
former bengﬁt is flatly inconsistent with the asserted justification, because it increases the
likelihood that non-member cooperating brokers will earn commissions from sales of Realcomp
members’ listings. (D. Williams, Tr. 1223; CX 271 (data-sharing results in “an increased number
of Realcomp listings being searched” by non-members); CX 274-001 (same, with map showing
seven partner MLSs whose brokers can now earn commissions on Realcomp listings through
data-sharing agreements)).

11.  The Realcomp Policies Create Additional Efficiencies.

246. Dr. Eisenstadt explained that an important characteristic of an MLS relevant to
efficiency is the fact that an MLS is a “platform™ that serves a “two-sided” market, similar to
newspapers, credit card systems, and shopping malls. These "platforms" connect (i.e., bring
together) two distinct groups of users (in this case, real estate listing brokers and cooperating
brokers). An important characteristic of a two-sided market is that demand for the platform
among users on one side increases as the number of participants on the other side increases. In the
case of an MLS, all else equal, listing agents will have a higher demand for an MLS platform that
also attracts more cooperating agents. (Eisenstadt, Tr. 1405).
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Response to Finding No. 246;
The proposed finding is incomplete. The evidence does show that the more cooperating

brokers, the more valuable is an MLS to listing brokers. (CCPF Y 721-722). It also shows that
the more listing brokers, and therefore the more listings, the more valuable is an MLS to

cooperating brokers. (CCPF 9§ 721-722).

247. The customers on one side of a platform are not necessarily equal to one another in
terms of creating indirect network effects for the customers on the other side of a platform.
(Eisenstadt, Tr. 1405). As Dr. Eisenstadt explained, an "anchor" department store in a shopping
mall may be charged a lower rental rate than a boutique in the same mall because the anchor store
can be expected to attract more customers to the mall. (Eisenstadt, Tr. 1406). In the case of an
MLS, different rules for promoting EA listings versus ERTS listings could be expected to
increase the participation of cooperating brokers. (Eisenstadt, Tr. 1407). This is because
cooperating brokers would be expected to place less value on the number of EA brokers (i.e.,
brokers with nontraditional business models) who belong to an MLS platform than on the number
of traditional, full-service brokers who belong, even if limited service and ERTS contracts each
offered cooperating brokers identical commission rates. This lower value stems from the fact that
EA contracts can impose higher transaction costs (e.g., scheduling on-site visits and completing
paper work at closings) on cooperating brokers who must deal directly with owners rather than
with listing brokers. (Eisenstadt, Tr. 1407). Additionally, as explained above, potential buyers
who view a property on a public website could be expected to be less likely to use a cooperating
agent when that property is offered under an EA contract. These factors support the conclusion
that cooperating agents would prefer a platform that favored ERTS listing contracts on the other
side than one that had only limited service contracts of equivalent number on the other side. The
Realcomp Policies promote this result and thereby the efficiency of the cooperative MLS
"platform."

Response to Finding No. 247:
The proposed finding is not supported by the ev1dence First, Dr. Eisenstadt’s theory fails

to account for the fact that most real estate brokers act as both listing and cooperating brokers.
(Eisenstadt, Tr. 1582-1583). Thus, his analogy to a shopping mall is inapt and misleading.
Unlike a shopping mall “platform” — which has stores on one side and shoppers on the other —a
member of an MLS will typically be on both sides of the “two sided platform” — acting a listing
broker for one client and a cooperating broker for another. (Sée, e.g., CX 43 (Hardy, Dep. at 28
(Century 21 Today (one of the largest brokers in Michigan) works for “buyers and sellers™)). The
testimony of Mr. Mincy, an experienced real estate professional in Southeastern Michigan, shows

how Dr. Eisenstadt’s theory doesn’t fit the facts of the real estate brokerage business. He
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explained how brokers often compete with one another to obtain new listings, but once a broker
secures a listing, he or she may potentially be in a cooperative relationship with those same or
other brokers who are now representing potential buyers. (CCPF § 207). Thus, listing brokers
and cooperating brokers are not two distinct groups. They operate as intermediaries between
home sellers and home buyers, and their roles may change depending on the situation. (CCPF
9 147).

Second, the finding misstates Dr. Eisenstadt’s testimony. He simply did not testify
cooperating brokers “place less value on the number of EA brokers” because of “higher
transaction costs.” (Eisenstadt, Tr. 1407). He just claimed, without explanation, that “ERTS
listings are more effective.” (Eisenstadt, Tr. 1407). Moreover, Dr. Eisenstadt’s theory rests on
the false assumption that limited service brokers contribute only “an equivalent number” of
Exclusive Agency listings to the platform. This directly contradicts information cited by
Realcomp in another proposed ﬁndiﬁg (See CCRF q 163 (noting that, on average, limited service
brokers have substantially more listings per agent than traditional full-service brokers)). It also
ignores the reality that limited service firms can provide unique opportunities for cooperating
brokers in Realcomp to earn commissions, which would not otherwise be available. (RX 25-003
(Greater Michigan Realty estimated that in 2004 it “[g]enerated $698,265 in gross commissions”
for cooperating brokers statewide); see also CCPF 9 1235-1239 (explaining how limited service

- firms bring home sellers into the market for brokerage services who would otherwise choose not
to purchase any such services)).

Third, Dr. Eisenstadt admitted that more listings attract more cooperating brokers. (CCPF
| 722). In his own report he claimed to show that “EA brokers” bring more listings than full
service brokers. (CX 133-067). Thus, under Dr. Eisenstadt’s own reasoning, “EA brokers”

should be more attractive to an MLS.
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Fourth, discriminating against Exclusive Agency listings is not equivalent to charging
them more rent. Dr. Eisenstadt admitted that there is no additional marginal cost for the MLS to
put an Exclusive Agency listing in the feed out to the Approved Websites. (Eisenstadt, Tr. 1583-
1584). Thué, as Dr. Williams explained, Realcomp’s Policies do not adjust the allocation of costs
between different users to “balance” the platform. (CX 557-A-053). Moreover, even if
Realcomp wanted to achieve such a result, it could have done so through a less restrictive
alternative — charging a per listing fee. (CX 557-A-053-54).

Fifth, there is no evidence to support the contention that “potential buyers who view a
property on a public website could be expected to be less likely to use a cooperating agent.” The
evidence is to the contrary: studies show that buyers who search on the internet are more likely to
use a cooperating broker. (CCPF 4 575-579). Dr. Eisenstadt never addressed this fact, and
proceeded to theorize based on his invalid assumption concerning buyer behavior.

248. The Realcomp Policies also promote efficiency by reducing the bidding
disadvantage for buyers who are represented by a cooperating broker. (Eisenstadt, Tr. 1403).
Buyers who use cooperating brokers are disadvantaged relative to buyers who do not use a
cooperating broker when both bid for properties listed under EA contracts. (Eisenstadt, Tr. 1403).
Because the seller must pay a commission when a buyer uses a cooperating broker, the rational
seller will subtract the value of that commission when comparing offers made by prospective
buyers who use cooperating brokers against offers from buyers who are unrepresented.
(Eisenstadt, Tr. 1403). The Realcomp Policies, by not promoting EA properties to the same

extent as ERTS properties, increase the probability that the client of a Realcomp member who is
acting as a cooperating broker will make a successful offer for that property.

Response to Finding No. 248:
The proposed finding is not supported by the evidence. As explained above, the evidence

shows that the Policies have nothing to do with any “bidding advantage.” (CCRF ¥ 188).
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