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INTRODUCTION 

This lawsuit is brought to prevent the anticompetitive acquisition of Wild Oats Markets, 

Inc., by Whole Foods Market, Inc. Whole Foods and Wild Oats are the two largest retailers 

specializing in "natural and organic" foods. As the former CEO of Wild Oats testified, 

"[T[heres really only two players ... of any substance in the organic and all natural, and that's 

Whole and Oats." hxhlbJt 3 (Transcript of Investigational Hearing of Perry Odak, 

mvsrs-rv as 

the payment of a stgmncant premium Wild Oats, Mackey lVAj!Jli:l.llJl:;U 

to his Board of Directors: 

By buying them we will ... avoid nasty price wars in Portland (both Oregon and Maine),
 
Boulder, Nashville, and several other cities which will harm our gross margins and
 
profitability. OATS may not be able to defeat us but they can still hurt us.
 
we eliminate forever the possibility of Kroger, Super Value, or Safeway using their brand
 
equity to launch a competing national natural/organic food chain to rival us....
 
Oats] is the only existing company that has the brand and number of stores to be a
 
meaningful springboard for another player to get into this space. Eliminating them means
 
eliminating threat forever, or almost forever.
 

at explained that two [reasons] alone worth 

doing." ld. 

In his deposition, Mr. Mackey reaffirmed that a major reason for the acquisition was to 

keep Wild Oats out of the hands of other supermarkets: 

So it is either Whole Foods buy them or we potentially see someone like Kroger or 
Safeway or Tesco or God knows who else, a private equity firm, buy them and 
recapitalize them, potentially bring in new management. And we would rather not see 
that happen. 



Exhibit 2 (Transcript of Investigational Hearing of John Mackey, at 54:22-55:2, PX01324 at 054­

055). And he reiterated that the purchase price includes a "premium for taking it off the table for 

Kroger or Safeway to use it to harm Whole Foods with." Id. at 246:7-8. Mr. Mackey also 

intends to take the stores "off the table" for consumers as wen: Whole Foods plans to close _Of the 110 acquired stores. Exhibit 14 (PX00553 at 001); Exhibit 15 (PX01338 at 95) 

>"':'1\."uu1l7 

have been available for years at tradmonal health 

stores orstores, 

the anew and organic food retailer came onto scene - attractive 

supermarkets offering a wide variety of high-quality fruits and vegetables, meats and fish, 

prepared foods and other perishables, with a strong branding and a prominent emphasis on 

healthy lifestyles and environmental sustainability. 

Some in the industry referred to this new type of as "super naturals," to 

distinguish them from the old-style food store. Whatever the name, it was a distinctly new 

it became and are 

known of this type of store, which we will refer to as "premium natural and organic 

supermarkets." Others were Bread & Circus and Fresh Fields, both of which were purchased by 

Whole Foods in the 19905. Today, apart from the defendants, only a few regional firms compete 

in this product space, including Earth Fare in a few Southeastern states and New Seasons in 

Oregon. 

Premium natural and organic supermarkets distinguish themselves from other food 

retailers by offering an extensive selection of natural and organic products to enable their 
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customers to purchase substantially all of their food and grocery requirements during a single 

shopping trip, They offer a vast selection of very high quality fresh fruits and vegetables 

(including exotic and hard-to-find items), prepared foods, other perishables, more amenities and 

service venues, and higher levels of service such as more knowledgeable service personnel. 

They also target shoppers with strong preferences for natural and organic products who are, in 

the one of the defendants, well educated, health oriented, quality food 

see Exhibit 1 at 

these elements 

supermarkets create a varied and dynamic experience for shoppers, inviri no them to 

premium natural and organic supermarket a destination to which shoppers come not merely to 

shop, but to gather together, interact, and learn, often while enjoying shared eating and other 

experiences. Premium natural and organic supermarkets expend substantial resources on 

ceveiopmg a that connotes this blend of elements, especially qualities 

trustworthiness (e.g" that all products are natural, that products labeled "organic" are orooertv 

the suppliers practice humane animal husbandry that the store's actions 

are ecologically sound) and qualitative superiority to other retailers, This creates substantial 

brand equity for premium natural and organic supermarkets in general, and Whole Foods and 

Wild Oats in particular. 

Even though conventional supermarkets now frequently carry some natural and organic 

products, Whole Foods and Wild Oats recognize that their primary competitors are other 

premium natural and organic supermarkets: 

[Ojrganic and natural foods retailers have emerged as a competitive market all their 
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own.... [T]heyare ... building a brand that not only promotes the lifestyle, but takes 
the concept of lifestyle marketing one step further by creating and promoting a sense of 
community around the lifestyle. 

Exhibit 8 (PX01303 at 002). In Mr. Mackey's opinion, conventional supermarkets cannot 

effectively compete in this market: 

Safeway and other conventional retailers will keep doing their thing - trying to be all 
to all people.... They can't really effectively focus on Whole Foods Core 

Customers abandoning 90% of own customers. 

Exhibit 9 

closest 

what descn bed as "monopoly" markets.' In 

for example, Mr. Mackey wrote:
 

Whole Foods says they will open 25 stores in OATS territories in the next 2 years....
 
The writing is on the wall. The end game is now underway for OATS.... Whole Foods 
is systematically destroying their viability as a business - market by market, city city.' 

But Foods decided that the "systematic destruction" Oats through competition 

would more time and expense and involve more uncertainty simply acquiring 

Whole saw the acquisrnon of as and certain way of "destroying" 

Wild Oats and the competition it uniquely represented. That is why Whole Foods is "doing this 

deal." And that is why Whole Foods is willing to pay an admitted substantial premium for Wild 

Exhibit 4 (PX00712 at 001); see also Exhibit 5 (PX00080 at 001-002) (May 2006 
email, forwarded by Mr. Mackey to his executive team, in which a Whole Foods-executive 
observed that "prices were higher at [the newly opened Wild Oats store in Tampa, Florida, 
because] [bjeing the only game in town gives them that freedom.... Their pricing was high 
since they are the only large natural food store in the area.") (emphasis added). 

Exhibit 6 (PX0080 I at 001). As here, Mr. Mackey often posted to Internet sites 
pseudonymously, often using the name Rahodeb. 
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Oats, and incur the additional cost of at least $2-3 million per store for each of the many stores 

Whole Foods intends to close. See Exhibit 7 (PX01349). 

prevent this destruction of competition, plaintiff Federal Trade Commission ("FTC" 

or the "Commission") seeks a temporary restraining order and preliminary injunction pursuant to 

Section 13(b) of the FTC Act, 15 U.s.C. § 53(b), to prevent Whole Foods' acquisition of Wild 

Oats a determination by the Commission of the legality of the acquisition under Sections 

15 8 and and Section 5 of the and 1 the 15 

requested injunctions, Whole Foods 

Oats resunmg m tollowinz: Whole will dose down many Wild stores;' 

Wild Oats' infrastructure will be dismantled; and the possibility of restoring competition in the 

operation of premium natural and organic supermarkets in numerous geographic areas will be 

resulting in substantial harm to consumers. 

ARGUMENT 

FEDERAL TRADE COMMISSION ACT ESTABLISHES A 
STANDARD FOR 

1. 

the 15 U.S,c. § nrovioes that a preliminary injunction 

may be granted "upon a proper showing that, weighing the equities and considering the FTC's 

likelihood of ultimate success, such action would be in the public interest." In enacting Section 

l3(b), Congress adopted a "public interest" standard. FTC v. HJ Heinz Co., 246 F.3d 708, 714 

Section 

(D.c. CiL 2001); see FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1081-82 (D.C. Cir, 1981). Under 

that standard, the court "must (1) determine the likelihood that the FTC wit! ultimately succeed 

Exhibit 14 (PX00553 at 001); Transcript of Investigational Hearing of Elisabeth 
Griffin Foster, Whole Foods VP of Business Development, 95:2-11, Exhibit 15 (PX01338 at 95). 
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798 F.2d at 1506-07; Elders Grain, 868 F.2d 903. Accordingly, this Court should issue the 

requested injunctions pursuant to Section 13(b) of the Federal Trade Commission Act. 

Where, as here, the Commission has shown a reasonable likelihood of success on the 

merits in an administrative challenge to the legality of an acquisition, the defendants are hard put 

to "justifyj] anything less than a full stop injunction." 798 F.2d at 1506; see also Heinz, 

at 726; Staples, F. at . To so, the must in a 

equities and demonstrate that a notcornpluITtisethe 

Cornnussion S to meanmgtul relief determines that the acquisition is un,iS"'" 

PPG, 798 F.2d at 1506-07; Weyerhaeuser, 665 F.2d at 1085. The defendants cannot make either 

showing. 

equities are those that attend every horizontal acquisition: the parties' pecuniary 

interest in "gettmg the deal possibility that the acquisition win result in some 

to be cognizable or defined as merger-specific, efficiencies the avoidance of 

duplicative overheads. Defendants' claimed equities cannot where, as here, the acquisition 

corporate assets so that the competitive status quo ante 

cannot later be restored. See, e.g" Heinz, 246 F.3d at 708, 726; PPG, 798 F.2d at 1508; Elders 

Grain, 868 F.2d at 903, 904. Further, even if the Commission were to be able to restore the 

competitive status quo ante after a final determination that Whole Foods' acquisition of Wild 

Oats was illegal, the interim harm to competition and consumers resulting from the acquisition 

would remain. 
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CONCLUSION 

Accordingly, the Commission respectfully urges this Court to grant a TRO and PI 

precluding Whole Foods' acquisition of the common stock or any other interest in Wild Oats 

pending the outcome of a Federal Trade Commission challenge to the legality of the acquisition 

under the Clayton Act and Federal Trade Commission 
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