UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

HOECHST MARION ROUSEL, INC,,
a corporation,

CARDERM CAPITAL L.P,,
a limited partnership,

Docket No. 9293

and

ANDRX CORPORATION,
a corporation.
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BARR LABORATORIES, INC.’S MOTION TO
QUASH NON-PARTY SUBPOENAS
ISSUED BY ANDRX CORPORATION
Pursuant to Rule 3.34(c) of the Federal Trade Commission’s Rules of Practice, Barr
Laboratories, Inc. (“Barr”) hereby moves to quash the non-party subpoenas served on it by Andrx
Corporation. The grounds for this motion are set forth in the attached Memorandum in Support of
Barr’s Motion to Quash and Declaration of Mark L. Kovner, dated October 13, 2000. Barr’s good
faith efforts to resolve its objections to the subpoenas, pursuant to Rule 3 .22(f) of the Federal Trade
Commission’s Rules of Practice, are set forth in the attached Declaration of Mark L. Kovner, dated

October 13, 2000.

Dated: October 13, 2000
Washington, D.C.

KIRKLAND & ELLIS
M—_——-

. Kovner /

Mapthew S. Wild

15™ Street, N.-W., Suite 1200
Washington, D.C. 20005

(202) 879-5000

Attorneys for Barr Laboratories, Inc.



Inc.’s Motion to Quash Non-Party Subpoenas Issued by Andrx Corporation and accompanying
Memorandum of Barr Laboratories, Inc. in Support of Its Motion to Quash, and Declaration of
Mark L. Kovner, dated October 13, 2000 with annexed exhibits were Served by hand delivery or
Federa] Express to the following persons:

Richard F einstein

Bureau of Competition

Federal Trade Commissjon

601 Pennsylvania Avenue, N. W.
Washington, D.C. 20580

Hon. D, Michae] Chappel)
Administratjve Law Judge

Federa] Trade Commission, Room 104
600 Pennsylvania Avenue, N. W.
Washington, D.C. 20580

Markus H. Meir

Bureay of Competition

Federa] Trade Commissjon

601 Pennsylvania Avenue, N. W.
Washington, D.C. 20580

D. Edwarg Wilson, Jr,

Shook, Hardy & Bacon

600 14 Street, N.w.
Washington, D.C. 20005-2004

Jonathan D, Lupkin

Solomon, Zauderer, Ellenhom,
Frischer & Sharp

45 Rockerfe]ler Plaza

New York, N.Y. 10111

Peter O. Safiy
Kleinfeld, Kaplan & Becker
1140 19 Street, N. W., 9* Floor
Washington, D.C. 2003¢

WM
Matthew §. Wild
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the Protective Order allows, intey alia, witnesseg (expect officers,

Pharmaceuticals, Inc. involving Warfarin. Andrx also seeks to take Barr’s deposition for



contain highly sensitive information relating to, inter alia, new drug research, transfer pricing of
drugs, expenditures for research and development, available supply of certain drugs, entry of Barr’s
generic versions of brand named drugs, and Barr’s rationale in resolving and litigating intellectual
property disputes.

However, none of these agreements or related documents are remotely relevant to the
drug involved in this proceeding- Cardizem CD, used to treat hypertension. Rather, these drugs are
an antidepressant, antibiotic, chemotherapy treatment, and blood thinner. Nor was Andrx a party
to these litigations or agreements. Indeed, Barr’s litigation with DuPont did not even involve patent
infringement or validity issues.

Despite the fact that the agreements are clearly irrelevant, Barr’s counsel attempted
to accommodate Andrx in an effort not burden the Commission with wasteful litigation. Where
available, Barr has produced public, redacted versions of agreements and other responsive, public
documents to Andrx’s counsel for use in this proceeding. Even though Anrdx has no entitlement
to the discovery it seeks, it has persisted in demanding highly confidential information from Barr,
necessitating Barr’s instant motion to quash. The substance of these discussions are set forth in the

accompanying declaration of Barr’s counsel, Mark L. Kovner.



ARGUMENT
L The Subpoenas Seek Information That Is
Relevant Neither To The Commission’s Charges
Nor Any Valid Defense

Andrx may seek discovery in FTC proceedings only "to the extent that it may be
reasonably expected to yield information relevant to the allegations of the complaint, to the proposed
relief, or to the defenses of any respondent.” 16 C.F.R. § 3.31(c)(1) (2000). Accordingly, a
subpoena issued in an FTC proceeding should not be enforced when the information sought is not
"reasonably relevant” to the allegations of the complaint or to any valid defenses. See FTC v.
Invention Submission Corp., 965 F.2d 1086, 1089 (D.C. Cir. 1992), cert. denied, 507 U.S. 910
(1993); FTC v. Anderson, 631 F.2d 741, 745 (D.C. Cir. 1979). The "relevance standard” for
discovery is "not without bite." Food Lion Corp. v. United Food & Commercial Workers Int’l
Union AFL-CIO-CLC, 103 F.3d 1007, 1013 (D.C. Cir. 1997) (holding subpoenaed documents were
irrelevant because "[e]ven if [we] were correct that the fourth-party documents . . . might lead to
evidence of other corporate campaigns carried on by other unions against other employers, we do
not see how this evidence would bear on UFCW’s intent"). Accordingly, Andrx's subpoenas should
be quashed because they seek information from Barr that is irrelevant to both the Commission’s
charges and any valid defense.

None of Andrx's document requests deal with subject matter of the FTC’s claim, to
wit, that the Andrx-Hoechst agreements harmed competition in the market for Cardizem CD and its
generic equivalent. Rather, all of the requests deal with Barr’s patent settlement agreements and

other agreements (and related documents) involving products - Prozac, Tamoxifen, Cipro and



Warfarin - that are not in the relevant market. As noted, Cardizem is an anti-hypertension drug
while the drugs covered by the subpoena to Barr are an antidepressant, antibiotic, chemotherapy
treatment and blood thinner. Andrx was neither a party to the litigations, nor to the agreements.
These documents have no bearing on the Commission’s charges.

Moreover, the subpoenas do not seek information that is "reasonably relevant” to any
valid defense in this action. Andrx's subpoenas appear to be issued to support its twelfth affirmative
defense -- namely, that the "FTC is acting unlawfully and arbitrarily in attempting to single out
Andrx for challenge with respect to the [] commonplace provisions [of the Andrx-Hoechst
agreements]." Andrx Answer § 51. However, this defense -- which is the subject of a pending
motion to strike by Complaint Counsel -- has been repeatedly rejected by the Supreme Court. See,
e.g., Universal-Rundle Corp., 387 U.S. at 249 - 50 (holding that the fact that the Commission may
have singled out one firm in "an allegedly illegal practice [that] may appear to be operative
throughout an industry," is not a defense "in the absence of a patent abuse of discretion"); Moog
Indus., Inc.v. FTC,355U.S.411,413 (1958) ("whether all firms in the industry should be dealt with
in a single proceeding or should receive individualized treatment are questions that call for
discretionary determination by the administrative agency").

Accordingly, the Commission has routinely quashed requests for documents that
relate to such defenses. For example, an ALJ quashed a subpoena on identical grounds holding:

This demand is irrelevant. Absent a patent abuse of discretion, the

Commission may proceed against one party without acting against

others similarly situated.

In re Outdoor World Corporation, 1989 FTC LEXIS 142, at *2. The Commi;sion has also

repeatedly stricken selective enforcement defenses on this basis. See, e.g., In re Synchronal Corp.,
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1992 FTC LEXIS 61, at *2 ("That other competitors engaged in the same practices alleged in the
Complaint is not a defense."); In re Rush-Hampton Indus., Inc., 1984 FTC LEXIS 94, at *2 (April
6, 1984) (similar); In re The Kroger Co., 1977 FTC LEXIS 70, at *3 (Oct.18, 1977) (defense of
selective enforcement is "insufficient as a matter of law™).

Even if a selective enforcement defense were legally cognizable -- which it is not --
the requested settlement agreements and related documents would not be relevant to such a defense
unless they contained terms that were in fact similar to the Andrx-Hoechst agreements. To entertain
this defense would invite a series of protracted, collateral litigations concerning the similarity of each
settlement agreement Andrx claims to be comparable to the Andrx-Hoechst agreements. The
Commission has repeatedly foreclosed discovery into collateral matters. See, e.g., In re Borg-
Warner Corp., 1979 FTC LEXIS 166, at *7 (Oct.19, 1979) (quashing request for discovery that
would generate "a number of collateral issues unduly delaying the proceeding").

Further, the agreements and documents requested by Andrx bear no relation to any
rule of reason defense that Andrx may attempt to assert. First, at least one court has already
determined that the rule of reason is inapplicable to the Andrx-Hoechst agreements. In re Cardizem
CD Antitrust Litig., 105 F. Supp. 2d 682, 705-706 (E.D. Mich. 2000) ("[T]his Court concludes that
[Andrx-Hoechst agreement] is a naked horizontal market allocation agreement and thus constitutes
arestraint of trade that is illegal per se under section 1 of the Sherman Antitrust Act."). Second, the
rule of reason requires courts to weigh the procompetitive effects of the agreement at issue with the
anticompetitive effects in the market in question, but Barr’s agreements and related documents have

no bearing on the market for Cardizem CD and its generic equivalent and say nothing about the



effects that the Andrx-Hoechst agreement may have had on competition in that market. Thus, they
are irrelevant to any rule of reason analysis in this case.

II. The Confidential Nature Of The Information
Sought Outweighs Its Production

The subpoenas should also be quashed because they seek highly sensitive and
confidential business information from a potential competitor. Andrx’s subpoenas seek testimony
and documents relating to, inter alia, new drug research, transfer pricing of drugs, expenditures for
research and development, available supply of certain drugs, entry of Barr’s generic versions of
brand named drugs, and Barr’s rationale in resolving and litigating intellectual property disputes.
It would be grossly unfair to require Barr to provide Andrx with such highly confidential
information.

Parties seeking disclosure of confidential information typically must make a strong
showing that the information sought is relevant and that there is a specific need for the documents
in order to prepare for trial. See, e.g., Am. Standard Inc. v. Pfizer, Inc., 828 F.2d 734, 741 (Fed. Cir.
1987) ("party seeking discovery . . . [must] establish that disclosure of trade secrets and confidential
information is relevant and necessary to its case"); Hartley Pen Co. v. U.S. Dist. Court for the So.
Dist. of Cal., Cent. Div., 287 F.2d 324, 331 (9th Cir. 1961) (same), cert. denied, 375 U.S. 945
(1963); Duplan Corp. v. Deering Milliken Inc.,397 F. Supp. 1146, 1186 (D.S.C. 1974) (requiring
a "clear showing that the documents are relevant to the issues involved"). Andrx has not made such
ashowing. Indeed, any claim of relevance is non-existent or extremely weak and outweighed by the

highly sensitive and confidential nature of the materials sought.



Courts have been particularly reluctant to force non-parties to disclose confidential
information to their competitors. See, e.g., American Standard, 828 F.2d at 741 ("Courts have
presumed that disclosure to a competitor is more harmful than disclosure to a non-competitor.")
(collecting cases); Echostar Communications Corp. v. News Corp. Ltd., 180 F.R.D. 391, 395 (D.
Colo. 1998) (same) (internal quotations omitted); United States v. Serta Assoc., Inc.,29 F.R.D. 136,
138 (N.D. I11. 1961) (quashing subpoena because the court "is not convinced of the relevancy of the
documents sought, and additionally because it would be most reluctant to force a non-party
competitor to divulge confidential information"). Thus, Andrx’s and Barr’s relationship as actual
or potential competitors strongly supports quashing the subpoenas.

The existence of a protective order does not alter the analysis. "A protective order
1s not a substitute for establishing relevance or need." Micro Motion, Inc., v. Kane Steel Co., Inc.,
894 F.2d 1318, 1325 (Fed. Cir. 1990); see also Echostar, 180 F.R.D. at 396 ("The protective order
does not negate the fact that the information which is sought by Echostar is only marginally relevant,
and does not negate the fact that Echostar has not established that denial of discovery will cause
Echostar to suffer undue hardship.").

Moreover, the Protective Order is deficient in the following respects, inter alia:

o nothing prevents parties in other ongoing proceedings from obtaining access
to any confidential documents turned over to Andrx in this proceeding;

. witnesses other than officers, directors and employees of Respondents or
other pharmaceutical companies may be shown confidential documents
during the course of their testimony;

o Respondents’ law firms have no obligation to maintain the confidential
documents in a locked, secure area away from personnel who are not working
on this matter; '



o Respondents’ law firms may show temporary employees the confidential
documents even though there is no assurance that these "temporary
employees" will abide by the Protective Order;

. there are neither limits on the number of copies that may be made of the
confidential documents, nor an obligation on Respondents’ law firms to
return all copies at the conclusion of the proceedings.

Thus, even if the Barr were to be required to turn over its confidential documents, it should not be

ordered to do so until the loopholes in the Protective Order are eliminated.

CONCLUSION
Andrx's subpoenas should be quashed because they (1) seek information that is
neither reasonably relevant to the Commission’s charges nor any valid defense, (2) request that
highly confidential and sensitive information be disclosed to a potential competitor without an

adequate showing of need, and (3) the Protective Order is inadequate to protect Barr’s confidential

information.

Dated: October 13, 2000
Washington, D.C.

KIRKLAND & ELLIS

tthew S. Wild
655 15th Street, N.W., Suite 1200
Washington, D.C. 20005

(202) 879-5000

Attorneys for Barr Laboratories, Inc.
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DECLARATION OF MARK L. KOVNER
IN SUPPORT OF BARR LABORATORIES, INC.’S
MOTION TO QUASH

MARK L. KOVNER, hereby declares as follows:

1. I am a member of Kirkland & Ellis, attorneys for Barr Laboratories, Inc.
(“Barr”). My knowledge is personal and based on a review of the relevant documents.

2. Irespectfully submit this declaration in support of Barr’s motion to quash non-
party subpoenas issued to it by Respondent Andrx Corporation (“Andrx”). The subpoenas are
annexed hereto as Exhibit A. As set forth below and in the accompanying memorandum of law, the
subpoenas should be quashed because they seek irrelevant information and the confidential nature of

the information sought outweighs Respondent’s purported “need” for the information. 1 also set forth

below, pursuant to FTC Rule of Practice for Adjudicative Proceedings 3.22(f), my good faith efforts
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meer and confer oblLgatons of 1y Paragraph have beeg mer, bur tha; goad faith negotiarions

Administrarive [ v Judge While a5 application is Pending, the Paryes shall mainrain rhe pre-
apphication srarys of the Confidentia} Discovery Mareria} Notfung i thys Protectjva Order shaj)
Creare 3 Presumption or alter the burden of persuading the Admunisirarive Law Judge of the

Propriety of a réquested disclosyre or change 1z designarion.
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either receipy of such request or jis NILNLoR 1o disclose Such marerial  Sych natification shajj pe
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will apprise the Third Party of us rights hereunder.

T If anyone receives a discovery request in another proceeding that may require
the disclosure of a Producing Party’s Confidennal Discovery Marerial. the subpoena recipient
promptiy shall noufy the Producing Parmy of receipr of such request. Such notification shall be in
writing and, if not otherwise done, sent for receipt by the Producing Party ar jeast five {3)
business days betore production, and shall include a copy of this Pratective Order and a cover
ietter that will apprise the Producing Panty of its rights hereunder The Producing Party shall be
solely responsible for asserting any objection 1o the requested production Nothing heren shall
be construed as requiring the subpoena recipient or anyone else covered by this Qrder 16
challenge or appeal any such order requiring production of Confidenrial Duscovery Matenial, or 10
subject uself to any penalues for noncompliance with any such order, or to seek any rejief from
the Administrative Law Judge or the Commission.

12 This Order governs the disclosure of information during the course of
discovery and does not constitute an in camera order as provided in Section 3.45 of the
Commussion's Rules of Practice (“"Rule™), 16 CFR. § 3 45

13 (a) The Commission’s Rules of Pracuce require that material may not be
withheld from the public record unless it falls within the scope of an order by the Admunistrative
Law Judge rhat such material, or portions thereof, be placed in camera. 16 C.F.R. § 3.45(b) and
(d). To comply with this rule, the Party seeking 1o introduce into evidence by filing a pleading,
an exhubit thereto, or otherwise placing on the record Confidential Discovery Marerial (“filing
Party”’) must first obtain an order by the Administrative Law Judge thar such information has

been granted in camera status.
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An applicauon for in camera wreatment must (1) specificaily idenuiy or descrive
the materials for which i camera wreatment 1s sought; (2) provide reasons for granung such
materials in camera starus, (3) specify the time period for which in camera treaiment s sought
for each document, and (4) artach as exhibits to the application the documents conraining tne
specific information for which in camera reatment is sought

A blanket w1 camera order for an enure pleading s contrary 10 public pohcv and
will not pe granted The parties must specifically 1denufy the portions of a pleading, document.
deposition transcript, or exhibu for which in camera rreatment is sought. Enure documents or
exnibits will rarely, if ever, be eligible for in camera treatment. The parties are rermnded that
Rule 5 45 places the burden of showing that public disciosure will likely result n a clearly
defined, serious mjury upon the person requesung in camera treatment. In addition, 10 sustain

12 burden of proof. an application must be supported by proper evidence, such as affidavits, 10
suppor al! factual issues See 16 CFR §3 43
(b) The Scheduling Order requires the parties 1o file morions 1o request (n camera

reatment of materials marked confidential pursuant 1o a protective order no later than September

| 2000

———

A Party thar has produced marerials or information that 1t reasonably expects
1o include :n a pleading, motion, exhibit or other paper 1o be filed with the Secretary (“pleading”)
and thar 1t believes meets the standards for in camera treatment must file 2 motion with the
Admunstrative Law Judge 1o request in camera treaument of such materials no later than
September 1. 2000

A Party thar has recejved marerials or information from another Party or a

<13 -
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Thira Pamy thar feasonably expects 1 nciude 1n 3 Pieading mys; provide the OPPosing Pamy of
Third Parry With 3 1ist of such matenals no jarer than Augusr 18 2000 A Thirg Party spgy be
» \

provided wirp 3 €opy or'this Order along wirh such tis; This list wij not be fileq wirh pae

(c) [fany Party seeks 1o wrroduce inro evidence, by, filing 2 Pi2ading
or otnerw 3¢ placing on rhe record. informaron Wiieh nciudes g own Confidenra; Discor en
Materia] wWhich has not previously hesn granted 4y, Camerq STatus, and the Party 3€QKS o prev ant
13 0\wn mararia)s ornformation from being Placed on the pubiic record, ar legsr |0 davs prior 1o
Thing sucn pleaaing, -- unless 1 IS Impracucap)e (¢ 2, when filing a response or reply brief) in

Which case ar jeas; 5 days Prior 1o filing such Pleading -- e Party shaj make an application 1o
“amera mformaton
Or orherwise piaciny on the record, wiformation which inciuges anorher Parry's Contidenr;a

E S=2Uher Panry's

Discover‘y Marerial whch has not Previously been sranted 1 camerg Starus, the filing Party mug;

noufy the orher Pany'g counsel at Jeasy |4 days prior 1o such proposeq filing .- uniess ;¢ s
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contain 2 Third Parry’s Confidentia) Discovery
&.L0urd Fanty’s

such marera} has firsy obtained an i camera order or cerufies thar the

Thira Panty nas peep
&iven 14 days noyce prior to the mroducnon of such material and 3 ¢o

(@)

57b-2, or with Rules 3.22,345 o1 3 11(b)(e), 16 CFR 88 3.22, 5 35 and ¢ ] 1(b)-(e)* Any
Party or Producing Party may move at any time for, rearmen;

in camerg of any Confidentia)]

The right of
informatian aff

for proper dispo
3345

the Administragve Law Judge, the Commission, and reviewing coyrs 10 disclose
rded incamerg trearment or Co nfidential Discg very Material, 1o the eXtent necess
sition of the proceeding, is Specifically reseryeq pursuant 1o Ryle 3 45,16 CFR. §

- 15
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Discovery Marenial or any pornion of the proceedings i this Marer 1o the extent necessary for
proper disposiuan of the Matter

15 At the conclusion of this Marer, Respondent’s counsel shall retumn ro the
Praducing Party, or destroy, all originals and copies of documents and all notes. memoranda, or
other papers contamung Confidential Discovery Material which have not been made part of the
record in this Mauer Complaint counsel shall dispose of all documents in accordance with Rule
412, 16CFR §4.12

16 The provisions of this Protective Order. insofar as they restrict the
communication and use of Confidential Discovery Material shall. withour wrirten permission of
the Producing Party or further order of the Admunistrative Law Judge hearing this Marer,
conuinue 1o be binding after the conclusion of this Marter

17 This Protective Order shall not apply to the disclosure by a Producing Party or
us Counsel of such Producing Party's Confidential Discovery Material to such Producing Party’s
employees, agents, former employees, board members, direcrors, and officars.

18 The production or disclosure of any Discovery Material made after entry of
this Protective Order which a Producing Party claims was inadvertent and should nor have been
produced or disclosed because of a privilege will not automatically be deemed 10 be a waiver of
any pnivilege to which the Producing Party would have been entitled had the privileged
Discovery Material not inadvertently been produced or disclosed In the event of such claimed
inadvertent production or disclosure, the following procedures shall be followed:

(a) The Producing Party may request the return of any such Discovery

Material within twenry (20) days of discovering that it was inadvertently produced or disclosed

-16-



Aug-0B-uv 14:27 FTOM=BARNK LABURATUKIED =004 ¢ Lo/34 rTin

(or nadvertently produced or disclosed without redacting the privileged content) A reques: for
the return of any Discovery Marerial shall identdy the specific Discovery Matenal and the basis
for asserTing that the specific Discovery Material (or portions thereof) 15 subject to the attorney-
client privilege or the work product doctrine and the date of discovery that there had been an
:nadvertent production or disclosure.

(b) If a Progucing Party requests the return, pursuant o this paragraph. of anv
such Discovery Material from another Panty, the Panty to whom the request is made shali return
immediarely 10 the Producing Party all copies of the Discovery Matenal within us possession,
custady, or cantrol — inciuding ail copies in the possessian of experts, consultants, or others to
whom the Discovery Material was provided — unless the Party asked to return the Discovery
Matenial in good faith reasonably believes thar the Discovery Material is not privileged Such
good faith belief shall be based on either (i) a facial review of the Discovery Material, or (ii) the
inadequacy of any explananons provided by the Praducing Party, and shall not be based on an
argument that production or disctosure of the Discovery Material waived any privilege In the
event that only portions of the Discovery Marerial conrain privileged subject matter, the
Producing Party shall substitute a redacted version of the Discovery Material at the rime of
mak:ng the request for the return of the requested Discovery Marerial.

(c) Should the Party contesting the request 1o retum the Discovery Material
pursuant 1o this paragraph decline 1o refumn the Discovery Marerial, the Producing Party seeking
return of the Discovery Matenal may thereafter move for an order compelling the return of the
Discovery Material. In any such mation, the Producing Party shall have the burden of showing

that the Discovery Material is privileged and thart the production was inadvertent

-17-
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that upon the termnartion of my participanion in this proceeding [ wiil prompr:v
return all Confidennal Discovery Martenial. and all notes. memoranda. or
other papers containng Confidenual Discovery Matenal, o complam:
counsel or respondent’s counsel, as apprapriate

[+ I understand that if | am receving Confidentiai Discovery Matenial as an

ExpervConsultant, as that term is defined i this Protective Order, the restricuons on my use of
Conficenuial Discovery Material also mclude the duty and obligation

a o mamam such Confidenual Discovery Material in separare locked room(s) or
locked cabmet(s) when such Confidenual Discovery Material is not seing
reviewed,

o 1 rewrn such Confidenual Discovery Marerial o complani counsel or
Respondent’s Outside Counsel, as appropriate, upon the canciusion of my
assignment ar retention, and

¢ 10 use such Confidennal Discovery Marerial and the information conramed
therzin solely for the purpose of rendering consulung services 1o a Panty 10
this Maner, including providing testimony in judicial or adminisirative
proceedings arising out of this Marer ]

3 ! am fully aware thar, pursuant 1o Section 3 42(h) of the Commission's Rules of

Pracrice, 16 C F R. § 5 42(h). my failure to comply with the terms of the Protective Order may
consuture contempt of e Commussion and may subject me 10 sancrions imposed by the
Commuss.on.

Date

Full Name [Typed or Printed]

Signature
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9 Earrv orthe foregoing Protecrve Order ;s without prejudice 1o
Proteciive orders or for M

14

Modinicarion of any provision Of thy

the Parties o apply for further

Ne righe of

Proteziive Oraer

3

ORDERED

L>nA
D Michaey Chappell
Adm

nsranve [ gy dua
Dajeg Apri 23, 2000

a
g

- 18-
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UNITED STATES OF.-\MERIC.-\
FEDERAL TRADE COMMISSION
EXHIBIT o
In the Marrer of

HOECHST MARION ROUS

SEL, INC,
a corporanop,

Docker No 9263
CARDERM CAPITAL L p .

a limireq partnershyp,
and

ANDRX CORPORATION,

& corporatioq,

[ -

DECLARATION CaNn

CERNING PROTECTIVE ORDER
GOVERNING DISCOVERY MATERIAL

1, [NAME], hereby decjare and cerufy rhe following 10 be trye

[Statemen; of employment)

[ have reag the “Prote
¥ Adnunistragve Law Jy
€ Capuoneq marrer

Ctive Order Govemmg Dz’scovery Mazeria)” ("Protective

dge D Michaey Chappell op Apnil 28, 2000, i connecrion
I understang the restrictians on my use of any Confidenria]

Discovery Mareria) (as thjs 18 1S used i the Protecrive Order) in this acuon ang |

by the Protecryve Order

agree to ahjge

-

R

I undersiang that the restricrions on my use of sych Confidentia) Discovery,
Mareria} inciuge:

2. thar I wij use sych Confidenri

Preparing for this

b thar I will not disclose sych Confidentja) Discovery Mareriaj 1o anyone, excepr
S permunted by ppe Protective Order; and

-1
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UNITED STATES OF AMERIC A N :
FEDERAL TRADE COMMISSION N R

—_—

Inthe Marrer of

HOECHST MarION ROUSSE] INC,
a corporation,

CARDERM CAPITAL L p .

a limired Partnership,

)
) -
)
)
)
)
)
) Docker No 9203
)
and )
)
)

ANDRX CORPORATION,
a corporation )

T )

ORDER AMENDING PROTECTIVE QRDER
GOVERNING DISCOVERY MATERIAL

Upon consideration of Complaint Counsel's Motion 10 Amend Protective Order
Governing Discovery Mareriaj, Respondens Counsels’ OPPosition therero. and arguments of
CCunse| IT IS HEREBY ORDERED tha; Complain: Counse/’s motion s GRANTED, only as
herein specified. ang that Paragraphs 3 and 19 of the Terms ang Condimions of the Protecrive
Order Governiny Discovery Mareria), entered in this marray On April 28 2000, pe amended as

ollows
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bee

r1$ withoyr Prejudice 1o 1he right of the Paryies
or Third Parqjes 10 apply for further Protective org

&rs or for moaif;
Protecrive Order

cauon of any Provision of th;s

Except as EXpressly stared herein the remaindey
stcovery

D Nithae; Chappei}
Admunisirarive Law Judge



445 ROCKEFELLER PLAZA

RICHARD T shape NEW YORK, NEW york 1o

HARRY FRISCMER

WAYNE M. AALARO N
LISA M. BaBIsKIn

DAavip N. ELLENHOAN (212) 955-3700 ’ JESSICA BiER
MARK C, ZAUDERER YEREMY |, BOnNRER
LOVIS M. soLomon FACSIMILE: (212 956-4068 Ofan T cuo
BERTRAND €. SELLIER ANDRE «. CIZMaRIK
Davip g, NacMMaN ROBERT 5. FRENCHMMAan
EDwin M. Baum STEVEN w. HOLINSTAT
HAL 5. SHAFTEL MIC AL s, LAZAROFF
RoOsERT || Mazop o SERGIO 4. LLORIAN
YONATNAN & HUGHES YONATHAN p. Lupkin
LEONARD S. Baum CAHQLINE S, PRESS
MARGARET 4 DaLe SHARDON M. SASwH
COLIN A, UNDERWOODS JENNIFER R, SCuLLion
\| CHRaRLESD 8. sTan
“JONN U o CONNELL EMILy STERN

OF COUNSEL

WRITER'S DiRECT DAy

September 29, 2000
(212) 424-0758

VIA FACSIMILE
2 TALSIMILE

Mark Kovner, Esq.
Kirkland & Eljis

655 15th Street, N.w.
Washington, D.C. 20005

Re: Inre Hoechst Marion Roussel-- FT C Docket No. 9293
18N8t Marion Royssel--

Dear Mark:

Encl.




KIRKLAND & ELLIS

PARTNERSHIPS INCLUDING PROFESSIONAL CORPORATIONS

655 Fifteenth Street, N.W.
Washington, D.C. 20005
Mark L. Kovner
To Call Writer Directly: 202 879-5000 Facsimile:

(202) 879-5129 202 879-5200

October 10. 2000

VIA FACSIMILE

Jonathan D. Lupkin, Esq.

Solomon. Zauderer, Ellenhomn, Frischer & Sharp
45 Rockefeller Plaza

New York. New York 10111

Re:  Inre Hoechst Marion Rousell, Inc. (FTC Docket 9293)

Dear Jonathan:

This will confirm our agreement to extend until Monday. October 17. 2000. Barr
Lab’s time to move to quash the subpoenas served on behalf of Andrx.

Sincerely.

T arted (e, oy
V}@/ / *—/l///[’//W;V‘/
Mark L. Kovner

Chicago London Los Angeles New York



RiICHaARD T. SHarRP
HARRY F‘RISCHER
Davip . ELLENHQRN
MARK ¢, ZAUDFRER
LOuig p. SoLomoN
BERTRAND C. SELLIER
Davig g NACHMAN
EOwin M. Baum
HaL & SHaFTe
ROBERT . MAZZED
YONATMAN P, MUGHES
LEONARD g Baum
MARGARET 4. DaLe
COLIN 4, UNDEQWOOD
—_—

YOHN g, O'connEL,
OF Counse

WRITER's DIRECY A

(212) 424-075g

SOLOMON, ZAUDERER, ELLENHORN, FrRiscHER & SHARP

45 ROCKEFELLER PLAZA
NEwW YORK, NEW yoRrk 1om

(212) 856. 3700
—_—
F'ACSIMILE.' (212) 956-4065

October 3, 2000

VIA FACSIMILE
——ALSIMILE

Mark Kovner, Esq.
Kirkland & EJjis

655 15th Street, N.w.
Washington, D.C. 20005

WAYNE M. AARON
LiSa BARISw
YES38ica & BlER
YEREMY | BOHARER
DEanN T [N
ANDRE K. Ci2Zman “

Re: |n re Hoechst Marion Rousse|-- FTC Docket No. 9293




KIRKLAND & ELLIS

PARTNEKSHIPS INCLUDING PROFESSIONAL CORPORATIONS

655 Fitteenth Street, N.w

Washington, D.C. 20005
Matthew g Wild

To Call Writer Directiy.

202 879-5000
(202) 879-5295

Facsimije:
202 879-5200

October 10. 2000
VIA FEDEX

Jonathan p. Lupkin. Esq.
Solomon, Zauderer, Ellenhom, Frischer & Sharp
45 Rockefeller Plaza
New York. New York 10111

Re:

In re Hoechst Marion Rousell, Inc. (FTC Docket 9293)
Dear Mr. Lupkin:

Sincerel)'.

Matthew s Wild
Enclosures

Chicago London Los Angeles New York



655 Fitteenth Street. N.w
Washington. D.C. 20005

Matthew S. Wild 202 879'5000
To Call Writer Drrectly:
(202) 879-5295

Facsimie
202 879-5200

October 12. 2000

VIA FEDEX

Jonathan p. Lupkin, Esq.
Solomon, Zauderer, Ellenhom, Frischer & Sharp
45 Rockefeller Plaza
New York, New York 101717
Re: Inre Hoechst Marion Rousell, Ine. (FTC Docket 9293)

Dear Mr, Lupkin:

Sincerely,

%

Matthew § Wild

Enci osures

Chicago London Los Angeles New York



