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IN THE MATTER OF
PERSONAL PROTECTIVE ARMOR ASSOCIATION, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
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This consent order prohibits, among other things, a Maryland-based association for
manufacturers of soft body armor (bullet-proof vests) from entering into any
agreement with its members that would restrict them from engaging in
comparative advertising or offering product-liability insurance, guarantees or
warranties on soft body armor, and from placing any restraints on soft body
armor advertising, that is not deceptive or false, including restricting
information about prices, product availability, and body armor performance
characteristics.

Appearances

For the Commission: Paul J. Nolan and Deborah E. Klein.
For the respondent: Richard Feinstein, McKenna & Cuneo,
Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, 15 U.S.C. 41 et seq., and by virtue of the authority
vested in it by said Act, the Federal Trade Commission, having
reason to believe that the named respondent has violated the
provisions of Section 5 of the Federal Trade Commission Act, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Personal Protective Armor
Association (“PPAA™) is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Tennessee,
with its mailing address at 3623 Falls Road, Baltimore, Maryland.

PAR. 2. Respondent is a trade association of fiber and soft body
armor manufacturers founded in 1975. A significant portion of
respondent’s activities furthers its members’ pecuniary interests. By
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virtue of its purposes and activities, respondent is a corporation
~ within the meaning of Section 4 of the Federal Trade Commission
Act, as amended, 15 U.S.C. 44.

PAR. 3. Most of respondent’s members are engaged in the
business of producing and selling soft body armor. Some are also
engaged in the sale of ballistic resistant fibers. Except to the extent
that competition has been restrained as herein alleged, most of
respondent's members have been and now are in competition among
themselves. ' ‘
~ PAR. 4. The acts and practices of the respondent, including those
herein alleged, are in or affect commerce within the meaning of
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. 45. _

PAR. 5. Consumers of soft body armor, usually federal, state,
and local law enforcement agencies, seek various price and non-price
terms as part of a competitive bidding process. In selecting a body
armor manufacturer, consumers consider factors such as quality of
the product, price, and other terms of sale such as products liability
insurance and certification that the soft body armor passes applicable
performance standards.  Advertising, including comparative
advertising and advertising of warranties and products liability
insurance, enables firms to inform consumers about these factors.
Such advertising benefits consumers by increasing the information
available to them and promoting competition among soft body armor
manufacturers.

PAR. 6. During some periods, from 1986 to the present, PPAA
has maintained a policy against comparative advertising, including
a policy declaring it unethical for any member to make any
representation that another member’s vests have failed certification
testing. This policy applies even to truthful representations and
operates to discourage or prevent a manufacturer from engaging in
comparative advertising or otherwise representing that its soft body
armor possesses qualities superior to that of other members.

PAR. 7. During some periods, from 1986 to the present, PPAA
adopted a policy that its members were to respond uniformly to bids
by not offering products liability insurance in competing for contracts
from law enforcement agencies. The aim of the respondent was to
improve its members’ profits by no longer using products liability
insurance, or the amount of such insurance, as a tool to win contracts
to supply soft body armor.
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PAR. 8. In engaging in the acts and practices described above,
PPAA has acted as a combination of its members or in conspiracy
with some of them. ;

PAR. 9. The purposes or effects, and the tendency and capacity,
of the combination or conspiracy and acts and practices of respondent
as described in paragraphs six through eight have been and are to
unreasonably restrain competition in one or more of the following
ways, among others:

A. Competition in the marketing and sale of soft body armor on
the basis of price, service, and quality has been frustrated and
restrained;

B. Consumers have been deprived of the benefits of truthful
information about the performance of soft body armor; and

C. Consumers have been deprived of the potential value of
warranties, including but not limited to products liability insurance,
in the purchase of soft body armor.

PAR. 10. The combination or conspiracy and the acts and
practices, described herein, constitute unfair methods of competition,
or unfair or deceptive acts practices in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act. The
combination or conspiracy, as herein alleged, is continuing and will
continue in the absence of the relief herein requested, unless the
Commission enters appropriate relief against the respondent.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not
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constitute an admission by respondent that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Personal Protective Armor Association is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Maryland, with its office and
principal place of business located at 3623 Falls Road, in the City of
Baltimore, State of Maryland. ,

2.The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For the purposes of this order, the following definition shall
apply:

A. “Respondent” means the Personal Protective Armor
Association, its directors, trustees, councils, committees, officers,
representatives, delegates, agents, employees, successors, or assigns.

B. “Soft body armor” means concealable bullet-resistant vests
generally worn by civilians and law enforcement personnel.

II.

It is ordered, That respondent, directly, indirectly, or through any
device, in connection with activities in or affecting commerce, as
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“commerce” is defined by the Federal Trade Commission Act, as
amended, cease and desist from: '

A. Entering into, attempting to enter into, organizing, continuing,
or acting in furtherance of any agreement or combination, or carrying
out any agreement between or among respondent’s members, either
express or implied, that prohibits, restricts, impedes, interferes with,
restrains, places limitations on, or advises against:

1. Engaging in comparative advertising, including, but not
limited to prohibiting any member from advertising that any type of
soft body armor meets or fails to meet any ballistic resistance
standard; or

2. Offering or providing products liability insurance, guarantees,
or warranties on soft body armor.

B. Restricting, regulating, impeding, declaring unethical, in-
terfering with, restraining, or advising against the advertising,
publishing, or dissemination by any person of the prices, terms,
availability, characteristics, or conditions of sale of soft body armor
through any means, including, but not limited to, adopting or
maintaining any rule or policy that restricts or prohibits a member
from:

1. Engaging in comparative advertising, including, but not
limited to prohibiting any member from advertising that any type of
soft body armor meets or fails to meet any ballistic resistance
standard; or

2. Offering or providing products liability insurance, guarantees,
or warranties on soft body armor.

Provided, that nothing contained in this paragraph II shall prohibit
respondent from formulating, adopting, disseminating to its
members, and enforcing reasonable ethical guidelines governing the
conduct of its members with respect to representations, including
unsubstantiated representations, that respondent reasonably believes
would be false or deceptive within the meaning of Section 5 of the
Federal Trade Commission Act.
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II1.
It is further ordered, That respondent:

A. Distribute by first-class mail a copy of this order and the
complaint to each of its members within thirty (30) days after the
date this order becomes final.

B. For a period of five (5) years after the date this order becomes
final, provide each new member who joins PPAA with a copy of the
order and complaint within thirty (30) days of membership into
PPAA.

C. File a verified, written report with the Commission within
sixty (60) days after the date this order becomes final, and annually
thereafter for five (5) years on the anniversary of the date this order
becomes final, and at such other times as the Commission may, by
written notice to PPAA, require, setting forth in detail the manner and
form in which it has complied and is complying with the order.

D. For a period of five (5) years after the date this order becomes
final, maintain and make available to Commission staff for inspection
and copying upon reasonable notice, records adequate to describe in
detail any action taken in connection with any activity covered by
Part II of this order.

Iv.

It is further ordered, That PPAA shall notify the Commission at
least thirty (30) days prior to any change in the corporation such as
dissolution, assignment, or sale, resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries, and
any other change that may affect compliance with this order.

CONCURRING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

I concur in the Commission’s decision to approve the consent
order in this matter. The evidence demonstrates that ten companies,
representing more than 90% of U.S. sales of protective body armor,
engaged in unreasonable restraints of trade in violation of Section 5
of the Federal Trade Commission Act, 15 U.S.C. 45. The agreements
here restrain significant dimensions of competitive rivalry among
body armor manufacturers. Therefore, they appear likely, absent an
efficiency justification, to restrict output. The respondent has not
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proffered any efficiency justification for the restraints. Under the
standards set forth in Massachusetts Board of Registration in
Optometry' and its progeny, this “inherently suspect” conduct is
appropriately condemned without a full rule of reason analysis.

In my view, however, it may have been appropriate to name as
respondents the members of the Personal Protective Armor
Association (“PPAA™). This case is not typical of the Commission’s
cases challenging anticompetitive conduct of state licensing boards
and trade associations. In most such cases, the board or association
represents hundreds or thousands of competing entities.” Naming
individual members as respondents in such cases is generally
impracticable: it may unnecessarily complicate litigation or create
intractable problems for settlement negotiations.” More important,
naming members is often unnecessary: the respondent board or
association is typically the only (or only effective) means by which
the multitude of competitors can reach and enforce an agreement
restraining competition. ’

By contrast, competitors in the relatively concentrated protective
body armor industry may be able to collude effectively outside the
auspices of the PPAA or any other formal trade association.” If so,
the consent order, which names only the PPAA as a respondent, may
provide an insufficient remedy. So long as the PPAA is not
involved,” the same body armor manufacturers could engage in
collusive conduct falling squarely within the core cease and desist
provisions of the order without exposure to civil penalties under
Section 5(1) of the FTC Act, 15 U.S.C. 45(1).°

1110 FTC 549, 604 (1988).

2See, e.g., American Medical Association, 94 FTC 701, 702 (1979) (membership consisting of
approximately 170,000 medical doctors); Mass. Board, 110 FTC at 560 (more than 1350 optometrists
subject to the Board's restraints); Detroit Auto Dealers Association, Inc., 111 FTC 417, 419 (1989)
(membership consisting of 231 automobile dealerships).

3But see Detroit Auto Dealers, 111 FTC at 518-21 (addenda to final decision and order) (naming
as responderits the association, 17 constituent associations, 96 member dealerships, and 81 individuals);
id., Docket No. 9189 (Jan. 26, 1994) (agreement containing consent order with 146 respondents accepted
for public comment).

Thus, unlike in many cases involving association restraints in which the respondent association
itself is a critical first mover, the conduct at issue here constitutes archetypal cartel behavior as to which
this particular association’s involvement may be merely detail.

5Under the order, respondent PPAA is defined to include any association that can be held to be a
legal successor. The evidence does not clearly indicate whether PPAA has any structural, legal, or
historical advantage that would impede the creation of a new, non-successor body armor trade
association.

6 . . . :
Of course, this conduct would expose these firms to private and state actions for damages under
Section 4 of the Clayton Act, 15 U.S.C. 15. Such exposure, however, apparently did not deter the
conduct that led to the Commission’s action in this matter.
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In determining the optimal scope of any future enforcement
actions against anticompetitive restraints facilitated by a trade
association, the Commission should consider carefully the extent to
which the participation of the particular association is necessary to
effect collusion among its members.
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THE HAIRBOW COMPANY, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3482. Complaint, Mar. 17, 1994--Decision, Mar. 17, 1994

This consent order prohibits, among other things, the California-based corporations
and officers, who purported to sell hairbow kits, from making any material
misrepresentations regarding earnings or profits of participants in any work
opportunity and from making misrepresentations about the marketplace
demand for any product or service for which the respondents are offering a
work opportunity. In addition, the order sets a redress payment, however,
based upon financial statements submitted by the respondents, the redress
payments have been suspended. '

Appearances

For the Commission: Gerald E. Wright and Jeffrey Klurfeld.
For the respondents: William Bernheim, Whitaker & Bernheim,
Dixon, CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Russell J. Osborn, a/k/a Russell J. Osborne and Russell J. Osbourne
(hereafter “Russell J. Osborn™), individually, trading and doing
business as The Hairbow Company, and as an officer of Rainbow
Productions, Inc., and Rainbow Productions, Inc., a corporation
(“respondents”), have violated Section 15 of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it would be in the public interest alleges:

PARAGRAPH 1. Respondent The Hairbow Company is an
unincorporated association, with its principal office and place of
business located at 19 Front Street, Danville, California.

Respondent Rainbow Productions, Inc. is a corporation,
organized, existing, and doing business under and by virtue of the
laws of the State of California, with its principal office and place of
business located at 19 Front Street, Danville, California.
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Respondent Russell J. Osborn is an individual, is the owner of
The Hairbow Company, and is the owner and president of Rainbow
Productions, Inc. Individually or in concert with others, he
formulates, directs and controls the policies, acts and practices of The
Hairbow Company and Rainbow Productions, Inc. His address is 19
Front Street, Danville, California.

PAR. 2. Respondent Russell Osborn, individually and trading
and doing business as The Hairbow Company, has disseminated
advertising seeking individuals to assemble craft items and other
products at home, and has offered for sale and sold starter kits to
individuals who accept his offers to engage in such work. The cost
of such starter kits covers registration and other fees to engage in
such work.

Respondent Rainbow Productions, Inc. has disseminated
advertising soliciting individuals to incur the cost of a 900-number
telephone call to obtain information about companies offering work-
at-home opportunities.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated, and have caused to be
disseminated advertisements, promotional literature, and agreements
relating to their income opportunities, including but not necessarily
limited to the attached Exhibit A. These materials contain the
following statements:

Muchas personas ganan hasta $400 o mas cada semana trabajando en casa.
Usted puede tambien. Es facil! [Many people earn up to $400 or more each week
working at home. You can too. It’s easy!]

E N

Gane hasta $423 dolares a la semana, haciendo prendedores de cabellos.

[Make up to $423 dollars per week making hairbows.]

* ok ok

WE NOW PAY UP TO $427.68 WEEKLY'!!
* ko k
LA COMPANIA DE HAIRBOW
AHORA LE PAGAMOS HASTA $427.68 A LA SEMANA!

[THE HAIRBOW COMPANY
WE NOW PAY UP TO $427.68 WEEKLY!]
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PAR. 5. Through the use of the statements contained in the
materials referred to in paragraph four, including but not necessarily
limited to the materials attached as Exhibit A, respondents have
represented, directly or by implication, that:

A. The stated dollar amounts constitute the weekly earnings
regularly realized over a substantial period of time by an appreciable
number of independent assemblers of respondents’ products.

B. Respondents are fulfilling a significant marketplace demand
for their products.

PAR. 6. In truth and in fact:

A. Independent assemblers of respondents’ products have not
regularly realized over a substantial period of time the weekly
earnings represented. Only a small percentage of persons who
assembled products for respondents have regularly derived earnings
from their work, and none has achieved over a substantial period of
time the weekly earnings represented.

B. Respondents are not fulfilling a significant marketplace
demand for their products.

Therefore, the representations set forth in paragraph five were, and
are, false and misleading.

PAR. 7. The acts and practices of respondents as alleged in this
complaint, constitute unfair and deceptive acts or practices in or
affecting commerce in violation of Section 5(a)(1) of the Federal
Trade Commission Act.
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EXHIBIT A

The Hairbow Company
WE NOW PAY UP TO $427.68 WEEKLY1

WELCOME:
Thank you for responding to this great opportunity. THE HAIRBOW
COMPANY is a family owned business and takes pride in quality crafted
crafts. THE HAIRBOW COMPANY is in current need of people
wﬂnngtodothcworkﬁomthdrownhomc.lfyouhaveammg esire to
work at home then THE HAIRBOW COMPANY is interested in you if you
have the following desire. _
l)hmnnhﬂesﬂhhwﬁnﬂn‘ah«uﬂmm.dﬂlu
experience necessary and no special equipment necessary.
2) We are in the business of selling hairbow kits which show you how to
mhyowmhﬁrbmﬂutmmdthuunmmmuunto

- us, or both.
S)mhpquhmmhm'emmqwsm.&mm
This is all we are looking for is just a desire in you to our product.

The breakdown of our cost and your profit is as follows. We pay you
$427.68 per week for the assenably of 3 units of our product. Each unit
consist of 4 dozen HAIRBOWS. For each unit we will pay you direct
$100.32 for production plus $42.24 for supply cost reimbursement for a
total of $142.56 per unit. If you do the maximum we allow per week that
totals $427.68 for 3 units plus shipping...Also in addition we PAY
SHIPPING up to $2.00 per unit. on units made according to quality
standards.We do reserve the right to return products that are sent to us
improperly constructed, or just plain sloppy. So please, always try to do a
good job to save both of us time and money.

BHOW TO BEGIN: :

First THE HAIRBOW COMPANY will send you a starter kit consisting c:
complete tips on how to make the HAIRBOW along with picture, quality
check list, diagrams, materials to make your first sample HAIRBOW and
complete information on obtaining supplies.This starter kit is designed to
show you how to make one HAIRBOW correctly.

Hard work is the key to any success and all we ask is you produce. In order
to help us pay the high cost of advertising, administration cost, printing,
management of your file and inspection of your work we must ask that
you purchase your own starter kit. This one time purchase will more than
earn the price of your package, with the first unit of HAIRBOWS you

produce.

To get started as part of the HAIR
BOW team stmply fill out your name and address and return this form
today!
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RCTmiveED puy el ' ;.
Return this form: to Skipping Department SHIPE Kiy

HAIR B BOX 2678, DANVILLE CA 94526
Make your money order or check payable to Hairbows; va roms

NAME_
ADDRESS, —_

CITYS. 4 IP

SIGNATUF E%’zuphone(_‘

HAIR BOWS will send§ou o check ifThe total amount of §142.56 phus shipping up to $2.00 for eact
unit of 4 dozen hairbows that you complete according to our written specifications. We currently imi
our producers to shipments of 3 units per week, for a total of $427.68 per week.

You are your own empioyer,so you work for yourselt and you are responsible for your own tax
records. We do not withhoid Income taxes, nor do we pay unempioyment benefits or employee
benefits of any kind. You are an independent contractor and it's you own responsibility. Becauss
you are an independent contractor you have the option of seling the product eisewere if you wish,

Control of our inventory is of the most impontance to us now, and HAIRBOWS requires our
producers to have their first unitdp our office no latter than S5 total days from the date of the starter
kit being mailed to you. ARl future units will have the same requirement, 55 total days from payment
of the last unit. We will not extend for any reason, ctherwise HAIRBOWS will have too much idie
inventory and no control of incoming inventory. It is not possible for us to pay on partially compieted
work, or uncompieted units. Since we at HAIRBOWS have a high level of quality to uphoid, we
reserve the right to refuse improperty constructed, of sioppy work.

To receive your starter kit, simply fill out the above appication-agreement, sign it, and sand either ¢
money order or personal check in the amount of $29.95 plus $4.95 shipping and handiing tc
HAIRBOWS at the address above. Your stanter kit includes, picture, fabrics, and complete
instructions for obtaining supplies and hair bow assembly. This starter kit is designed to show you
how to make one hair bow correctly. The starter kit funds are used immediately towards up keep o
your file, administration costs, printing, inspection of your work ect.We will ship the starter kit withir
15 days from date received on all money orders received, and 4 weeks on all personal checks, fc

allow time for checks to clear. e

Enclose $29.95, plus $4.95 shipping and handling and indicate payment below.
}

Money Order (15 day shipping) Return this application to:

Hairbows Shipping Dept. |

Personal Check (4 week shipping) PO Box 2678
Danville, CA 94526

Rush Handhng $2.00 reviong © Copyright Halrbows 195t
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the: Commission for its consideration and
which, if issued by the Commission would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and no comments having been filed
thereafter by interested parties pursuant to Section 2.34 of its Rules,
now in further conformity with the procedure prescribed in Section
2.34 of its Rules, the Commission hereby makes the following
jurisdictional findings and enters the following order:

1. Respondent The Hairbow Company is an unincorporated
association, with its principal office and place of business located at
19 Front Street, Danville, California.

Respondent Rainbow Productions, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of California, with its principal office and place of
business located at 19 Front Street, Danville, California.

Respondent Russell Osborn is an individual, is the owner of The
Hairbow Company and is the owner and president of Rainbow
Productions, Inc. Individually or in concert with others, he
formulates, directs and controls the policies, acts and practices of The



118 - FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 117ET.C.

Hairbow Company and Rainbow Productions, Inc. His address is 19
Front Street, Danville, California.

2. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in the
Federal Trade Commission Act.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
For purposes of this order, the following definitions shall apply:

“Work Opportunity” means any offer to a person to earn income
by producing goods or providing services, where (1) the offeree must
pay to the offeror or a person identified by the offeror, any amount of
money, whether in the form of a registration, application or other fee,
a payment for initial inventory or supplies, or in any other form, as
a condition of participating; and (2) the offeror represents that the
offeree will or could be compensated in any manner by the offeror or
by a person identified by the offeror.

“Participant” means any person who pays the offeror of a work
opportunity, or a person identified by such offeror, any amount of
money, whether in the form of a registration, application or other fee,
a payment for initial inventory or supplies, or in any other form, as
a condition of participating in a work opportunity.

“Net Earnings or Profits” means the compensation paid to a
participant in a work opportunity, less the costs to a participant of
materials, supplies and shipping.

It is ordered, That respondents Russell J. Osborn, individually,
trading and doing business as The Hairbow Company, and as an
officer of Rainbow Productions, Inc., and Rainbow Productions, Inc.,
a corporation, its successors and assigns, and respondents’ agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
marketing, advertising, promotion, offering, or sale of any work
opportunity, in or affecting commerce, as “‘commerce” is defined in
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the Federal Trade Commission Act, do forthwith cease and desist
from:

A. Making any material misrepresentation, including but not
limited to:

1. Misrepresenting the past, present or potential future earnings
or profits of participants in any work opportunity; or

2. Misrepresenting the marketplace demand for any product or
service for which respondents are offering a work opportunity.

B. Making any earnings-related or profit-related claim which
uses the phrase “up to” or words of similar import or which states any
dollar amount, unless the stated level of earnings or profits
constitutes the net earnings or profits which can be achieved by an
appreciable number of participants; and further, in any instances
where consumers could not reasonably foresee the major factors or
conditions affecting the ability to achieve the stated level of earnings
or profits, cease and desist from failing to disclose clearly and
prominently the class of consumers who can achieve the stated level.

II.

It is further ordered, That for three (3) years after the last date of
dissemination of any representation covered by this order, respon-
dents shall maintain and upon request make available to the Federal
Trade Commission for inspection and copying:

A. Specimen copies of all materials disseminated which contain
such representation;

B. All materials that were relied upon as substantiation in
disseminating such representation;

C. The names, addresses and telephone numbers of all work
opportunity participants who paid any money to respondents within
the previous three years; and

D. The names, addresses and telephone numbers of all work
opportunity participants who earned any income or profit from
respondents during the previous three years, and for each such
participant: all written agreements between respondents and each
participant during the previous three years; and the dates and amounts
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of all payments paid to each participant for work completed pursuant
to the work opportunity during the previous three years.

1I.
It is further ordered:

A. That respondent Russell J. Osborn shall pay to the FTC as
consumer redress the sum of one million nine hundred thousand
dollars ($1,900,000); provided, however, that this liability will be
suspended, subject to the provisions of subpart B below.

B. That the Commission’s acceptance of this order is expressly
premised upon the representations regarding the financial condition
of the respective respondents made to the FTC in a “Financial
Statement of Debtor” executed by Russell J. Osborn on September
22, 1992, and appended “Statement of Assets and Liabilities”
executed by Russell J. Osbourne on September 14, 1992; a “Financial
Statement of Corporate Defendant” relating to Rainbow Productions,
Inc. executed by Russell J. Osborn on September 22, 1992; and on
the federal and California tax returns of Russell J. Osborne for 1990.
After service upon respondents of an order to show cause, the FTC
may reopen this proceeding to make a determination whether there
are any material misrepresentations or omissions in said
representations regarding the financial condition of the respective
respondents. Respondents shall be given an opportunity to present
evidence on this issue. If, upon consideration of respondents’
evidence and other information before it, the FTC determines that
there are any material misrepresentations or omissions in the
financial statements and related documents, that determination shall
cause the entire amount of monetary liability of one million nine
hundred thousand dollars ($1,900,000) to become immediately due
and payable to the Federal Trade Commission, and interest computed
at the rate prescribed in 28 U.S.C. 1961, as amended, shall
immediately begin to accrue on the unpaid balance. Proceedings
initiated under part III are in addition to, and not in lieu of, any other
civil or criminal remedies as may be provided by law, including any
proceedings the Federal Trade Commission may initiate to enforce
this order.
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Iv.

It is further ordered, That the corporate respondent shall notify
the Commission at least thirty (30) days prior to any dissolution,
assignment, or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in the corporation that may affect compliance obligations
arising out of the order.

V.

It is further ordered, That the individual respondent shall
promptly notify the Commission of the discontinuance of his present
business or employment and, for a period of five (5) years after the
date of service of this order, and shall promptly notify the
Commission of each affiliation with a new business or employment.

VI.

It is further ordered, That respondents shall, within sixty (60)
days after service of this order on them, and on the first through the
fifth anniversaries of the effective date of this order, file with the
Commission a report in writing, setting forth in detail the manner and
form in which they have complied with this order.
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IN THE MATTER OF
HOMESPUN PRODUCTS, INC., ET AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3483. Complaint, Mar. 17, 1994--Decision, Mar. 17, 1994

This consent order prohibits, among other things, the California-based corporations
and an officer, who purported to market pillows and Christmas ornaments,
from making any material misrepresentations regarding earnings or profits of
participants in any work opportunity and from making misrepresentations
about the marketplace demand for any product or service for which the
respondents are offering a work opportunity. In addition, the order sets a
redress payment, however, based upon financial statements submitted by the
respondents, the redress payments have been suspended.

Appearances

For the Commission: Gerald E. Wright and Jeffrey Klurfeld.
For the respondents: William Wineberg, Broad, Schuld, Larson
& Wineberg, San Francisco, CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Home Spun Products, Inc., a corporation, G & S Marketing, Inc., a
corporation, and Gregory A. Straw, individually and as an officer of
said corporations (“respondents”), have violated Section 5 of the
Federal Trade Commission Act, and it appearing to the Commission
that a proceeding by it would be in the public interest, alleges:

PARAGRAPH 1. Respondent Home Spun Products, Inc. is a
California corporation, with its principal office or place of business
at 201 Benton Court, Suisun, California.

Respondent G & S Marketing, Inc. is a California corporation,
with its principal office or place of business at 201 Benton Court,
Suisun, California.

Respondent Gregory A. Straw is an officer of the corporate
respondents. Individually or in concert with others, he formulates,
directs and controls the acts and practices of the corporate
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respondents, including the acts and practices alleged in this
complaint. His principal office and place of business is the same as
that of the corporate respondents.

PAR. 2. Respondent Homespun Products, Inc. has disseminated
advertising seeking individuals to assemble craft items and other
products at home, and has offered for sale and sold start-up kits and-
craft materials to individuals who accept its offers to engage in such
work.

Respondent G & S Marketing, Inc. has disseminated advertising
soliciting individuals to incur the cost of a 900-number telephone call
to obtain information identifying companies offering work-at-home
opportunities, and has advertised and sold directories of firms
offering work-at-home opportunities.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated, and have caused to be
disseminated advertisements, promotional literature, and agreements
relating to their income opportunities, including but not necessarily
limited to the attached Exhibits A and B. These materials contain the
following statements: '

$627 WEEKLY AT HOME. Easy work, assemble products, start now! Call
(900) 420-3017. 18 years/older. Three dollars a minute.

Turn your sewing machine into a money machine! That's right we pay up to
$627.00 per week...

TURN YOUR SEWING SKILLS INTO SIGNIFICANT INCOME! .... WE
PAY UP TO $627.00 A WEEK SEWING PILLOWS AT HOME!

Once you have the starter package, you'll be ready to earn money! --- WE PAY
YOU UP TO $627.00 A WEEK--month after month.

$270.00 per week making simple Christmas ornaments year round!

WE PAY YOU UP TO $450 WEEKLY [Christmas ornament]

PAR. 5. Through the use of the statements contained in the
materials referred to in paragraph four, including but not necessarily
limited to the materials attached as Exhibits A and B, respondents
have represented, directly or by implication, that:
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A. The stated dollar amounts constitute the weekly earnings
regularly realized over a substantial period of time by an appreciable
number of independent assemblers of respondents’ products.

B. Respondents are fulfilling a significant marketplace demand
for their products.

PAR. 6. In truth and in fact:

A. Independent assemblers of respondents’ products have not
regularly realized over a substantial period of time the weekly
earnings represented. Only a small percentage of persons who
assembled products for respondents have regularly derived earnings
from their work, and none has achieved over a substantial period of
~ time the weekly earnings represented.

B. Respondents are not fulfilling a significant marketplace
demand for their products.

Therefore, the representations set forth in paragraph five were, and
are, false and misleading.

PAR. 7. The acts and practices of respondents as alleged in this
complaint, constitute unfair and deceptive acts or practices in or
affecting commerce in violation of Section 5(a)(1) of the Federal
Trade Commission Act.
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*
HELLO -

Let us introduce this unique opportunity te enjoy the Christmaes
Spirit all yesr round, snd make money doing it! Nomespun will
instruct you In the age oid art form of Quilling Ornsments. Itsllen nuns
In the 17th century brought this art form te life and It still is Ia
demand todey. You can learn this skill, and ao experience is aeeded.
You will enjoy cresting besutiful snowflske ernaments,and have the
selisfaction of earning money at the seme timel So coms, Join in the
fun snd revivel of this charming ert, Start quilling sn helrioom todey
for & treasure tomorrow!!

(Quitting Is & simple paper ert, shoping strips of special paper and
glueing them togsether to moeke an attractive ernement. It's easy!)

WE PAY YOU UP TO $450.00 WEEKLY

HOMESPUN will pay you $90 for every set of thirty sin ornements you
maoke! We will purchase up to S sets weskly which totals $450 right in

the comfort of your own home, heing your swn boss,

Our company is presently in need of some hard working
Independent contractors to produce these ornaments. you work et
your swn pace. The amount of money you make will depend on your
skills, the time you wish to spend, whether you do all the work
yourself or hove help.You may even sell these ornaments to others st
higher prices,to make even more money, It's up to you!

HOW YO STRRY;

First, fill out the application on the bock side of this pege. Return the
application 1o the Homespun shipping department for immediate
shipping of your starter kit . The kit will contein enough metertals to

produce fiue ornaments, Instructions ,color picture, pattern layout,
and specifications on supplies.

EXHIBIT R
TAGE 1 OF 2 'AGFS

1 N N

QUESTIONS, CALL DURING OUR CUSTOMER SERUICE HOURS 9:30 T0 3 PM
STMAn TeRALcu €OINOV IN7-478- ] 345 Y
IEEann)
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RETURN THES FORM TO HOMESPUN PRODUCTS INC. PO BOX 8010 FAIRFEAD CAMSR g 01y 110e Only
2RNAMENT-APPLICATION (Please Print ot Type) -
- o
VAME
A\DDRESS |
SITY STATE 2P b |
PHONE SOCIAL SECURITY NUMBER h
SIGNATURE DATE
4OMESPUN will send you & check in the smount of $90.00 for each unit of
36 ORNAMENTS that you complets according fo our written specifications, and sand
J0$a0e paid 1o Homespun. ¢ = . We
f $450.00. We will also

Surrently imit our procducers fo only §ve units per week, a lotal o
"8imburse for shipping, up o $4.00 per unit on all units made according 1o our standards.
‘i you ship UPS, cost should be under $4.00 in U.S.).

Sincs you are self-employed, you a8 responsibie for your own tax records. We do not
#thhold income taxes, nor do we pay for unemployment benefits, or empioyee benefits of
iy kind. You are an independent contracior , with afl thess responsibilites. You may hire
D, Use your own methods, and sel elsewhere if you wish.

t is necessary for us to project production and inventory, 80 Homespun requires our
»0auCers 10 have their st unit in our office no later than 60 total days from the date of the
1arter package being mailed to you. All future units will have the same requirement. 60
‘ays from the payment of the last unt. Thare is no payment for partially compieted work or
‘ncompleted units. We reserve he nght refuse unsatislactory work.We recommend
ubmitting your first sample for approval before beginning production.

lupplles. As an independent contractor you have the fight to obtain your own supples.
3uying needed 1ems from your own sources below Our suggested supply Cost increases
our profit per unit of omaments. By law this is your right, to have this Ireedom to control
our pr&m margin. Instructions on how and where to oblain supplies are given insidu

. JART NOWI Order your stariar kit tocay. this registers you with our inspé..on
epartment and allows us 1o receive work from you right away! simply fill out the above
pplcation , sign #t, and send either 2 monay order or check in the amount of $39.95. This
tarter package contains supplies lo make {ive ornameqls .color photograph, pattem.
1structions ,and quafity checkiist (sample not inciuded). This starter kit is sent on &
onrefundable basis. This fee also pays lor computer time inspection of work and other
dministrative costs.

AMPLE ONLY: You may order a finished sample on a refundable basis of $7.00, this
Tlows you 10 check out the opportunity on a refundable basis. Sample must be returned
rthin 15 days for retund!

Money order or check for $39.95 for starter package *NOT AVAILABLE IN CA
Includes shipping & handing First class mail (nonrefundable)

PAGFS

-

EXHIBIT B

PAGF 2 OF

. Sample ornament $9.95 ($7 plus $2.95 shipping charge)-$7 is refundable
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1 | 1 9
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondents with
violation of the Federal Trade Commission Act; and v

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record -
for a period of sixty (60) days, and no comments having been filed
thereafter by interested parties pursuant to Section 2.34 of its Rules,
now in further conformity with the procedure prescribed in Section
2.34 of its Rules, the Commission hereby makes the following
jurisdictional findings and enters the following order:

. Respondent Homespun Products, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of California, with its principal office and place of
business located at 201 Benton Court, Suisun, California.

Respondent G & S Marketing, Inc. is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of California, with its principal office or place of business
located at 201 Benton Court, Suisun, California.

Respondent Gregory A. Straw is an officer of said corporation.
He formulates, directs and controls the policies, acts and practices of
said corporation and his address is the same as that of the
corporation.
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2. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
For purposes of this order, the following definitions shall apply:

"Work Opportunity" means any offer to a person to earn income
by producing goods or providing services, where (1) the offeree must
pay to the offeror, or a person identified by the offeror, any amount
of money, whether in the form of a registration, application or other
fee, a payment for initial inventory or supplies, or in any other form,
as a condition of participating; and (2) the offeror represents that the
offeree will or could be compensated in any manner by the offeror or
by a person identified by the offeror.

“Participant” means any person who pays the offeror of a work
opportunity, or a person identified by such offeror, any amount of
money, whether in the form of a registration, application or other fee,
a payment for initial inventory or supplies, or in any other form, as
a condition of participating in a work opportunity.

“Net Earnings or Profits” means the compensation paid to a
participant in a work opportunity, less the costs to a participant of
materials, supplies and shipping.

It is ordered, That respondents Homespun Products, Inc., a
corporation, G & S Marketing, Inc., a corporation, their successors
and assigns, and their officers, and Gregory A. Straw, individually
and as an officer of Homespun Products, Inc. and G & S Marketing,
Inc., and respondents, agents, representatives and employees, directly
or through any corporation, subsidiary, division or other device, in
connection with the marketing, advertising, promotion, offering, or
sale of any work opportunity, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from: '
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A. Making any material misrepresentation, including but not
limited to:

1. Misrepresenting the past, present or potential future earnings
or profits of participants in any work opportunity; or

2. Misrepresenting the marketplace demand for any product or
service for which respondents are offering a work opportunity.

B. Making any earnings-related or profit-related claim which
uses the phrase “up to” or words of similar import or which states any
dollar amount, unless the stated level of earnings or profits
constitutes the net earnings or profits which can be achieved by an
appreciable number of participants; and further, in any instances
where consumers could not reasonably foresee the major factors or
conditions affecting the ability to achieve the stated level of earnings
or profits, cease and desist from failing to disclose clearly and
prominently the class of consumers who can achieve the stated level.

II.

It is further ordered, That for three (3) years after the last date of
dissemination of any representation covered by this order,
respondents, or their successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. Specimen copies of all materials disseminated which contain
such representation;

B. All materials that were relied upon as substantiation in
disseminating such representation;

C. The names, addresses and telephone numbers of all work
opportunity participants who paid any money to respondents within
the previous three years; and

D. The names, addresses and telephone numbers of all work
opportunity participants who earned any income or profits from
respondents during the previous three years, and for each such
participant: all written agreements between respondents and each
participant during the previous three years; and the dates and amounts
of all payments paid to each participant for work completed pursuant
to the work opportunity during the previous three years.
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III.
It is further ordered:

A. That respondents Homespun Products, Inc., G & S Marketing,
Inc. and Gregory A. Straw shall pay to the FTC as consumer redress
the sum of one million and forty thousand dollars ($1,040,000);
provided however, that this liability will be suspended, subject to the
provisions of subpart B below.

B. That the Commission’s acceptance of this order is expressly
premised upon the representations regarding the financial condition
of the respective respondents made to the FTC in a “Financial
Statement of Corporate Defendant” relating to Homespun Products,
Inc., dated February 12, 1993; a “Financial Statement of Corporate
Defendant” relating to G & 'S Marketing, Inc., dated February 12,
1993; a “Financial Statement of Debtor” executed by Gregory A.
Straw, dated February 8, 1993; the federal income tax returns of
Homespun Products, Inc. for 1990, 1991 and 1992; the federal
income tax returns for G & S Marketing, Inc. for 1991 and 1992; and
the federal income tax returns for Gregory A. Straw and Susan M.
Straw for 1991 and 1992. After service upon respondents of an order
to show cause, the FTC may reopen this proceeding to make a
determination whether there are any material misrepresentations or
omissions in said representations regarding the financial condition of
the respective respondents. Respondents shall be given an
opportunity to present evidence on this issue. If, upon consideration
of respondents’ evidence and other information before it, the FTC
determines that there are any material misrepresentations or
omissions in the financial statements and related documents, that
determination shall cause the entire amount of monetary liability of
one million and forty thousand dollars ($1,040,000) to become
immediately due and payable to the Federal Trade Commission, and
interest computed at the rate prescribed in 28 U.S.C. 1961, as
amended, shall immediately begin to accrue on the unpaid balance.
Proceedings initiated under part III are in addition to, and not in lieu
of, any other civil or criminal remedies as may be provided by law,
including any proceedings the Federal Trade Commission may
initiate to enforce this order.
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Iv.

It is further ordered, That the corporate respondents shall notify
the Commission at least thirty (30) days prior to any dissolution,
assignment, or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in the corporations that may affect compliance obligations
arising out of the order.

V.

It is further ordered, That the individual respondent shall
promptly notify the Commission of the discontinuance of his present
business or employment and, for a period of five (S5) years after the
date of service of this order, shall promptly notify the Commission of
each affiliation with a new business or employment.

VI

It is further ordered, That respondents shall, within sixty (60)
days after service of this order on them, and on the first through the
fifth anniversaries of the effective date of this order, file with the
Commission a report in writing, setting forth in detail the manner and
form in which they have complied with this order.
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IN THE MATTER OF

SANDCASTLE CREATIONS, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3484. Complaint, Mar. 17, 1994--Decision, Mar. 17, 1994

This consent order prohibits, among other things, the Oregon-based respondents,
who marketed potholders and mohair for use as doll’s hair, from making any
material misrepresentations regarding earnings or profits of participants in any
work opportunity and from making misrepresentations about the marketplace
demand for any product or service for, which the respondents are offering a
work opportunity. In addition, the order sets a $536,000 redress payment,
however, based upon financial statements submitted by the respondents, the
order suspends all redress payments, except for a $25,000 payment by the
individual respondents in this matter.

Appearances

For the Commission: Gerald E. Wright and Jeffrey Klurfeld.
For the respondents: James Brown, Enfield, Guimont & Brown,
Salem, OR.

COMPLAINT

The Federal Trade Commission, having reason to believe that
William E. Taylor and Susan L. Taylor, individually, and trading and
doing business as Sandcastle Creations (“respondents”), have
violated Section 5 of the Federal Trade Commission Act, and it
appearing to the Commission that a proceeding by it would be in the
public interest, alleges:

PARAGRAPH 1. Respondents William E. Taylor and Susan L.
Taylor are individuals, trading and doing business as Sandcastle
Creations, an unincorporated association, with its principal office and
place of business located at 126 S.E. Ist Street, Newport, Oregon.

Respondent William E. Taylor is a co-owner of Sandcastle
Creations. Individually or in concert with others, he formulates,
directs and controls the policies, acts and practices of Sandcastle
Creations and his address is the same as that of Sandcastle Creations.
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Respondent Susan L. Taylor is a co-owner of Sandcastle
Creations. Individually or in concert with others, she formulates,
directs and controls the policies, acts and practices of Sandcastle
Creations and her address is the same as that of Sandcastle Creations.

PAR. 2. Respondents have disseminated advertising seeking
individuals to assemble craft items and clean goat hatr at home, and
have offered for sale and sold introductory kits to individuals who
accept their offers to engage in such work.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated, and have caused to be
disseminated advertisements, promotional literature, and agreements
relating to their income opportunities, including but not necessarily
limited to the attached Exhibits A to C. These materials contain the
following statements:

$345.50 WEEKLY POSSIBLE! Make kitchen potholders at home! Turn your
skills into dollars! Start immediately. Send $1.00 + SASE ...

MAKE POTHOLDERS AT HOME
WE PAY UP TO $277.50 WEEKLY!!

Work at Home! Make Money! Have Fun!
Start Immediately!
CLEAN MOHAIR FOR DOLL HAIR!

WE PAY UP TO $360.00 WEEKLY! ....
This is our Best Money Making Home Business! ....

If you are serious about working at home for yourself and you want to make
extra money, this can be an excellent home business!

PAR. 5. Through the use of the statements contained in the
materials referred to in paragraph four, including but not necessarily
limited to the materials attached as Exhibits A to C, respondents have
represented, directly or by implication, that the stated dollar amounts
constitute the weekly earnings regularly realized over a substantial
period of time by an appreciable number of independent assemblers
of respondents’ products.
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PAR. 6. In truth and in fact, independent assemblers of
respondents’ products have not regularly realized over a substantial
period of time the weekly earnings represented. Only a small
percentage of persons who assembled products for respondents have
regularly derived earnings from their work, and none has achieved
over a substantial period of time the weekly earnings represented.
Therefore, the representations set forth in paragraph five were, and
are, false and misleading.

PAR. 7. The acts and practices of respondents as alleged in this
complaint, constitute unfair and deceptive acts or practices in or
affecting commerce in violation of Section 5(a)(1) of the Federal
Trade Commission Act.
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EXHIBIT A

MAKE POTHOLDERS
AT HOME

WE PAY UP TO $277.50 WEEKLY!!

Work at Home! Make Money! Have Fun!
Start Immediately!

Sandcastie Creations purchases rom indapendent peopie e you all over America who meke arafs kor
fun and money. This is not & ‘get rich quick ' scheme. Whie we are happy ©© purchase the mexdmum
amount from you, we Ind that the majority of procucers do not work st this full Sime. Rather, this project
typically sppeals 10 people who are looking 1o produce a cra lem thet eerne them extra money in their
spare ¥me.The craft ltems we currently buy are beautitlly hancicrafied kichen pothoiders. The desion
Is "Max, the Country Cat,"s machine sewn padded mitien with simpie embroidery for the oufine faciel
features of a cat. The design s original, and many of our producers say they are fun and easy 10 sewi

Den Your Sy o Pollery!

Sandcastie Creations will pay you $82.50 for each unit of (29) pothoiders we buy. We wil buy up © 3 units
weeldy, for which we will pey you $277.50. You can send one or more units al 8 Sme. As en independent
CONractor you are your own boss. You work at your own pace. Honest effort is the ksy © business
success. The amount of money you make will depend on your sidis, organization and the amoaunt of time
you wish 10 spend, and whether you have heip, or work by yourselt,

Mhmmmummdhdohmmnwmmmm\g
money, and want 10 work 8t home, in your own business, Sendcasiie Creedons willbuy from you
starting immediately!

Sandcestie Crestiony Payy Shipping!

Shipping is a hidden cost that would Cut into your profits. For sach unk we buy, we pay you an exs $5.00
10 cover your shipping expenses. (UPS shipping in the U.S. shouid be less than $5.00.) Therefore, you w:
receive a check from us for & fotal of $97.50, ($92.50 phus $5.00 shipping) for sach unit we buy.

How To Get Started:
FIMNWWMWMWsemnmbrm'mUpW The “stan up package”

indudes: 1) a sample potholder 1or your nspection and guidance, 2) st suppiies and materals needed o
make one practice pothoider, 3) a pattem with compiets specifications, pius 4) our signed written
guarantee to purchase your successiully completed units. This package will et you started into business/!

The price of our "stan up package” Is onfy $31.95, which is refundablé (see other side). This heips defray
the cost of advertising, prrting, processing, accounting, suppiies and management of your fle. You wl find
that your investment more than pays for itsetf once we purchase your frst unit of poathoiders.

Questions......? Call (503) 265-2499, 10:00 a.m. te 1:20 p.m., Pacific ime, weekdays.

€ Copyrgnt 1985
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EXHIBIT A

= R v

[~
&, 8 sengd plihar s meny erdr

Toacoretites

& e end of each yesr, when our pRyments © you exceed

wihhold income

conirackr,
or ool

rme
IRS,
do not
kind.

83

]

ki

Creations :
Potholder Shipping Dept.

P.O. Box 563

Newport, OR 97365
(500) 265-2499

ORDER “Start

Encioss $31.95 plus $4.95 shipping & handilng ($36.90 tota)

(alow 2 weeis)

Personal Check (sllow 4 weeks)
Extra ($39.85
(N. Special Handling *$2.96 gy ot

(non-refunciable)

xt day shipment, MONEY ORDERS
Q  (opsona) Potholder ONLY,

PO o

(non-refundable)
plus $1.25 shipping & handiing ($9.00 totar)
st Lp package”)

Enciose $7.7§
{without

y order payable to: Sandcastie Creations

Make checks or mone

(U.S. Funds ONLY)

RE: 891

€ Copyright 1923
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EXHIBIT B

pER

¢

WE PAY UP TO $360.00 WEEKLY!

@ CLEAN MOHAIR
Smj FOR DOLL HAIR

Work at Home, No Expensive Equipment! Start kmmedistely!
This b Our Best Money Making Home Business!

Mohek is 8 soft, siicy netural fiber that is shearsd from Angors gosts. We sell K to craft stores and dol
mekers. Befors they buy the mohalr it must be cleaned. The clesning is done by soaking the moheir in
hot soapy water. After drying any remaining perticies of dirt sre removed with 8 comb, Thet's o there
is to k. We call it processing. ¥ you are serious about working et home for yoursell and yeu want %o
meks extrs money, this can be an excellent homs business!

HOW YOU MAKE MONEY!

Sendcastie Creations will pay you ($60.06 for processing phus §29.96 for supply cost) pius $6.00° for
your shipping cost. A total of $90.00 for sach 29 o2. unit we buy from you. We will inspect your

processed mohair when we receive K. and then promptly send you 8 check for $96.00 for esch unit
you have compieted. To control our inventory we must limit our purchesss to 8 maximum of four units

per week, which totals $380.00 per week (pius shipping). The amount of monsy you make will depend
on the time you spend, your processing speed, whether you have help or do ol the work yourself.

® We pay the shipping. $0 you make & Al profiti We pay $5.00 extra for every unit we buy. This will
Cover your shipping cost in the U.S.A. (see sbove)

HOW TO GET STARTED

Sandcastie Creations wil send you & beginner's practice packsgo. Esch package includes heipful
suggestions from successtul processors, complete information on obtaining supplies, raw mohair and
supplies to practice with, plus clesn mohair to uUse 83 8 sample. ﬂnpupouohhhp.duoobhryou

to practics procsssing, so that you will lsem to process quickdy and easly.

The price of your practics package is 931,95, which is fully refundsbie (see other side). You will find
your investment mors then paid for with the successful completion of your first units.

QUESTIONS? + WE INVITE YOUR CALL « (603} 265-2499

Sandcastle Creations
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EXHIBIT B
Agl;oemom
Pease Typs or Priw Cloariyl -OFFCE USE OMLY-
Neme - . - DatoRec'd
Address - ’ DewShpped
hep.Dsea__

Cer Sute Ze. Unita ac'e.
Soc. Sec.f§ Phone( |
Signature Deta.

Sandcastie Creations will buy, and send you 8 check for $90.00 phus shipping of $8.00 ($96.00 total)
for each 29 o2. unit of procassed mohair that you compiets sccording to the written specificstions. We
sre willing to purchese & maximum of four units per week, for 8 total of $360.00 per week, phus

shipping ($6.00 per unit).

Work st your own spsed, just send your first shipment of at lesst one unkt within 60 deys from the dste
that the practics package was maied to you. Then send us st leest one unkt every 80 deys from the
dats of our lest purchase 10 keep this sgresment valld. We will not pey for pertielly compisted units,

and reserve the right to refuse uneatisfactory work, which we will retum 1 yos C.0.D.

$ince you ere self-empioysd you maks your own decisions. You mey buy raw mohair from our referral
source of supply or from any other source, sell procsssed mohair 10 others if you choose, and must
Kkeep yOur own tax records. We will not withhold income taxss, nor do we pey unempioyment banefis,
or empioyes benefits of any kind, because you sre sn independent contrscasr with ol of these
responsibiities. As required by law, we will furnish payment records to you and the |.R.S. st the end of
the yeer when our psyments to you excesd $600.00.

To receive your practice peckage, simply fll ot the agreement. sign R. and send your peyment of
$36.90 ($31.96 phu $4.96 for postage and handiing) o Sarxicestie Crestions st the addrese Buted

below. It not compietsly satisfied with your prectice peckage, simply fsesm INUnIUSE, Snehel peskew
unopened), within, 1§ devs for. 8 A refund (43196, Acceptance ol eny Jelapdewd veid - thi

QUESTIONS? « WE INVITE YOUR CALL ¢ (303 268-2400

- OPTIONAL -~
MONEY ORDER PERSONAL CHECK SPECIAL HANDUNG
$36.90 $36.90 $2.96
Alow 2 weeks Alow 4 weeks mmediew Shiprment
for defivery for detvery when Money Order enciosed
. (039.88 Yotsh
0 O
s sigo: D
Soecsl Herdiing bom!
Mako checks or money order paysbie to: Sandcastie Creations Te urTer I8 ONly
Then send with completed form so: Mohakr Shipping Dept. avalsble In
P.O. Box 663 The United States
U.S. Funds Only Newoort. OR 97365 of America

© Copvmgrt 1989

-
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EXHIBIT C

115
i

#

! Send
Nwport

stie Crestions-8 Box

shilts into dollars! Start i

Sandca

$345.50 WEEKLY POSSIBLE! Make kitchen potholders

3103 + AT S

OR 9736S.

J Lt TA CABA AAALICY 8P LAALIE ¢ AAMA L e acica oo
CRAFTS magazine, March, 1991, p. 103
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and no comments having been filed
thereafter by interested parties pursuant to Section 2.34 of its Rules,
now in further conformity with the procedure prescribed in Section
2.34 of its Rules, the Commission hereby makes the following
jurisdictional findings and enters the following order:

1. Respondents William E. Taylor and Susan L. Taylor are
individuals, trading and doing business as Sandcastle Creations, an
unincorporated association, with its principal office and place of
business located at 126 S.E. Ist Street, Newport, Oregon.

Respondent William E. Taylor is a co-owner of Sandcastle
Creations. Individually or in concert with others, he .formulates,
directs and controls the policies, acts and practices of Sandcastle
Creations and his address is the same as that of Sandcastle Creations.

Respondent Susan L. Taylor is a co-owner of Sandcastle
Creations. Individually or in concert with others, she formulates,
directs and controls the policies, acts and practices of Sandcastle
Creations and her address is the same as that of Sandcastle Creations.



142 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order IH7ET.C.

2. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as ‘“‘commerce” is defined in the
Federal Trade Commission Act.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
For purposes of this order, the following definition shall apply:

“Work Opportunity” means any offer to a person to earn income
by producing goods or providing services, where (1) the offeree must
pay to the offeror, or a person identified by the offeror, any amount
of money, whether in the form of a registration, application or other
fee, a payment for initial inventory or supplies, or in any other form,
as a condition of participating; and (2) the offeror represents that the
offeree will or could be compensated in any manner by the offeror or
by a person identified by the offeror.

“Participant” means any person who pays the offeror of a work
opportunity, or a person identified by such offeror, any amount of
money, whether in the form of a registration, application or other fee,
a payment for initial inventory or supplies, or in any other form, as
a condition of participating in a work opportunity.

“Net Earnings or Profits” means the compensation paid to a
participant in a work opportunity, less the costs to a participant of
materials, supplies and shipping.

It is ordered, That respondents William E. Taylor and Susan L.
Taylor, individually and trading and doing business as Sandcastle
Creations, an unincorporated association, and respondents’ agents,
representatives and employees, directly or through any corporation,
subsidiary, division ‘or other device, in connection with the
marketing, advertising, promotion, offering, or sale of any work
opportunity, in or affecting commerce, as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from:
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A. Making any material misrepresentation, including but not
limited to:

1. Misrepresenting the past, present or potential future earnings
or profits of participants in any work opportunity; or

2. Misrepresenting the marketplace demand for any product or
service for which respondents are offering a work opportunity.

B. Making any earnings-related or profit-related claim which
uses the phrase “up to” or words of similar import or which states any
dollar amount, unless the stated level of earnings or. profits
constitutes the net earnings or profits which can be achieved by an
appreciable number of participants; and further, in any instances
where consumers could not reasonably foresee the major factors or
conditions affecting the ability to achieve the stated level of earnings
or profits, cease and desist from failing to disclose clearly and
prominently the class of consumers who can achieve the stated level.

II.

It is further ordered, That for three (3) years after the last date of
dissemination of any representation covered by this order,
respondents shall maintain and upon request make available to the
Federal Trade Commission for inspection and copying:

A. Specimen copies of all materials disseminated which contain
such representation;

B. All materials that were relied upon as substantiation in
disseminating such representation;

C. The names, addresses and telephone numbers of all work
opportunity participants who paid any money to respondents within
the previous three years; and

D. The names, addresses and telephone numbers of all work
opportunity participants who earned any income or profits from
respondents during the previous three years, and for each such
participant: all written agreements between respondents and each
participant during the previous three years; and the dates and amounts
of all payments paid to each participant for work completed pursuant
to the work opportunity during the previous three years.
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118
It is further ordered:

A. That respondents shall jointly and severally pay to the FTC as
consumer redress the sum of five hundred and thirty-six thousand
dollars ($536,000); provided, however, that this liability will be
suspended, subject to the provisions of subparts B and D below, upon
the payment of twenty-five thousand dollars ($25,000) no later than
fifteen (15) days after the date of service of this order. Such payment
shall be made by cashier’s check or certified check payable to the
Federal Trade Commission and shall be delivered to the Federal
Trade Commission, San Francisco Regional Office, 901 Market
Street, Suite 570, San Francisco, CA.

B. That, in the event of respondents’ default on the $25,000
payment set forth in subpart A above, the amount of five hundred and
thirty-six thousand dollars ($536,000), less the sum of any payments
made pursuaunt to subpart A above, shall become immediately due
and payable without any notice required to be given to the
respondents, and interest computed at the rate prescribed under 28
U.S.C. 1961, as amended, shall immediately begin to accrue on the
unpaid balance.

C. That any funds paid by respondents pursuant to subparts A
and B above shall be paid into a redress fund administered by the
Federal Trade Commission and shall be used to provide direct redress
to those purchasers of respondents’ introductory kits (as described in
the complaint) who have not previously been reimbursed by
respondents for the cost of the kit through a refund or through the
purchase of finished product. If the Federal Trade Commission
determines, in its sole discretion, that the redress to purchasers (as
defined above) is wholly or partially impracticable, any funds not so
used shall be paid to the United States Treasury. Respondents shall
be notified as to how the funds are disbursed, but shall have no right
to contest the manner of distribution chosen by the Commission. No
portion of the payment as herein described shall be deemed a
payment of any fine, penalty, or punitive assessment.

D. That the Commission’s acceptance of this order is expressly
premised upon the financial statements and related documents
previously provided by respondents to the FTC, signed and dated
July 27, 1992. After service upon respondents of an order to show
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cause, the FTC may reopen this proceeding to make a determination
whether there are any material misrepresentations or omissions in
said financial statements and related documents. Respondents shall
be given an opportunity to present evidence on this issue. If, upon
consideration of respondents’ evidence and other information before
it, the FTC determines that there are any material misrepresentations
or omissions in the financial statements and related documents, that
determination shall cause the entire amount of monetary liability of
five hundred and thirty-six thousand dollars ($536,000), less the sum
of any payments made under subpart A above, to become
immediately due and payable to the Federal Trade Commission, and
interest computed at the rate prescribed in 28 U.S.C. 1961, as
amended, shall immediately begin to accrue on the unpaid balance.
Proceedings initiated under part III are in addition to, and not in lieu
of, any other civil or criminal remedies as may be provided by law,
including any proceedings the Federal Trade Commission may
initiate to enforce this order.

IV.

It is further ordered, That the individual respondents shall
promptly notify the Commission of the discontinuance of their
present business or employment and, for a period of five (5) years
after the date of service of this order, shall promptly notify the
Commission of each affiliation with a new business or employment.

V.

It is further ordered, That respondents shall, within sixty (60)
days after service of this order on them, and on the first through the
fifth anniversaries of the effective date of this order, file with the
Commission a report in writing, setting forth in detail the manner and
form in which they have complied with this order.
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IN THE MATTER OF

NEW MEXICO CUSTOM DESIGNS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3485. Comblaint, Mar. 17, 1994--Decision, Mar. 17, 1994

This consent order prohibits, among other things, the New Mexico-based
corporation and its officer, who claimed to sell beaded earrings, from making
any material misrepresentations regarding earnings or profits of participants in
any work opportunity and from making misrepresentations about the
marketplace demand for any product or service for which the respondents are
offering a work opportunity. In addition, the order sets a redress payment,
however, based upon financial statements submitted by the respondents, the
redress payments have been suspended.

Appearances

For the Commission: Gerald E. Wright and Jeffrey Klurfeld.
For the respondents: Garry Harrell, Albuquerque, N.M.

COMPLAINT

The Federal Trade Commission, having reason to believe that
New Mexico Custom Designs, Inc., a corporation, and Anthony L.
Ingram, individually and as an officer of said corporation
(“respondents”), have violated Section 5 of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it would be in the public interest, alleges: '

PARAGRAPH 1. Respondent New Mexico Custom Designs,
Inc. is a New Mexico corporation, with its principal office or place
of business at 8415 Washington Place, N.E., Suite D, Albuquerque,
New Mexico.

Respondent Anthony L. Ingram is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs and controls the acts and practices of the corporate
respondent, including the acts and practices alleged in this complaint.
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His principal office and place of business is the same as that of the
corporate respondent.

PAR. 2. Respondents have disseminated advertising seeking
individuals to assemble craft items and other products at home, and
have offered for sale and sold introductory kits and craft materials-to
individuals who accept their offers to engage in such work.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated, and have caused to be
disseminated advertisements, promotional literature, and agreements
relating to their income opportunities, including but not necessarily
limited to the attached Exhibit A. These materials contain the
following statements:

Urgent! Home assemblers needed! Up to $280 a week! Beaded Earrings!...
Learn to make quality beaded earrings and earn up to $280.10 a week at home!

PAR. 5. Through the use of the statements contained in the
materials referred to in paragraph four, including but not necessarily
limited to the materials attached as Exhibit A, respondents have
represented, directly or by implication, that:

A. The stated dollar amounts constitute the weekly earnings
regularly realized over a substantial period of time by an appreciable
number of independent assemblers of respondents’ products.

B. Respondents are fulfilling a significant marketplace demand
for their products.

PAR. 6. In truth and in fact:

A. Independent assemblers of respondents’ products have not
regularly realized over a substantial period of time the weekly
earnings represented. Only a small percentage of persons who
assembled products for respondents have regularly derived earnings
from their work, and none has achieved over a substantial period of
time the weekly earnings represented.

B. Respondents are not fulfilling a significant marketplace
demand for their products.
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Therefore, the representations set forth in paragraph five were,
and are, false and misleading.

PAR.7. The acts and practices of respondents as alleged in this
complaint, constitute unfair and deceptive acts or practices in or
affecting commerce in violation of Section 5(a)(1) of the Federal
Trade Commission Act.
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EXHIBIT A
QUALITY €OSTUME JEWLERY
WE PAY UP . 0 $280.00 FULL-TIME OR $150.0. . ART-TIME
FOR YOU TO ASSEMBLE EARRINGS IN YOUR HOME
GOOD DAY!. HERE 1S HOW OUR COMPANY WORKS!

Thank you for inquiring about New Mexico Custom

Designs, Inc. It is no wonder in this day and age with the
rising costs of child care, transponation, clothing, meals,
etc. that so many people are choosing to work from their

We offer pant-time and full-time units. Pan-time consis:
of one unit, and full-time consists of two units. You ma
choose at any time which you prefer. Each unit includes
material for approximately 25 pair of earrings,

photocopy of completed earrings, ear wires

homes. Some of the main reasons that our bl

give are: [t enables parents 0 eam money and care for
their children without incutring expenses for child care.
transponation, or clothing suitable for work outside the
home:; it provides income opportunities for senior citizens
and handicapped persons; it helps 1o remove single parents
from welfare rolls and place them in the work force: and it
helps people to earn money and care for sick or elderly
family members. But whatever your reasons are, you
have come to the right place.

WE NEED YOU! .
NO EXPERIENCE IS NECESSARY. If you feel that you
can string beads on 2 needle and thread and then tie a
knot. we think this work is for you. We have people from
all walks of life who are making an income on a par-time
or full-time basis by using basic skills to follow our
guidelines and instructions.

WHO ARE WE AND WHAT DO WE DO?

New Mexico Custom Designs, Inc. is 2 southwestem
based family run company. We produce anc market
various products that are sold and distributed throughout
the United States. Most of our products are made by
homeworkers like yourself.

WHY DO WE USE HOMEWORKERS?

Because it benefits all of us. Since you are an independent
conLracior, you art your own boss! That means you ¢an
work when you want and take off when you want
Nobody tells you when you have 1o work. That means
vacations can be planned around your family and

friends -- not at the company's convenience. You can also
choose the time of day you wish to work. For instance, if
you have a full time job but you are Jooking for extra
income 1o pay off some bills or 10 save for vacation,
school, etc. you can panicipaie on a pari-time basis. This
allows you to do the work in the evening afier the kids
have gone to bed or during your spare time. You help us
because our overhiead is lower and our facilities smaller
than that of a factory outlet It is a win-win situation!

thread, beading needle and beads. If you choose to do
one unit we will send you payment of up to $150.00 and
up © $280.00 for rwo units. It's that easy.

HOW TO GET STARTED RIGHT AWAY!
Some people know immediately that this type of prograr
is right for them while others might not be so sure that
they can assemble these eamings. Therefore, we have pt
together an inuo kit 1o give everyone a chance to see wk
we have to offer before committing 10 anything. This
intro-kit includes instructions, photocopy of completed
products, unit order form, enough materials for five pair
of earrings including ear wires, thread, beading needle
and beads. This kit is complete and will give you a goox
understanding of how to assemble these earrings. The k
must be purchased by every independent

contractor and is yours (o keep. From that point on you
can either purchase materials on your own or from New
Mexico Custom Designs, Inc., whichever you choose.
Have no Fear! You have 15 days t0 review the ingro kit
1f you feel that the work is not for you or you would likt
to send back the kit for a refund, simply retum the kit in
the same condition that you feceived it and we will senc
you a refund minus a handling charge.

Remember you do not have to wait the 15 days 10 stan
you want 10 start right away retum the unit order form ¢
purchase your own materials at a Jocal crafts store and ¢
stanted! The intro kit gets You set up in our program as
independent coNractor as Soon as you receive it

WE WANT YOU TO HAVE THE CREDIT!
NMCD, Inc. takes tremendous pride in the high standa:
of quality of our carrings. People always ask who mak
our earrings, and we believe in giving credit where crec
is due. Therefore, as an option, those of you who make
the earrings 10 company specifications can request that
send you our display cards for you 1o autograph so that
your initials can be displayed along with your quality
work.

PLEASE READ AND FILL OUT THE AGREEMENT (ON REVERSE SIDE) FOR QUICK PROCESSING.
Looking forward to working with you ... &nd maling you a part of our family!

Sincerely,

149
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YES!

fam wnieresied in gemng started right Fway with the assembly of costume jewelry for New Mexico Custom Desigus, Inc. 1
understand that | am an independent conacior with New Mexico Custom Designs, Inc. and | am not obligazed o produce unius
unless | want 1o. | also undersiand that | can work full-ume or part-time, whichever | choose. If | want 10 o one unit pant-time then,
will be paid up 10 $150: 1 will be pasd up 10 $280 full-ume far two uruts, provided that | follow company gwdelines and qualiry
control. The enclosed $29.95 is for my purchase of the IntroKit which includes matenials for five sets of carings, car wires, thread.
beading needle, beads, pholocopy. insoucons, and unit order form so that | can purchase unit materials for the jewelry. All unu
matenals will be paid foc by me up front and reimbursed in the unit price provided the units pass inspection; breakdown as follows:

One Unit (28 pair) Part-Time Two Uits (50 pair) Full-Time
Conoactiabor. .. .................. $130.00 Contactlabor. . .. ..... e e $240.00
Reimbursement for MaterisiFee. . . ... .. ... . . Reimbursement for MacrialFee. . ... ... .. .. _s_:%q

Tow paymentoyow ... ... ... $150.00 To paymentlo Yo « o v v e v en e v o

DETAILS FOR A BETTER UNDERSTANDING. If you purchase your own malerials then they must be exactly like those in yow
ingo kit We will not accepr different shape beads or colors than those sent 1o you in the ingo IdL If you have any questions, please

call us before you by anything.

No into kit refunds are given once you participate in the program as an independ ar if the intro kit has been used or
damaged. If you return the inoo It 1o us within 15 days for s refund, a handling charge of $8.95 will be subtracied from the cost of
the intro kit for 3 refund of $21.00,

You have 60 days 1 relum your units. Any units returned afier sixty days from the date of purchase or your last payment will nax be
accepted. This 1s due 1o style changes that may occur.

Please understand that we ase in the business of selling good quality products on a wholesale and retsil level, therefore we must set
cermin guidelines for quality control. If the unit does not mect the standards outlined in the instructions, we will not pay for the mnit.
As 2 result. we must reserve Lhe right o refuse work that we feel is inferior 1o our standards. Our guidelines are not unrealistic, jost
pracocal. New Mexico Custom Designs, Inc. does not guaraniee of represent that it can sell any or all costume jewelry, (however
Lus does not affect your payment). It is also undersiood that [ do not have 1o sell the earrings for New Mexico Custom Desigus. Inc.!
Only produce them! Any tax records of earnings, including income taxes, social security benefits, and unemployment insurance is my
own responsibility. Temination of this offer may be effecied by either party with s 30-day writien notice. Yoid where prohibited by
W,

Compare us with the others. Are the weekly that some companies advertise ly high? If so the work is probably
difficult and requires a Jot of time. NMCD, Inc. supplies easy o follow instructions and gui&lines. Full-time should not require over
forty hours a week. Some companies give refunds, bowever their Lime limit of 7 days is so short that by the time you receive the
information and review it. you have exceeded the limit and therefore you can not get a refund, NMCD, Inc. offers a full 15 day

refund policy. Does the company have a cusiomer service humber where you can reach if youhave a q n? NMCD,
Inc.’s number is 505-821-2245. Il is always important 1o read and undersand the literanure of any company before sending any.

money. We are not responsible for Jost or misdirecied mail.

MY GOALISTO: REASONS TO PARTICIPATE!
1. make a good income at my convenience. 1. We pay up 1o $280 full-time for you to work at your home
2. not have 10 sell or adveruse the producy, unless 1 chocse (. as an individual contractor. .
3. review the program for 15 days before deciding 2. You 6o not have w advertise or sell any products if yoa
participaie, or receive $21.00 back by reazming the review kit choose ot to (just assemble). .
4. get started right away! 3. Limited 15 day moncy -back guarantee ~ which gives you
. . L . time 10 make a decision. X
Does noi include shipping and handling. 4. Be your own boss and work when you wanj or vacation
when you want.
SIGNATURE Date
TO GET STARTED RIGHT AWAY

Please return this signed and compleled Agreement Form to:
New Mexico Custom Designs. Inc. » intro-Kst + PO Box 27417 » Albuquerque, NM 87125

(505) 821-2245

PLEASE PRINT
Name Social Security Number
Address
City State Zip
Phone ()
Check Payment Method: O Money Order for $29.95 Geuaﬂou started jnvmdialtlz! X

[ Personal of Business Check (allow 15 business days for clearing)

' O Special Handling, sdd an additional $2.00
AMOUNTENCLOSED __________ Please Fill In Amount Of Payment
DARNING Copywngh 1991, any reproduction of this suicrial in whole of ip part withot permissicn from New Mexico Cusiam Design, Inc. is prohibiied by law

OFFICIAL USE ONLY, PLEASE DO NOT WRITE IN THIS SPACE
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and no comments having been filed
thereafter by interested parties pursuant to Section 2.34 of its Rules,
now in further conformity with the procedure prescribed in Section
2.34 of its Rules, the Commission hereby makes the following
jurisdictional findings and enters the following order:

1. Respondent New Mexico Custom Designs, Inc., is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of New Mexico, with its principal
office and place of business located at 8415 Washington Place, N.E.,
Suite D, Albuquerque, New Mexico.

Respondent Anthony L. Ingram is an officer of said corporation.
He formulates, directs and controls the policies, acts and practices of
said corporation and his address is the same as that of the
corporation. v

2. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as “‘commerce” is defined in the
Federal Trade Commission Act.
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3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
For purposes of this order, the following definitions shall apply:

“Work Opportunity” means any offer to a person to earn income
by producing goods or providing services, where (1) the offeree must
pay to the offeror, or a person identified by the offeror, any amount
of money, whether in the form of a registration, application or other
fee, a payment for initial inventory or supplies, or in any other form,
as a condition of participating; and (2) the offeror represents that the
offeree will or could be compensated in any manner by the offeror or
by a person identified by the offeror.

“Participant” means any person who pays the offeror of a work
opportunity, or a person identified by such offeror, any amount of
money, whether in the form of a registration, application or other fee,
a payment for initial inventory or supplies, or in any other form, as
a condition of participating in a work opportunity.

“Net Earnings or Profits” means the compensation paid to a
participant in a work opportunity, less the costs to a participant of
materials, supplies and shipping.

It is ordered, That respondents New Mexico Custom Designs,
Inc., a corporation, its successors and assigns, and its officers, and
Anthony L. Ingram, individually and as an officer of New Mexico
Custom Designs, Inc., a corporation, and respondents, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
marketing, advertising, promotion, offering, or sale of any work
opportunity, in or affecting commerce, as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from:

A. Making any material misrepresentation, including but not
limited to:
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1. Misrepresenting the past, present or potential future earnings
or profits of participants in any work opportunity; or

2. Misrepresenting the marketplace demand for any product or
service for which respondents are offering a work opportunity.

B. Making any earnings-related or profit-related claim which
uses the phrase “up to” or words of similar import or which states any
dollar amount, unless the stated level of earnings or profits
constitutes the net earnings or profits which can be achieved by an
appreciable number of participants; and further, in any instances
where consumers could not reasonably foresee the major factors or
conditions affecting the ability to achieve the stated level of earnings
or profits, cease and desist from failing to disclose clearly and
prominently the class of consumers who can achieve the stated level.

II.

It is further ordered, That for three (3) years after the last date of
dissemination of any representation covered by this order,
respondents, or their successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. Specimen copies of all materials disseminated which contain
such representation;

B. All materials that were relied upon as substantiation in
disseminating such representation;

C. The names, addresses and telephone numbers of all work
opportunity participants who paid any money to respondents within
the previous three years; and

D. The names, addresses and telephone numbers of all work
opportunity participants who earned any income or profits from
respondents during the previous three years, and for each such
participant: all written agreements between respondents and each
participant during the previous three years; and the dates and amounts
of all payments paid to each participant for work completed pursuant
to the work opportunity during the previous three years.



154 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 117FT.C.

II1.
It is further ordered:

A. That respondent Anthony L. Ingram shall pay to the FTC as
consumer redress the sum of one million two hundred thousand
dollars ($1,200,000); provided however, that this liability will be
suspended, subject to the provisions of subpart B below. |

B. That the Commission’s acceptance of this order is expressly
premised upon the representations regarding the financial condition
of the respective respondents made to the FTC in: a “Financial
Statement of Debtor” executed by Anthony L. Ingram on October 20,
1992; a “Financial Statement of Corporate Defendant” relating to
New Mexico Custom Designs, Inc. executed by Anthony L. Ingram,
as president, on October 20, 1992; the federal income tax returns of
New Mexico Custom Designs, Inc., for 1989, 1990 and 1991; the
federal income tax returns of Anthony L. Ingram for 1990 and 1991;
accounting statements for 1990, 1991 and 1992, referred to in, and
enclosed with, a letter from Gary Harrell, Esq., to the Federal Trade
Commission, dated 22 March 1993; and a letter from Gary Harrell,
Esq., to the Federal Trade Commission, dated 3 May 1993. After
service upon respondents of an order to show cause, the FTC may
reopen this proceeding to make a determination whether there are any
material misrepresentations or omissions in said representations
regarding the financial condition of the respective respondents.
Respondents shall be given an opportunity to present evidence on this
issue. If, upon consideration of respondents’ evidence and other
information before it, the FTC determines that there are any material
misrepresentations or omissions in the financial statements and
related documents, that determination shall cause the entire amount
of monetary liability of one million two hundred thousand dollars
($1,200,000) to become immediately due and payable to the Federal
Trade Commission, and interest computed at the rate prescribed in 28
U.S.C. 1961, as amended, shall immediately begin to accrue on the
unpaid balance. Proceedings initiated under part III are in addition
to, and not in lieu of, any other civil or criminal remedies as may be
provided by law, including any proceedings the Federal Trade
Commission may initiate to enforce this order.
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Iv.

It is further ordered, That the corporate respondent shall notify
the Commission at least thirty (30) days prior to any dissolution,
assignment, or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in the corporation that may affect compliance obligations
arising out of the order.

V.

it is further ordered, That the individual respondent shall
promptly notify the Commission of the discontinuance of his present
business or employment and, for a period of five (5) years after the
date of service of this order, shall promptly notify the Commission of
each affiliation with a new business or employment.

VL.

It is further ordered, That respondents shall, within sixty (60)
days after service of this order on them, and on the first through the
fifth anniversaries of the effective date of this order, file with the
Commission a report in writing, setting forth in detail the manner and
form in which it has complied with this order.
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IN THE MATTER OF

MR. COFFEE, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3486. Complaint, Mar. 25, 1994--Decision, Mar. 25, 1994

This consent order prohibits, among other things, an Ohio corporation, that
manufactures coffee makers, filters and other products, from making false or
unsubstantiated environmental claims for any paper product or package it
markets.

Appearances

For the Commission: Kevin M. Bank and Michael Dershowitz.
For the respondent: Martin R. Gold, Gold, Farrell & Marks,
New York, N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that Mr.
Coffee, Inc., a corporation (“respondent”), has violated the provisions
of the Federal Trade Commission Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, alleges:

PARAGRAPH 1. Respondent, Mr. Coffee, Inc., is a Delaware
corporation with its office and principal place of business located at
24700 Miles Road, Bedford Heights, Ohio.

PAR. 2. Respondent has advertised, offered for sale, sold, and
distributed coffee-making appliances and coffee filter products to the
public, under the trade name “Mr. Coffee” (hereinafter ‘“Mr.
Coffee”).

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements, including product labeling, and other
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promotional materials for its “Mr. Coffee” filters, including but not
necessarily limited to the attached Exhibits A through D.

The aforesaid product labeling (Exhibit A) included the following
statement on the front of the package:

Chlorine-free process

The aforesaid product labeling (Exhibit A) also included the
following statements on the top of the package:

Here's Why Mr. Coffee Filters Are Better For
Coffee Lovers and Nature Lovers
" No Chlorine: The exclusive paper is cleaned and whitened without using
chlorine bleach, which has been found to create undesirable byproducts....

A subsequent version of the aforesaid product labeling (Exhibit
B).includes the following statement on the top of the package:

Here’s Why Mr. Coffee Filters Are Better For
Coffee Lovers and Nature Lovers
Chlorine Byproducts: This exclusive paper is cleaned and whitened using a
new process that has virtually eliminated environmentally harmful byproducts
created by traditional chlorine bleaching....

The aforesaid print advertisement (Exhibit C) included the
following statements:

NEW CHLORINE-FREE FILTERS.

Mr. Coffee’s new filters are not only good for your coffee, but for the
environment too. The special manufacturing process whitens without elemental
chlorine and provides a stiffer, stronger filter ... New chlorine-free filters from Mr.
Coffee.

PAR. 5. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A and
C, respondent has represented, directly or by implication, that:

A. “Mr. Coffee” filters are manufactured without the use of
chlorine to clean and whiten them.
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B. Because “Mr. Coffee” paper filters are made without using
chlorine, no undesirable byproducts associated with chlorine
bleaching are released to the environment during the manufacturing
process.

PAR. 6. In truth and in fact, at the time these advertisements
were disseminated, “Mr. Coffee” filters were bleached using a new
chlorine dioxide bleaching process. Some elemental chlorine was
still present, and the process continued to generate environmentally
harmful byproducts associated with chlorine bleaching. Although
fewer environmentally harmful byproducts were released than
previously, they were not eliminated in the sludge byproduct of the
manufacturing process. Therefore, the representations set forth in
paragraph five were, and are, false and misleading.

PAR. 7. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisement attached as Exhibit B,
respondent has represented, directly or by implication, that because
“Mr. Coffee” filters are cleaned and whitened using a new process
not involving traditional chlorine bleaching, environmentally harmful
byproducts from the cleaning and whitening process have been
virtually eliminated, that is, reduced to an insignificant level.

PAR. 8. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisement attached as Exhibit B,
respondent has represented, directly or by implication, that at the
time it made the representation set forth in paragraph seven,
respondent possessed and relied upon a reasonable basis for such
representation.

PAR. 9. In truth and in fact, at the time respondent made the
representation set forth in paragraph seven, respondent did not
possess and rely upon a reasonable basis that substantiated such
representation. Therefore, the representation set forth in paragraph
eight was, and is, false and misleading.

PAR. 10. The aforesaid product labeling (Exhibit D) included the
following statements on both sides of the package:

RECYCLABLE
RECYCLED PAPER
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PAR. 11. Through the use of the statements contained in the
advertisements referred to in paragraph ten, including but not limited
to the advertisement attached as Exhibit D, respondent has
represented, directly or by implication, that both the paperboard
package and “Mr. Coffee” paper filters are made from recycled
paper.

PAR. 12. In truth and in fact, “Mr. Coffee” paper filters are not
made from recycled paper. Therefore, the representation set forth in
paragraph eleven was, and is, false and misleading.

PAR. 13. Through the use of the statements contained in the
advertisements referred to in paragraph ten, including but not
necessarily limited to the advertisement attached as Exhibit D,
respondent has represented, directly or by implication, that the “Mr.
Coffee” paperboard package is recyclable.

PAR. 14. In truth and in fact, while the “Mr. Coffee” paperboard
package is capable of being recycled, the vast majority of consumers
cannot recycle the package because there are only a few collection
facilities nationwide that accept that type of paperboard package for
recycling. Therefore, the representation set forth in paragraph
thirteen was, and is, false and misleading.

PAR. 15. Through the use of the “recyclable” statements
contained in the advertisements referred to in paragraph ten,
including but not necessarily limited to the advertisements attached
as Exhibit D, respondent has represented, directly or by implication,
that at the time it made the representation set forth in paragraph
thirteen, respondent possessed and relied upon a reasonab]e basis that
substantiated such representation.

PAR. 16. In truth and in fact, at the time respondent made the
representation set forth in paragraph thirteen, respondent did not
possess and rely upon a reasonable basis that substantiated such
representation. Therefore, the representation set forth in paragraph
fifteen was, and is, false and misleading.

PAR. 17. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

Commissioner Owen not participating.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the above
caption, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comment filed thereafter by interested persons pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Mr. Coffee, Inc. ("Mr. Coffee") is a Delaware
corporation with its office and principal place of business located at
24700 Miles Road, Bedford Heights, Ohio.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding
is in the public interest.
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ORDER
I

A. It is ordered, That respondent Mr. Coffee, Inc., a corporation,
its successors and assigns, and its officers, representatives, agents,
and employees, directly or through any corporation, subsidiary,
division, or other device, in connection with the advertising, labeling,
promotion, offering for sale, sale, or distribution of any paper product
or package in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from
misrepresenting, in any manner, directly or by implication, the extent
to which:

(1) Chlorine is used in the manufacture of any such product or
package;

(2) Harmful byproducts result from the manufacture of any such
product or package;

(3) Any such product or package is made from recycled materials;

(4) (1) Any such product or package is capable of being recycled;
or (ii) The extent to which recycling collection programs for any such
‘product or package are available.

B. Provided, however, respondent will not be in violation of part
I(A)(4)(ii) of this order, in connection with the advertising, labeling,
offering for sale, sale, or distribution of any non-corrugated
paperboard or cardboard product or package, if it truthfully represents
that any such product or package is recyclable, provided that the
labeling of such product or package and any advertising referring to
the recyclability of such product or package discloses clearly,
prominently, and in close proximity to such representation:

(a) That such product or package is recyclable in the few
communities with recycling collection programs for non-corrugated
paperboard or cardboard; or

(b) The approximate number of U.S. communities with recycling
collection programs for such product or package; or

(c) The approximate percentage of the U.S. population or of U.S.
communities to which recycling collection programs for such product
or package are available.
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For purposes of this order, a disclosure elsewhere on the product
package shall be deemed to be “in close proximity” to such
representation if there is a clear and conspicuous cross reference to
the disclosure. The use of an asterisk or other symbol shall not
constitute a clear and conspicuous cross-reference. A cross-reference
shall be deemed clear and conspicuous if it is of sufficient
prominence to be readily noticeable and readable by the prospective
purchaser when examining the part of the package on which the
representation appears.

II.

It is further ordered, That respondent Mr. Coffee, Inc., a
corporation, its successors and assigns, and its officers,
representatives, agents, and employees, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, labeling, promotion, offering for sale, sale, or
distribution of any product packaging or paper product in or affecting
commerce, as “commerce” is defined in. the Federal Trade
Commission Act, do forthwith cease and desist from representing, in
any manner, directly or by implication, that any such product
packaging or paper product offers any environmental benefit, unless
at the time of making such representation, respondent possesses and
relies upon competent and reliable evidence, which when appropriate
must be competent and reliable scientific evidence, that substantiates
such representation. For purposes of this order, competent and
reliable scientific evidence shall mean tests, analyses, research,
studies, or other evidence based on the expertise of professionals in
the relevant area, that has been conducted and evaluated in an
objective manner by persons qualified to do so, using procedures
generally accepted in the profession to yield accurate and reliable
results.

1.

It is further ordered, That respondent may continue to deplete its
existing inventory of “Mr. Coffee” filter product packaging in the
normal course of business without violating this order until August
31, 1993.
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IV.

It is further ordered, That for five years after the last date of
dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations, or other
evidence in respondent's possession or control that contradict,
qualify, or call into question such representation, or the basis relied
upon for such representation, inciuding complaints from consumers.

V.

It is further ordered, That respondent shall distribute a copy of
this order to each of its officers and supervising employees engaged
in the preparation and placement of advertisements, promotional
materials, product labels or other such sales materials covered by this
order.

VL

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
corporation such as a dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may affect
compliance obligations under this order.

VIL

It is further ordered, That respondent shall, within sixty (60) days
after service of this order upon it, and at such other times as the
Commission may require, file with the Commission’s report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

Commissioner Owen not participating.
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IN THE MATTER OF

MACE SECURITY INTERNATIONAL, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3487. Complaint, Mar. 25, 1994--Decision, Mar. 25, 1994

This consent order requires, among other things, the Vermont-based marketers to
have competent and reliable evidence to support any claims about the efficacy
or performance of any chemical self-protection product they sell and to include
cautionary disclosures, in their advertisement and with their product, about the
limitations of the product on armed, enraged, drugged, or intoxicated
assailants. The order also requires the respondents to substantiate any future
claims they make about any attribute of any chemical self-protection product
they sell, and to send a notice of the settlement to distributors and consumers.

Appearances

For the Commission: Alice Au and Michael J. Bloom.
For the respondents: Mark R. Butterfield, Rutland, VT.

COMPLAINT

The Federal Trade Commission, having reason to believe that
MACE Security International, Inc., a corporation, Personal Security,
Inc., a corporation, and Jon E. Goodrich, Robert P. Gould, and James
Kardas, individually and as officers and directors of said
corporations, (“respondents”), have violated the provisions of the
Federal Trade Commission Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, alleges:

PARAGRAPH 1. Respondent MACE Security International, Inc.
is a Delaware corporation, with its principal office or place of
business at 160 Benmont Avenue, Bennington, Vermont. Respondent
was formerly doing business as Mark Sport, Inc.

Respondent Personal Security, Inc. is a Vermont corporation,
with its principal office or place of business at 160 Benmont Avenue,
Bennington, Vermont. -
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Respondent Jon E. Goodrich is an officer and director of MACE
Security International, Inc. and Personal Security, Inc. Individually
or in concert with others, he formulates, directs, and controls the acts
and practices of MACE Security International, Inc. and Personal
Security, Inc., including the acts and practices alleged in this
complaint. His principal office or place of business is the same as
that of the corporate respondents.

Respondent Robert P. Gould is an officer and director of MACE
Security International, Inc. and Personal Security, Inc. Individually
or in concert with others, he formulates, directs, and controls the acts
and practices of MACE Security International, Inc. and Personal
Security, Inc., including the acts and practices alleged in this
complaint. He has an office at and his principal place of business is
at the same address as that of the corporate respondents.

Respondent James Kardas is an officer and director of Personal
Security, Inc. Individually or in concert with others, he formulates,
directs, and controls the acts and practices of Personal Security, Inc.,
including the acts and practices alleged in this complaint. His
principal office or place of business is the same as that of the
corporate respondent. ‘

PAR. 2. Respondents MACE Security International, Inc., Jon E.
Goodrich, and Robert P. Gould have manufactured, advertised,
labeled, offered for sale, sold, and distributed MK-VI MACE brand
self-defense spray and MK-X MACE brand self-defense spray
(hereinafter, both referred to as “MACE”), tear gas formulations that
are sold in spray canister form. Respondents Personal Security, Inc.
and James Kardas have advertised, offered for sale, sold, and
distributed MACE. MACE contains the chemical irritant 1%
phenylchloromethylketone (CN) and is intended to be a self-
protection product that adversely affects the eyes, respiratory system,
and skin of an assailant.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated or have caused to be
disseminated advertisements for MACE, including but not
necessarily limited to the attached Exhibits A through F. These
advertisements contain the following statements and depictions:
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A. "Aim ... Spray ... Walk Away!” [this language is accompanied by three
drawings that show a woman successfully using MACE to ward off an attacker and
walking away from the scene of attack] (Exhibits A and C) [ellipses in original]

B. "Mace wears off in about 20 minutes without causing permanent harm ...
TIME TO PUT YOU WELL OUT OF HARM’S WAY." (Exhibits A and C)
[ellipsis and emphasis in original]

C. “‘For over twenty years America’s police and consumers have depended
upon genuine Mace for protection against physical attack. During that time Mace
has proven to be the safest, most effective and humane self-protection ever
developed. If you’re concerned about your safety, I urge you to carry Mace, too.’
Patrolman Greg Connor.” (Exhibit B) .

D. “POLICE-PROVEN MACE® ... just in case.” (this language is
accompanied by three drawings that show a woman successfully using MACE to
ward off an attacker and walking away from the scene of attack] (Exhibit C)
[ellipsis and emphasis in original]

E. “NEW YORK ... DALLAS ... PHILADELPHIA ... Today over 4,000 police
departments across America depend upon the proven Mace formula for protection
against assault. So do men and women all across America -- professionals, joggers,
college students, housewives, working women, seniors, delivery people -- anyone
concerned with personal safety. SHOULDN’T YOU?” (Exhibit D) [ellipses and
emphasis in original]

F. "Accuracy Is Not Essential. JUST AIM ... SPRAY... WALK AWAY!
Unique finger-grip design allows you to draw, aim and spray in one easy motion.
Any contact within upper torso can be effective. Carry Mace wherever you go."
[this language is accompanied by a drawing of human figure with the upper torso
target area emphasized with a circle] JUST HIT THE CIRCLE! (Exhibits B and
D) [ellipses and emphasis in original]

G. “Mace is a CN-based tear gas developed in the 1960's as a humane means
of self-protection for the law enforcement community. For over twenty years it has
been the policeman’s first line of defense against assault.” (Exhibit E)

H. “Since it’s [sic] introduction over twenty years ago Mace has proven to be
the safest, most effective and humane self-protection ever developed. That’s why
4 of 5 police across America today carry Original Mace. Shouldn’t you?” (Exhibit
E)

I. “Any contact with the upper torso can be effective. Just one squirt can
instantly stop an assailant and keep him incapacitated for up to 20 minutes.”
(Exhibit E)

J. “The police-proven Mace formulation can instantly stop an assailant ... UP
TO 12 FEET AWAY ... and keep him incapacitated for up to 20 minutes.”
(Exhibit F) [ellipses in original]

PAR. 5. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A through F, respondents have represented, directly or by
implication, that:
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A. One spray of MACE will stop an assailant;

B. Any contact with the upper torso by a spray of MACE will
stop an assailant; and

C. Use of MACE will instantly stop an assailant.

PAR. 6. In truth and in fact:

A. One spray of MACE does not stop an assailant;

B. Any contact with the upper torso by a spray of MACE does
not stop an assailant; and

C. Use of MACE will not instantly stop an assailant.

Therefore, the representations set forth in paragraph five were, and
are, false and misleading.

PAR. 7. Inits advertising and sale of MACE, respondents have
represented that MACE provides effective protection against physical
attack. Respondents have failed to disclose adequately that 1) it may
take several seconds for the effects of MACE to begin, and 2) MACE
may not be effective on many assailants including those who are
armed, enraged, drugged, intoxicated, or otherwise desensitized.
These facts, would be material to consumers in their purchase or use
decisions regarding the product. The failure to disclose adequately
these facts, in light of the representation made, was, and is, a
deceptive practice.

PAR. 8. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four
including but not necessarily limited to the advertisements attached
as Exhibits A through F, respondents have represented, directly or by
implication, that:

A. MACE will keep an assailant incapacitated for up to or about
20 minutes;

B. The effectiveness of MACE for civilian self-protection has
been proven in use by police forces;

C. Four out of five police officers in the United States carry
MACE; and

D. Over 4000 police departments in the United States use MACE
for protection against assault.
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PAR. 9. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four includ-
ing but not necessarily limited to the advertisements attached as
Exhibits A through F, respondents have represented, directly or by
implication, that at the time they made the representations set forth
in paragraphs five and eight respondents possessed and relied upon
a reasonable basis that substantiated such representations.

PAR. 10. In truth and in fact, at the time respondents made the
representations set forth in paragraphs five and eight respondents did
not possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representations set forth in paragraph
nine were, and are, false and misleading.

PAR. 11. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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EXHIBIT A
ORIGINAL
L > I
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...just in case

CAUTION: STRONG IRRITANT
CONTENTS UNDER PRESSURE
See additional cautions on back of card

Mace & designed 1o it your hand
for quick and acosrae firing.:

Aace wears off n about 20 menuges

WITIOUR C3UNNg Penmanent harm...
TIME TO PUT YOU

WELL OUT-OF HARMS WAY,
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EXHIBIT B

ORIGINAL

=ENa

Mace* Can Protect You.
And Those You Love.

For over twenty years America’s police and

have depended upon genui
Macefor protection against physical attack.
During that time Mace has proven to be the
safest, most effective and humane self-protection
ever developed If you're concerned about your
safety, | urge you to carry Mace too.

Patrolman Greg Connor

Carry Mace®...Just in Case.

+ Each unit fires about 20, one- = Bunt-m bext ciip & key chain,
haif second bursss. « Easy{0{oliow NSITUCons

* Effective range up 1o |12 feet. ncluded.

+ Every unit “testdfired” before  « 30 Day Money-Back
Shippne. Guarantee.

CAUTION: STRONG IRRITANT . ,

CONTENTS UNDER PRESSURE . ~
Active ingredient, approximately 1% Phenylchloromethylketone (CN)
in a non-toxic, non-flammable vehicie.
STRONG IRRITANT affecting eyes, respiratory areas and skin. in
case of exposure, rinse eyes with water, and consult a physician.
Wash skin with soap and water and expose 1o fresh air. If irtitation
persists, consult a physician. Use no creams, salves or oils. Shield
face when firing into strong wind. CONTENTS UNDER PRESSURE.
Do not puncture, incinerate or store at temperature above 120°F.
KEEP OUT OF REACH OF CHILDREN. Not 10 be sold to minors or
where prohibited by law. Use care with intoxicated, drugged,
demented, enraged or other persons having reduced sensitivity to
pain. Refer to instructions for ac“".unal information. Manutactured by
MSI, 160 Benmont Avenue, Bennington, VT 05201. Made in U.S.A.

Accuracy Is Not Essential
JUST AIM_SPRAY.
WALK AWAY/ . MK-X MACE
Unique fingergrip design allows you to
draw, aim and spray in one easy motion,
Any contact with upper torso can be
effeclive Carry Mace wherever youga JUST HIT THE
CIRCLE! .
[V |

dMSI R

- mace N
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..justin case. |

CAUTION: STRONG IRRITANT
CONTENTS UNDER PRESSURE
See additional cautions on back of card
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\ Mace wears otfin sbout 20 minutes
without Causing permanent harm...

i1
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e TIME TO PUT YOU
W A
- el WELL OLUT OF HARM'S WAY.
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EXHIBIT D

Carry Mace® ...Just in Case.
o Each unit fires about 20, one: « Buili-in beli clip & kev chain.

half second bursts. « Easv-1o-follow instructions
o Effective range up 1o 12 feet. included
o Every unit “tesi-fired” before © 30 Day Money-Back
shipping Guaraniee.

CAUTION: STRONG IRRITANT

CONTENTS UNDER PRESSURE
Active ingredient, approximately 1% Phenylchioromethylketone (CN)
in a non-toxic, non-flammable vehicle.
STRONG.IRRITANT aftecting eyes, respiratory areas and skin. In
case of exposure, rinse eyes with water, and consult a physician.
Wash skin with soap and water and expose to fresh air. It irritation
persists, consult a physician. Use no creams, saives or oils. Shield face
when firing into strong wind. CONTENTS UNDER PRESSURE. Do
not puncture, incinerate or store at temperature above 120° F. KEEP
QUT OF REACH OF CHILDREN. Not to be sold to minors or where
prohibited by law. Use care with intoxicated, drugged, demented,
enraged or other persons having reduced sensitivity to pain. Refer to
instructions for additional information. Manufactured by Mark-Sport,
Inc.. 160 Benmont Avenue, Bennington, VT 05201. Made in U.S.A.

Accuracy Is Not Essential.
JUST AIM..SPRAY...
WALK AWAY!
Unique finger-grip design allows vou to
draw, aim and spray in one easy motion.
Any contaqt within upper 10r30 can be
effective Carry Mace wherever vou gu. JUST HT THE
CIRCLE / 0"%22188"80109

N wgnt 24 graem

MK-VI MACE

T

117ET.C.
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EXHIBITE

Personal-Security

I LIKE IKEE.A VER
LEAVE ITTO B :
THE BEACH BOYS.

Remamber those days? A time when we paver locksd gur doors...wben
schools ware safe...and {t was s9%e to walk down the stroet day or nlght.

Umes chang be found oo
T ot e ed. Today, children's pictures can
milk carto: . becoming &
o 08, ::uv;lreevurywhare.mdyvurahmo{ 4
victim are g:guer than ever.
g of ¥ To ‘K’o‘ep You
A Catalog of Valuabls Products
And Your Family Safe. o you
‘amlly That e 5
and your fe safe, is our w::ilu:mm T vt
il k”}:‘;::\ are - 8¢ home, at work, anywhaere -
Whereve
o test new
PN';“G-; mp!r: experts, research ncwhle::nolag u‘:bg nen of
e e o decis best
*ll bring them into yor 2 ihe pades of
products. Then we' o o e
. Bo that you can .
mﬁmgumyow{m with security sad, peace
way

why not rel our new whep you spot something
B0 why lax with catalog? And when t

PR IEEN

iy

i f the rest,
Proe 223, We'll take care o
3 tiine: 1-800-448-8. e o
pooetind 1:‘:11“!7::!11 to your door. It couldn't be any sas
including .

Cardially

Jim Kardas

al
like to become a Person:
rhaps you would >
wl! oo Nrb;a::oir:w who have are now maxing money ;O’l}um
rzﬂdi‘mw om;n We also offer a fund ralsing program

our produ X

antzat; Toll Pree
learn more, piease call
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f:?og::;-szzga ang ask for Dave McMullen. Thank y

Original Mac s Shoots A Powertyl
- "STREA M-OF-PROTECT/ON”

Up 70 12 Feer

Helos You Avpis Core,
Aith An darzssor!

ou need, fust complete and rewirn our coovenient order form. Or better yet,
¥ 2

'Every Woman

"
~JustIn Case,
Mary Siernecher
Hew tork NY
Mary Sternecker Anous about tace ghe used it tp
repelan attacker in o Subuay tunnel Thags 1y
Z i

America's Most Humane Protection.
Maceis 2 (N-baseq tear gas developed in the
19605 a5 3 humane means of self-protection for
the law enforcement community, For gver twenty
Years it has been the policeman’s firy line of
defense against asszult

Todzy Maceis Qrried by women g across
America. Warkmg Wwomen, senjors, housewives,
foggers, cyclists, college students and many
others. Women with 7 concern for persona|
safety.

Mace Is Proven Safe.
According to Gerald s, Arenberg, Executive
Directar of the Nationa) Association of Chiefs of

itis non-lethal" s flon-toxic formula cayses
profuse tearing and 3 Painful burning sensatjon,
And yet, in over 20 Years of on-street yse by
police and civiljans 2like, Mace has peyer caused
4 single substantiateq Qse of permanen; injury.
1ts the safest, mog effective and humane
protection availapje.

Accuracy Is Not Essentia)t
Unique finger-grip design allows Youlodraw aim

and spray ip One easy motion. Any contact with

temperature A Patented !hp-wp dispenser i
Prevents accidenya) discharge Each uniy fires

There's Only ONE Mace:

$n¢e s niroauciion over twenty
YR 2G0 Mace ras proven 1o oe
i s2fest mos eftecive ang
Tumdne SU’-DYOIECICOf’ ever
CNECOCC 1m0k why 4 gf 5
PolCe acress America foday \*
ey Qegmgi Mace

Shouign ¢ you?
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Should Carry Mace’

N 2 oAt parng X7 QF N 2 3aNge nes
FOr MOLE OCLIVOM. MACE CaN QVE YO TN peace Of mng
about 20 one-half second bursts. Effective range
up 10 12 feet! Measures only 4" high. Compact size
fits neatly into pocket, purse, glove compartment
or nightstand One-year warranty. Instructions
included

Who Should Carry Mace?

Anyone who 1s concerned with personal safety-
working woman, housew1ves. runners, cyclists.
nurses, senior cilizens, delivery people and
others. including men. who buy not just for seif-
protection. but as g:f.s for others. In fact, many
peopie have d:scovere¢ Mace o be 2 thoughtfui
gift for a spouse. pirifnenc. parents. a
chiidren or coliege-bounc caugnter

How Much Mace Should You Buy?
Depending upon: vour iife
asingie Mazew
desire Hewey
VO €ONS

tvie vou mav find 1ha

T SAVE SN0

HOw OREn Nve YOU 167 WOt Ure 3nd) fe UNneaty waaung (0 your cr? O foung youne?
on one o Inote pxCN-Gan ngru?

PASAVESs 20"
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‘Mace has alwoys been the foremast leader for self-protection”
Jaseph Spott
Colhuirman
Amencin Rape Prevention
Assoculion

‘Mace u udeal protecnion because it is non-lethal”

’ Geralé $ Arenbesg,
Executive Director
Nauona; Assocuation of
Chiefs of Police

“e recommend Maze to all our members”
Thesine Baraes
Concemez Nurses Association

Buy A Case of Mace “Factory-Direct
.And Save...Get A FREE Gift! .

Originai
Mark X Mace




MACE SECURITY INTERNATIONAL, INC,, ET AL.

168 Complaint

EXHIBIT F

The World Today Can Be An Jncer

Would You, Or Someone You Love,
Feel Safer Carrying Mace®?

179

According to crime experts, one in three
women will be & victim of physical attack
during her lifetime When you read statistics
like this, do you ever think ‘It could never
happen to me or someone | love” Many
people da. But the truth Ls, it can happen,
and It does.

Especially today, because the world we
live in is an uncertain place that holds many
risks. Parking garages, dark streets and
parking lots near your home or work can be

fortable at night And ling 10 new
places requires caution and vigilance That's
why you, or those you love, should carry
Mace. It provides real protection against
the unexpected. And peace of mind.

Helps You Avoid Contact
With An Aggressor!

The police-proven Mace formulation can
instantly stop an assailant. UP TO /2 FEET
AWAYand keep him incapacitated for up
10 20 minutes And since Mace doesnt cause
permanent infury, you won1 be afraid to
use it if that time ever comes.

For more on Macs, please see pope 2.

E
- 3
w O
f:0%
g
o5y
I5%%
g

Current Resident Or

PersonalsSecurity

Non-toxic formulation is safe to use Causes
profuse tearing and painful burning sensation.
Not affected by temperature. Patented flip-top

P prevents accidental ge. Each
unit fires about 20 one-hall second bursts.
Features bullt-In belt clip and key chain.
Instructions inciuded One-year limited
warranty.

Buy Several For Yourself & Others
SAVEUP T0 33%!
(Also Makes A Thoughtful Gift)

Buy three for your caz, home and pocket Also
makes 2 thoughtful gift for your spouse,
girifriend, college-bound daughier, parents,
people you work with and others. The more
you buy the more you save Order Origina!

Mace todayl
W D-3724 Original Mark X Mace 695 e o v ey ove cam

= C-3724 Three Mace For Only 34500 (SAVESS5.85)  real protection And pexce of ming .
W B-3724 Six Mace For Only $75.00 (SAVE $26.70)
B335 12-Unit Case Only F13500 (SAVE $68.40!)
0 B-3725 Mace Inert Tralning Unit $6.95

(Free With 12-Unit Case Purchase)

How often have you (e uncomionabie wan

Palm-Sized

- Protection
Zor

Zarn, Home

& Pocket!

to
fe

% gx TOLL-FREE ORDERING
W 3 CREDIT CARD USERS CALL
Q3 ;* 1-800-446-6223

SEQ
t st 24-HOUR SERVICE .
= i2 3.“ {Or fax your order to 802-442-3823 at any time
Q) ? -EE ;. E For questions about merchandise or orders cail
< 133%s Customers Service (802) 442-4903
o) oFpet AN
Wogeks 0
< i3ty N
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been violated
as alleged in such complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers and
other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent MACE Security International, Inc. is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its corporate office
and principal place of business located at 160 Benmont Avenue,
Bennington, Vermont. Respondent was formerly doing business as
Mark Sport, Inc.

Respondent Personal Security, Inc. is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Vermont, with its corporate office and principal place of
business located at 160 Benmont Avenue, Bennington, Vermont.

Respondents Jon E. Goodrich and Robert P. Gould are officers
and directors of said corporations. They formulate, direct, and
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control the policies, acts, and practices of said corporations, and Mr.
Goodrich’s principal office and place of business are located at the
above address. Mr. Gould has an office at and his principal place of
business is located at the above address. Respondent James Kardas
is an officer and director of Personal Security, Inc. Mr. Kardas
formulates, directs, and controls the policies, acts, and practices of
said corporation, and his principal office and place of business are
located at the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
DEFINITIONS

A. For purposes of this order, “competent and reliable scientific
evidence” shall mean tests, analyses, research, studies, or other
evidence based on the expertise of professionals in the relevant area,
that has been conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally accepted in the
- profession to yield accurate and reliable results.

B. For purposes of this order, “MACE” shall mean any chemical
self-protection product marketed for civilian use that contains as its
active ingredient approximately 1% phenylchloromethylketone (a.k.a.
chloroacetophenone or CN). ‘

C. For purposes of this order, “chemical self-protection product”
shall mean any chemical self-protection product marketed for civilian
use, including but not necessarily limited to products containing
phenylchloromethylketone (a.k.a. chloroacetophenone or CN),
orthochlorobenzal-nalononitrile (CS) or oleoresin capsicum (OC).

D. For purposes of this order, “distributor” shall mean any
person or entity that, since January 1, 1991, has made at least one
purchase from respondents of 12 or more units of MACE or of fewer
units of MACE for which the total purchase price exceeded $100.00.

L

It is ordered, That respondents MACE Security International,
Inc., a corporation, its successors and assigns, and its officers and
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directors; Personal Security, Inc., a corporation, its successors and
assigns, and its officers and directors; Jon E. Goodrich, individually
and as an officer and director of MACE Security International, Inc.
and Personal Security, Inc.; Robert P. Gould, individually and as an
officer and director of MACE Security International, Inc. and
Personal Security, Inc.; and James Kardas, individually and as an
officer and director of Personal Security, Inc.; and respondents’
agents, representatives and employees, directly or through any
corporation, subsidiary, division or other device, in connection with
the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of MACE or any chemical self-protection
product, in or affecting commerce, as “commerce,” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from
representing, in any manner, directly or by implication, that:

A. One or more sprays of such product will stop an assailant;

B. Any contact with the upper torso by a spray of such product
will stop an assailant; or

C. Use of such product will instantly stop an assailant;

unless such representation is true and, at the time of making such
representation, respondents possess and rely upon competent and
reliable evidence, which when appropriate must be competent and
reliable scientific evidence, that substantiates such representation.

IL.

It is further ordered, That respondents MACE Security
International, Inc., a corporation, its successors and assigns, and its
officers and directors; Personal Security, Inc., a corporation, its
successors and assigns, and its officers and directors; Jon E.
Goodrich, individually and as an officer and director of MACE
Security International, Inc. and Personal Security, Inc.; Robert P.
Gould, individually and as an officer and director of MACE Security
International, Inc. and Personal Security, Inc.; and James Kardas,
individually and as an officer and director of Personal Security, Inc.;
and respondents agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of MACE or any chemical self-
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protection product, in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from representing, in any manner, directly or by implication,
that: ~

A. One or more sprays of such product will keep an assailant
incapacitated for up to or about 20 minutes or any other period of
time;

B. The effectiveness of such product for civilian self-protection
has been proven in use by police forces;

C. Four out of five or any other number of police officers in the
United States carry such product; or

D. Over 4000 police departments or any other number of police
departments in the United States use such product for protection
against assault;

unless at the time of making such representation, respondents possess
and rely upon competent and reliable evidence, which when
appropriate must be competent and reliable scientific evidence, that
substantiates such representation.

II1.

It is further ordered, That respondents MACE Security
International, Inc., a corporation, its successors and assigns, and its
officers and directors; Personal Security, Inc., a corporation, its
successors and assigns, and its officers and directors; Jon E.
Goodrich, individually and as an officer and director of MACE
Security International, Inc. and Personal Security, Inc.; Robert P.
Gould, individually and as an officer and director of MACE Security
International, Inc. and Personal Security, Inc.; and James Kardas,
individually and as an officer and director of Personal Security, Inc.;
and respondents' agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of MACE or any chemical self-
protection product, in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from representing, in any manner, directly or by implication,
the relative or absolute efficacy, benefits, usage, performance, or



184 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 117 F.T.C.

attributes of MACE or any chemical self-protection product, unless
at the time of making such representation, respondents possess and
rely upon competent and reliable evidence, which when appropriate
must be competent and reliable scientific evidence, that substantiates
such representation.

IV.

It is further ordered, That respondents MACE Security
International, Inc., a corporation, its successors and assigns, and its
officers and directors; Personal Security, Inc., a corporation, its
successors and assigns, and its officers and directors; Jon E.
Goodrich, individually and as an officer and director of MACE
Security International, Inc. and Personal Security, Inc. Robert P.
Gould, individually and as an officer and director of MACE Security
International, Inc. and Personal Security, Inc.; and James Kardas,
individually and as an officer and director of Personal Security, Inc.;
and respondents agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of MACE or any substantially
similar product, in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from representing, in any manner, directly or by implication, the
effectiveness of MACE or any substantially similar product unless
respondents disclose in each advertisement in which the repre-
sentation is made, clearly and prominently, the following statement:

A. In a print advertisement:
“CAUTION: MACE MAY NOT BE EFFECTIVE AGAINST ARMED

ASSAILANTS. MACE may take several seconds to work and may not work on
enraged, drugged, or intoxicated people.”

B. In a television, cablecast, videotape, or radio advertisement:

“CAUTION: MACE MAY NOT BE EFFECTIVE AGAINST ARMED
ASSAILANTS AND ENRAGED, DRUGGED, OR INTOXICATED PEOPLE.”

Nothing contrary to, inconsistent with, or in mitigation of the
above disclosures shall be used in any advertisement in any medium.
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For purposes of this order, “clearly and prominently” as used
herein shall mean as follows:

(a) In a television, cablecast, and videotape release, the
disclosure shall be presented simultaneously in both the audio and
video portions of the advertisement. The audio disclosure shall be
delivered in a volume and cadence and for a duration sufficient for an
ordinary consumer to hear and comprehend it. The video disclosure
shall be of a size and shade, and shall appear on the screen for a
duration sufficient for an ordinary consumer to read and comprehend
1t. ‘

(b) In a print advertisement, the above disclosure shall be printed
in a typeface and color that are clear and prominent and in close
proximity to the representation that triggers the disclosure.

(c¢) In aradio advertisement, the disclosure shall be delivered in
a volume and cadence and for a duration sufficient for an ordinary
consumer to hear and comprehend it.

V.

It is further ordered, That respondents MACE Security
International, Inc., a corporation, its successors and assigns, and its
officers and directors; Personal Security, Inc., a corporation, its
successors and assigns, and its officers and directors; Jon E.
Goodrich, individually and as an officer and director of MACE
Security International, Inc. and Personal Security, Inc.; Robert P.
Gould, individually and as an officer and director of MACE Security
International, Inc. and Personal Security, Inc.; and James Kardas,
individually and as an officer and director of Personal Security, Inc.;
and respondents’ agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of MACE or any substantially
similar product, in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, shall disclose the following
statement on a product insert enclosed in each product package:

“CAUTION: MACE MAY NOT BE EFFECTIVE AGAINST ARMED
ASSAILANTS. MACE may take several seconds to work and may not work on
enraged, drugged, or intoxicated people.”
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On the product insert, the disclosure shall be printed in a typeface
and color that are clear and prominent and shall appear before all
written text, other than the name of the product or product slogans.

It is provided, however, it will not be considered a violation of
this order provision V for respondents to use, until May 8, 1994, the
product insert identified as Exhibit 1 of this order (the “in-print
insert”) in satisfaction of the product insert disclosure obligation
specified in this order provision V, provided that:

1) The in-print inserts were printed prior to November 8, 1993;

2) The text, “You have purchased a MACE unit which contains
the same formulation that has been proven in over twenty years of
use by police departments. In fact, it has been chosen by more police
departments than all other tear gas aerosols combined,” shall be
blacked out or otherwise rendered completely illegible; and

3) The text, “Do not use your MACE unit on an assailant who
appears to be armed. Even though it may take only a few seconds for
the MACE formulation to take effect, an armed assailant might use
his weapon during those few seconds,” shall be highlighted in yellow
to increase its prominence.

VL

It is further ordered, That respondents MACE Security
International, Inc., a corporation, its successors and assigns, and its
officers and directors; Personal Security, Inc., a corporation, its
successors and assigns, and its officers and directors; Jon E.
Goodrich, individually and as an officer and director of MACE
Security International, Inc. and Personal Robert P. Gould,
individually and as an officer MACE Security International, Inc. and
Personal Security, Inc.; and James Kardas, individually and as an
officer and director of Personal Security, Inc., shall, within thirty (30)
days after the date of service of this order:

1) Send, by first class certified mail, return receipt requested, to
each distributor of MACE with which they have done business since
January 1, 1991, a copy of Appendix A of this order; and

2) Send, by first class mail, to each non-distributor who
purchased MACE from respondents since January 1, 1991, a copy of
Appendix B of this order. '
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VIL

It is further ordered, That for five (5) years after the last date of
dissemination of any representation covered by this order,
respondents MACE Security International, Inc. and Personal
Security, Inc., or their successors and assigns, shall maintain and
upon request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation;

B. All tests, reports, studies, surveys, demonstrations or other
evidence in their possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers; and

C. All return receipts required by order provision VI.

VIIIL.

It is further ordered, That respondents MACE Security
International, Inc. and Personal Security, Inc. shall notify the
Commission at least thirty (30) days prior to the effective date of any
proposed change in the corporate respondent such as dissolution,
assignment, or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, the filing of
a bankruptcy petition, or any other change in the corporation(s) that
may affect compliance obligations arising out of this order.

IX.

It is further ordered, That respondents Jon E. Goodrich, Robert
P. Gould, and James Kardas shall, for a period of ten (10) years from
the date of issuance of this order, notify the Commission within thirty
(30) days of the discontinuance of his present business or
employment and of his affiliation with any new business or
employment in the self-protection industry. Each notice of affiliation
with any new business or employment shall include respondent’s new
business address and telephone number, current home address, and
a statement describing the nature of the business or employment and
his duties and responsibilities.
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X.

It is further ordered, That respondents MACE Security
International, Inc., Personal Security, Inc., Jon E. Goodrich, Robert
P. Gould, and James Kardas shall:

A. Within thirty (30) days after service of this order, provide a
copy of this order to each of respondents' current principals, officers,
directors and managers, and to all personnel, agents, and representa-
tives having sales, advertising, or policy responsibility with respect
to the subject matter of this order.

B. For a period of ten (10) years from the date of issuance of this
order, provide a copy of this order to each of respondents’ principals,
officers, directors, and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order who are associated with
respondents or any subsidiary, successor, or assign, within three (3)
days after the person assumes his or her position.

XI.

It is further ordered, That respondents shall, within sixty (60)
days after the date of service of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with this order.
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APPENDIX A
{To Be Printed On MACE Security Intemational, Inc. Letterhead] '
Dear [name of distributor}:

MACE Security Intemnational, Inc. (“MSI”) and Personal Security, Inc. (“PSI”)
have entered into a consent agreement with the Federal Trade Commission (“FTC’)
to stop making certain representations about the effectiveness of MACE with 1%
CN and other chemical self-protection products unless the representations are true
and adequately substantiated. The FTC alleged that the advertising for MACE
made the following false and unsubstantiated representations:

(1) That one spray of MACE will stop an assailant;

(2) That any contact with the upper torso by a spray of MACE will stop an
assailant; and

(3) That use of MACE will instantly stop an assailant.

The FTC also alleged that MSI and PSI, while making effectiveness claims,
failed to disclose adequately that (a) it may take several seconds for the effects of
MACE to begin, and (b) MACE may not be effective on many assailants including
those who are armed, enraged, drugged, intoxicated, or otherwise desensitized.

Finally, the FTC alleged that MSI and PSI did not possess adequate
substantiating evidence for the following representations:

(1) That MACE will keep an assailant incapacitated for up to or about 20
minutes;

(2) That the effectiveness of MACE for civilian self-protection has been
proven in use by police forces;

(3) That four out of five police officers in the United States carry MACE; and

(4) That over 4000 police departments in the United States use MACE for
protection against assault.

The products covered by this consent agreement include MACE and other
chemical self-protection products. You were previously supplied with promotional
materials or advertising copy that make the above representations. You should stop
using or relying on these materials as the basis for your own advertising unless and
until we provide you with adequate substantiation for the representations or provide
new materials or advertising copy that comply with the consent agreement.

Sincerely,
Jon E. Goodrich

President, MACE Security International, Inc. and
Personal Security, Inc.
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APPENDIX B
[To Be printed On MACE Security International, Inc. Letterhead]

Dear Consumer:

Our records indicate that you purchased MACE chemical self-protection spray
from our company. This is to advise you that MACE Security International, Inc.
(“MSTI”) and Personal Security, Inc. (“PSI”’) have entered into a consent agreement
with the Federal Trade Commission (“FTC”) to stop making certain representations
about the effectiveness of MACE with 1% CN and other chemical self-protection
products unless the representations are true and adequately substantiated. The FTC
alleged that the advertising for MACE made the following false and unsubstantiated
representations:

(1) That one spray of MACE will stop an assailant;

(2) That any contact with the upper torso by a spray of MACE will stop an
assailant; and

(3) That use of MACE will instantly stop an assailant.

The FTC also alleged that MST and PSI, while making effectiveness claims,
failed to disclose adequately that 1) it may take several seconds for the effects of
MACE to begin, and 2) MACE may not be effective on many assailants including
those who are armed, enraged, drugged, intoxicated, or otherwise desensitized.

Finally, the FTC alleged that MSI and PSI did not possess adequate
substantiating evidence for the following representations:

(1) That MACE will keep an assailant incapacitated for up to or about 20
minutes;

(2) That the effectiveness of MACE for civilian self-protection has been
proven in use by police forces;

(3) That four out of five police officers in the United States carry MACE; and

(4) That over 4000 police departments in the United States use MACE for
protection against assault.

The products covered by this consent agreement include MACE and other
chemical self-protection products. We advise that you limit your use of MACE in
accordance with these restrictions:

(1) MACE may not be effective against armed assailants.
(2) MACE may take several seconds to work.
(3) MACE may not work on enraged, drugged, or-intoxicated assailants.

Sincerely,
Jon E. Goodrich

President, MACE Security International, Inc. and
Personal Security, Inc.
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IN THE MATTER OF
ARKLA, INC.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3265. Consent Order, Oct. 10, 1989--Modifying Order, Mar. 28, 1994

This order grants a petition to reopen the proceeding and modifies the
Commission’s 1989 consent order (112 FTC 509) by modifying the description
of the assets identified in paragraph I(j) and Schedule B of the order as the
Arkla Pipeline Assets. The Commission concluded that changed conditions
warranted reopening and modifying the order.

ORDER

Arkla, Inc. (“Arkla”), filed a “Petition To Reopen and Modify
Consent Order, Request for Approval of Divestiture by Arkla, Inc.,
Required by Final Order, and Request for Expeditious Consideration,
Including Waiving the Public Comment Period” (‘“Petition”), in
Docket C-3265 on March 2, 1994, pursuant to Section 5(b) of the
Federal Trade Commission Act, 15 U.S.C. 45(b), and Section 2.51 of
the Commission’s Rules of Practice, 16 CFR 2.51." In its Petition,
Arkla requests that the Commission reopen the consent order issued
on October 23, 1989 (“order”), and modify the description of the
assets identified in paragraph I(j) and Schedule B of the order as the
“Arkla Pipeline Assets.” Arkla bases its request to reopen and
modify the order on changed conditions of fact and law and the
public interest. For the reasons discussed below, the Petition is
granted.

I. Background

The order was issued by the Commission to remedy the alleged
anticompetitive effects of Arkla’s 1986 acquisition of a pipeline and
right of way of the TransArk Transmission Company (“TransArk
Assets”). The complaint alleged that the acquisition eliminated the

: Arkla previously filed a petition to reopen the order on December 6, 1993; Arkla withdrew the
December petition when the current Petition was filed.
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TransArk Assets as an actual and a potential competitor in the
transportation of gas to consumers in the Conway-Morrilton-
Russellville, Arkansas, area and in the transportation of gas out of the
Affected Portion of the Arkoma Basin, as defined in the order.

The order requires Arkla, among other things, to divest within
eighteen months of the date the order becomes final, the TransArk
Assets or, in the alternative, at the sole discretion of the Commission,
the Arkla Pipeline Assets, as defined in the order. The purpose of the
divestiture is to remedy the lessening of competition alleged in the
complaint. Divestiture under the order is subject to the prior
approval of the Commission.

On June 7, 1991, the Commission approved a divestiture by Arkla
of the Arkla Pipeline Assets to ANR Pipeline Company (“ANR”),
pursuant to an agreement between Arkla and ANR (“1989
agreement”) that also was subject to approval by the Federal Energy
Regulatory Commission (“FERC”). In October 1992, FERC
approved the 1989 agreement, subject to certain conditions. In
August 1993, Arkla and ANR entered into an “Amended and
Restated Sale of Pipeline Interests Agreement” (“1993 Agreement”),
which also is subject to approval by the Commission and by FERC.
Arkla seeks a modification of the order to conform the description of
the assets to be divested under the order with the facilities that Arkla
proposes to sell to ANR under the 1993 Agreement.

II. Standards for Reopening and Modifying an Order

Section 5(b) of the Federal Trade Commission Act, 15 U.S.C.
45(b), provides that the Commission shall reopen an order to consider
whether it should be modified if the respondent “makes a satisfactory
showing that changed conditions of law or fact” so require. A
satisfactory showing sufficient to require reopening is made when a
request to reopen identifies significant changes in circumstances and
shows that the changes eliminate the need for the order or make
continued application of it inequitable or harmful to competition. S.
Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes
or changes causing unfair disadvantage); Louisiana-Pacific Corp.,
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Docket No. C-2956, Letter to John C. Hart (June 5, 1986), at 4
(unpublished) (“Hart Letter”).2

Section 5(b) also provides that the Commission may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so
requires. Respondents are therefore invited in petitions to reopen to
show how the public interest warrants the requested modification.
Hart Letter at 5; 16 CFR 2.51. In such a case, the respondent must
demonstrate as a threshold matter some affirmative need to modify
the order. Damon Corp., Docket No. C-2916, Letter to Joel E.
Hoffman, Esq. (March 29, 1983), at 2 (unpublished) (“Damon
Letter”). For example, it may be in the public interest to modify an
order “to relieve any impediment to effective competition that may
result from the order.” Damon Corp., Docket No. C-2916, 101 FTC
689, 692 (1983). Once such a showing of need is made, the
Commission will balance the reasons favoring the requested
modification against any reasons not to make the modification.
Damon Letter at 2. The Commission also will consider whether the
particular modification sought is appropriate to remedy the identified
harm. Damon Letter at 4.

The language of Section 5(b) plainly anticipates that the burden
is on the petitioner to make a “satisfactory showing” of changed
conditions to obtain reopening of the order. The legislative history
also makes clear that the petitioner has the burden of showing, other
than by conclusory statements, why an order should be medified.
The Commission “may properly decline to reopen an order if a
request is merely conclusory or otherwise fails to set forth specific

“facts demonstrating in detail the nature of the changed conditions and
the reasons why these changed conditions require the requested
modification of the order.” S. Rep. No. 96-500, 96th Cong., 1st Sess.
9-10 (1979); see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and modify). If the Commission determines that
the petitioner has made the necessary showing, the Commission must
reopen the order to consider whether modification is required and, if
so0, the nature and extent of the modification. The Commission is not
required to reopen the order, however, if the petitioner fails to meet
its burden of making the satisfactory showing required by the statute.

2 See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) (“A
deciston to reopen does not necessarily entail a decision to modify the order. Reopening may occur even
where the petition itself does not plead facts requiring modification.”).



ARKLA, INC. 195

192 Modifying Order

The petitioner’s burden is not a light one in view of the public
interest in repose and the finality of Commission orders. See
Federated Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981)
(strong public interest considerations support repose and finality).

III. Arkla’s Petition To Reopen

Arkla in its Petition states that reopening and modifying the order
is warranted by changes in fact and law and by public interest
considerations. In the Petition, Arkla requests that the definition of
the Arkla Pipeline Assets be modified to exclude an interest in
Arkla’s gathering facilities in ten counties in Arkansas and Oklahoma
and to alter the specific pipeline segments in which Arkla must divest
an interest. ,

As changed conditions, Arkla identifies the issuance in 1992 by
the Federal Energy Regulatory Commission (“FERC”) of order No.
636 and the conditions placed by FERC, in October 1992, on its
approval of the 1989 agreement between Arkla and ANR with respect
to the Arkla Pipeline Assets.” Arkla states that the conditions
imposed by FERC, in the context of FERC order No. 636,
“significantly altered the contract which the FTC had approved.”
Petition at 8. Arkla also states that the conditions imposed by FERC
fundamentally altered the bargain struck by Arkla and ANR in the
1989 agreement,’ causing the parties to consider whether to
renegotiate or abandon their proposed transaction.’

Arkla states that FERC order No. 636 has brought sweeping
changes in the interstate pipeline industry. Order No. 636 requires
pipelines to separate (or “unbundle”) each element of services

3 . . .
FERC issued an order concerning the 1989 agreement on October 1, 1992. After rehearing,
FERC issued a modified order on May 20, 1993. Petition at 8.

4 FERC conditioned its approval of the 1989 agreement on ANR’s having the right to access all
gas receipt and delivery points in portions of the Arkla Pipeline in which ANR was to receive an interest.
Petition at 13-14. FERC also required Arkla and ANR to designate specific pipeline segments in which
ANR would acquire an interest. The 1989 agreement approved by the Commission provided limited
receipt and delivery points to ANR and designated several alternative pipeline transportation routes
instead of specific pipeline segments.

5 Arkla appealed the FERC order placing conditions on the 1989 agreement and, on August 5,
1993, Arkla and ANR agreed to the 1993 Agreement. The 1993 Agreement, like the 1989 agreement,
is subject to approval by both the Commission and FERC.
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previously provided as a package to customers,’ such as gathering,’
storage, transportation and sales. The purpose of FERC order No.
636, according to Arkla, “was to develop competition at the wellhead
for the sale of natural gas by allowing users of the gas to contract
directly with the sellers of the gas.” ANR Statement at 19.® Before
FERC order No. 636 was issued, an acquirer of the Arkla Pipeline
Assets would need capacity on Arkla’s gathering system to obtain gas
supply from the producing fields. “In the new order No. 636
environment,” an acquirer of the Arkla Pipeline Assets no longer
requires an interest in the gathering system, because “shippers [can]
contract for gathering services directly with third party gatherers in
the Arkoma Basin and have their gas delivered to [an acquirer’s]
interest in the Arkla system.” ANR Statement at 17.

Arkla also states that reopening and modifying the order is
warranted in the public interest to ensure that divestiture of the Arkla
Pipeline Assets, as modified, will occur. According to Arkla, FERC
so altered the contractual bargain between Arkla and ANR that the
transaction approved by the Commission was uneconomic. Because
Arkla and ANR would not have consummated the transaction as
reformed by the FERC conditions, Arkla states that its only option
would be to divest the TransArk Assets. Divestiture of the TransArk
Assets would be unsatisfactory, according to Arkla, because
substantially less capacity for the transportation of gas would be
divested, as compared to the Arkla Pipelines Assets, and because
divestiture would be delayed by the need to go through FERC
abandonment proceedings.

6 . . . N .
According to Arkla, FERC order No. 636, among other things, requires pipelines to offer
separate prices for each element of service, to assign their pipeline capacity to former customers, and
to allow customers to use all points “within their path” for the receipt and delivery of gas. Petition at
13. :

“Gathering” includes transporting natural gas from producing wells to transmission pipelines
for delivery to customers.

8 On February 28, 1994, ANR filed a Statement in Support of Arkla Inc.’s Petition To Reopen and
Modify Consent Order and for Expedited Treatment (“ANR Statement”). The ANR Statement is

incorporated by reference in Arkla's Petition:

° FERC order No. 636, by requiring that pipelines offer and price each component of

transportation service separately, enables shippers to contract with one firm for gathering services and
with another for transportation services. Under order No. 636, a pipeline company can participate in the
transportation market without also owning a gathering system. Petition at 14-15; ANR Statement at 16-
17.
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IV. The Petition Is Granted

Arkla has shown changed conditions that warrant reopening the
order to consider whether the description of the assets to be divested,
the Arkla Pipeline Assets, should be modified as requested. Arkla
also has shown that the requested modification should be granted.

Arkla in its Petition states that the divestiture that the
Commission approved in 1991 was not completed, because
subsequent action by FERC, in light of FERC order No. 636, changed
the terms of the divestiture that had been approved by the
Commission. Arkla also claims that the conditions imposed by
FERC on the 1989 agreement “were inconsistent with the FTC
approval” of the agreement. Petition at 8.

After FERC imposed conditions on the 1989 agreement, several
alternative courses may have been open to Arkla,'’ but completion of
the divestiture approved by the Commission was not one of them."'
The order modifications that Arkla requests would accommodate the
revised transaction that Arkla and ANR now propose in an attempt
to satisfy three different, but not necessarily inconsistent interests:
(1) the requirement under the order of the Commission that Arkla
divest certain assets to remedy alleged anticompetitive effects, (2) the
interests of FERC in carrying out its mission under federal law to
regulate gas pipeline systems, and (3) the business interests of Arkla
and ANR “in an economic environment that has been fundamentally
altered by the issuance of order No. 636.”'> See Petition at 9. We
agree that Arkla has made a sufficient showing of changed
circumstances to warrant reopening the order."

We also have determined that the modifications to the order that
Arkla has requested are consistent with the remedial purpose of the

10 One alternative, an appeal from the FERC order imposing conditions on the 1989 agreement,
has been “held in abeyance by the Court and the record returned to the FERC to allow it to consider”
the renegotiated agreement between Arkla and ANR. Petition at 8. Arkla might have sought the
Commission's approval of the agreement as revised by FERC, but this possibility assumes ANR’s
acquiescence. The reduced purchase price and ANR's expanded access to receipt and delivery points
under the 1993 Agreement may imply that ANR declined, in light of actions by FERC, to go forward
with the 1989 agreement.

11
The saga is not over: The 1993 Agreement still must be approved by FERC.

2 . .
The interests of ANR (or another acquirer proposed by Arkla) also must be accommodated,
because there cannot be a proposed divestiture without a proposed acquirer.

13 T . ' "
Because the Commission is granting Arkla's petition to reopen the order on the ground of
changed conditions, the Commission need not and does not address Arkla’s public interest arguments.
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order and should be made. The modifications will change the
definition of “Arkla Pipeline Assets” by (1) excluding the gas
gathering facilities identified in Schedule B to the order, and (2)
altering the description in Schedule B of the Arkla Pipeline Assets
(See Exhibit A, attached).

Divestiture of the gas gathering facilities in connection with the
Arkla Pipeline Assets no longer appears to be necessary to restore the
alleged lessening of competition. The complaint alleged that Arkla
would have market power with respect to gas producers. In li ght of
- FERC order No. 636 and the conditions that FERC announced for the
1989 agreement, ANR was able to obtain under the 1993 Agreement
interconnection rights that “provide shippers and producers even
greater flexibility than would an acquisition of Arkla’s existing
gathering facilities.” ANR Statement at 19.

The additional changes requested in the description of the
Schedule B assets also reflect conditions that FERC imposed on the
1989 agreement. Under the 1989 agreement, Arkla was to transfer
to ANR an interest in four alternative pipeline routes to deliver a
certain quantity of gas from the Arkoma Basin and the Chandler
station in southeast Oklahoma to ANR’s pipeline interconnection at
Perryville, Louisiana, but ANR could not specify a particular route
or use any receipt or delivery points along the alternate routes. Under
FERC order No. 636 and the FERC order concerning the 1989
agreement, Arkla and ANR were required to designate specific
pipeline facilities on which ANR would have access to all receipt and
delivery points. ANR Statement at 13. The proposed revised
description of the Arkla Pipeline Assets identifies specific pipeline
segments on which ANR will be able to transport gas from the
Arkoma Basin to Perryville and eliminates the alternative routes that
are not necessary under FERC’s order. The proposed modifications
in the description of the Arkla Pipeline Assets are outside the markets
identified in the Commission’s complaint and order and would not
affect ANR’s ability to receive and deliver gas in the relevant
markets.

The Commission has considered comments that were filed in
connection with Arkla’s Petition.'” NOARK Pipeline System, L.P.,
and Transok, Inc., wrote in support of Arkla’s Petition. Arkansas

4 . ..

: Although the public comment period was waived on Arkla’s Petition, some comments were
filed. The Commission aiso has considered comments that were filed in connection with Arkla’s
December 1993 petition, which was on the public record for 30 days.
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Gas Consumers and the law firm of Travis & Gooch, writing on
behalf of several gas shippers, oppose granting the Petition unless
approval is conditioned on a requirement that Arkla’s gathering
facilities remain subject to FERC jurisdiction and to “open access”
requirements and nondiscriminatory rates under FERC order No. 636.
The commenters are concerned in light of Arkla’s request, now
pending, that FERC approve a transfer of Arkla’s gathering system
to an affiliate and abandon jurisdiction over the gathering system
affiliate.'

Although we appreciate the concern about application of FERC
order No. 636 to Arkla’s gathering system, other considerations
suggest that we should not impose such a condition.'® The
Commission’s order contemplated that divestiture by Arkla of the
Arkla Pipeline Assets, including the gathering facilities, would be
sufficient to remedy the alleged anticompetitive effects of Arkla’s
acquisition of the TransArk Assets. Arkla has shown that the
contract rights of access to gathering facilities that ANR will acquire
under the 1993 Agreement will enable ANR to be an effective
competitor without owning the gathering lines. Although continued
application of FERC order No. 636 to the gathering facilities might
appear likely to enhance competition in gathering markets, the order
does not impose such a condition, and imposing such a condition now
would appear to extend the scope of the relief beyond what was
contemplated by the order.

V. Conclusion
Accordingly, It is ordered, That this matter be, and it hereby is,

reopened, and that the order in Docket C-3265 be, and it hereby is,
modified, as of the effective date of this order, as follows:

13 Although independent gathering systems are not subject to FERC jurisdiction, gathering
systems owned by interstate pipeline companies have been subject to FERC jurisdiction. Since the
issuance of FERC order No. 636, a number of integrated pipeline companies have opted to “spin down”
their gathering systems to separate affiliates and to apply to FERC to abandon jurisdiction over the
gathering system affiliate. To date, FERC has responded by imposing a modified regulation of the spin-
down affiliates instead of abandoning jurisdiction. Arkla submitted its request for FERC approval of
a “spin down” and of deregulation on October 21, 1993.

16 - . —
FERC is considering Arkla’s proposed spin down, and the commenters have made their views
concerning the proposal known to FERC.
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A. By deleting the words “and gas gathering facilities” from the
definition of “Arkla Pipeline Assets” in paragraph I(j) of the order;
and

B. By deleting the existing Schedule B to the order and
substituting therefor a new Schedule B, attached hereto as Exhibit A.

Commissioner Owen not participating.
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Schedule 1.3
to

Sale of Pipeline Interests Agreement

ARKI A PIPELINE INTERESTS

The following describes the portions of the Arkla System (as shown on the map
at Page 8 of 8, which is inserted for purposes of description only and is not intended
to affect interpretation of this Agreement) in which undivided interests are included
in the Arkla Pipeline Interests pursuant to Sections 1.3(a) through 1.3(c) of the
Agreement to which this Schedule is attached (all terms used herein with initial
capital letters which are not otherwise defined are so used with the respective
meanings ascribed to them in such Agreement):

1. The real property, line pipe in place, equipment in place and transmission
and related facilities (including, without limitation, compression and measurement
facilities) associated with (a) that portion of AER's main transmission lines
designated AC, ACT-1, ACT-2, AD ADT-3, O, O-1-0, J (to the eastern boundary
of Pope County), BT-1 (to the southeastern boundary of Tell County, Arkansas) and
BT-1AN (to the southeastern boundary of Yell County, Arkansas) commencing at
the point at which the ANR System interconnects with the AER System near AER's
Custer Compressor Station in Section 4, Township 13N, Range 17W in Custer
County, Oklahoma and extending easterly through Custer, Caddo, Coal, Atoka,
Grady, McClain, Pontotoc, Hughes, Pittsburg, Latimer, Pushmataha, LeFlore and
McCurtain Counties, Oklahoma and Sebastian, Crawford, Franklin, Logan,
Johnson, Yell, Pope, Polk, Howard, Pike, Clark, Hot Spring, Grant, Dallas,
Cleveland and Lincoln Counties, Arkansas, and (c) that portion of AER's line
designated FT-18 commencing at the outlet of MRT's Perryville Compressor
Station near Monroe, Louisiana and extending to the interconnections with Line
FM-56 AER/ANR (that pipeline jointly owned by AER and Purchaser), but
excluding any part of AER's existing ownership interest in Line FM-56 AER/ANR,
and with AER's Line FM-59, and AER's Line FM-59 to the interconnection with
the facilities of Texas Gas Transmission Corporation; and

2. The real property, line pipe in place, equipment in place and transmission
and related facilities (including, without limitation, compression and measurement
facilities) associated with that portion of AER's transmission line designated BT-14
commenting at the AER System's Survey Station Number 134 + 40 in Sebastian
County, Arkansas and terminating at the AER System’s Survey Station Number
8193 + 63 at McRae, White County, Arkansas, (such real property, line pipe,
equipment and facilities, together with those items referred to in Item 3 of this
Schedule 1.3, being collectively referred to as the "Transark Pipeline"); and

3. The real property, line pipe in place, equipment in place and transmission
and related facilities (including, without limitation, compression and measurement
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facilities) associated with that portion of MRT's transmission line designated A-294
commencing at the AER System's Survey Station Number 8193 + 63 at McRae,
White County, Arkansas and extending easterly to the point in Section 21,
Township 6N, Range 6W in White County, Arkansas at which such line
interconnects with the main transmission lines of the MRT System designated 1, 2
and 3; and

4. The real property, line pipe in place, equipment in place and transmission
and related facilities (including, without limitation, compression and measurement
facilities) associated with the portions of AER's transmission trunklines and
transmission compression facilities located in the Arkoma Basin (as defined in
Section 1.3 of the Agreement) and listed on pp. 4-7 of this Schedule 1.3; and

5. The real property, line pipe in place, equipment in place and transmission
and related facilities (including, without limitation, compression and measurement
facilities) associated with that portion of the main lines of the MRT System
designated 1, 2 and 3 commencing at the point at which said lines interconnect with
MRT's Line A-294 and extending southerly from such point to the outlet of MRT's
Perryville Compressor Station near Monroe, Ouachita Parish, Louisiana, and the
interconnections with AER's Line FT-18 and Line FM-56 AER/ANR.

AER TRANSMISSION COMPRESSORS

Station Location
CHAMBERS Line BT-1-AN, Yell Co, AR
CHANDLER Line AD, Latimer Co., OK
DUNN ‘ Line O, Logan Co., AR
DUNN JUNCTION : Line O, Logan Co., AR
PINEY Line J, Pope Co., AR
WALKER Line BT-1, Franklin Co., AR
MALVERN Line AC, Hot Spring Co., AR

MRT TRANSMISSION COMPRESSORS

Station Location
CARLISLE Loneoke Co., AR
SHERRILL Jefferson Co., AR
GLENDALE Lincoln Co., AR
FOUNTAIN HILL Ashley Co., AR
PERRYVILLE Quachita Parish, LA

REPLACEMENT PAGE
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ARKOMA BASIN TRUNKLINE COMPRESSOR
Station Country - State
Clarksville Johnson AR
Hobbs Sebastian AR
North Russelville. Haskell . AR .
Morrison Bluff Logan AR
South Aetna Franklin AR
South East Spiro Le Flore OK
Spadra Logan AR
Spiro Le Flore OK
Tates Island #1 Johnson AR
Tates Island #2 Johnson AR
Union City Johnson AR
Webb City Franklin AR
REPLACEMENT PAGE

ARKOMA BASIN TRANSMISSION TRUNKLINES

Line No. County State
AD-107-A Pittsburg OK
ADT-17 Pittsburg OK
ADT-18 Pittsburg OK
B , Various
, (BM-10 to Piney)

B-3 Johnson AR
B-55-EXT Crawford AR
B-137 Johnson AR
B-173 Johnsen AR
B-174 Johnson AR
B-214 Johnson AR
B-221 v Johnson AR
B-245 Johnson AR
B-248 Johnson AR
B-256 Johnson AR
B-271 Johnson AR
B-274 Sebastian AR
B-307 Johnson AR
B-312 Franklin AR
B-321 Johnson AR
B-354 Johnson AR
B-360 Johnson AR
B-372 Johnson AR

B-399 Franklin AR
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ARKOMA BASIN TRANSMISSION TRUNKLINES
(continued)

Line No. County State
B-403 Johnson AR
B-412 Johnson ‘ AR
B-419 Johnson AR
B-428 Johnson AR
B-429 Johnson AR
B-435 Johnson AR
B-437 Johnson AR
B-449 Franklin AR
B-457 Franklin AR
B-478 Franklin AR
B-483 Johnson AR
B-536 Johnson AR
B-547 Johnson AR
B-564 Johnson AR
BM-10 Johnson AR
BM-15 Franklin AR
BM-20 Pope AR
BM-25 Franklin AR
BT-2 Johnson AR
BT-2-A Johnson AR
BT-5 Franklin AR
BT-8 Johnson AR
BT-11 Johnson AR
BT-11-A Johnson AR
BT-16 Johnson AR
BT-17 Johnson AR
BW-393-Z Johnson AR
BW-596-Z Franklin AR
BW-1507 Johnson AR
BW-1705 Johnson AR
BW-1934 Johnson AR
BW-2003 Johnson AR
J-13 Pope AR
J-24 Pope AR
JT-1 Logan AR
JT-2 Pope AR
JT-3 Logan AR
JT-4 Logan AR
0-216 Latimer OK
0-577 Haskell OK
0-678 Haskell OK
OM-1 Various AR

OT-1 Le Flore OK
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ARKOMA BASIN TRANSMISSION TRUNKLINES

(continued)
Line No. County State
OT-1-A Le Flore OK
OT-5 : Latimer OK
OT-6 Latimer OK
OT-7-A Latimer OK
OT-7 Latimer OK
OT-12 Pittsburg OK
OT-13 ‘ Sebastian AR
OT-14 Sebastian AR
OT-15 Haskell OK
OT-16 Pittsburg OK
OT-18 Le Flore OK
OT-19 Le Flore OK
OT-20 Sebastian OK
OT-21 Pittsburg OK
OT-22 Sebastian AR
OT-23 Sebastian AR
OT-27 Sequoyah OK
OT-28 Latimer OK
33- Pittsburg OK
34- Pittsburg OK
34-A Pittsburg OK
36- Pittsburg OK
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