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Complaint

IN THE ':UA' 1'1',R OF

THE SPER.RY ~\.ND J-IUTGHINSON CO:MP ANY

ORDER , OPINIONS , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDER.:-\.L TRADE CO::.\DIISSION ACT

Docket 8671. Complaint, Nov. 15, 1'965- Decision, June , 1968

Order requiring the Nation s largest trading stamp company to cease setting a
maximum number of stamps to be dispensed by its retail licensees in rela-
tion to the price of the goods sold , conspiring ,yith others to enforce its
policy of limitation, and suppressing the operation of trading stamp ex-
changes and other stamp redemption activity.

COl\IPLAIN'

The Federal Trade ColTIlllission , having reason to believe that the
Sperry and J-Iutchinson Company, a corporation , hereinafter referred
to as respondent, has violated and is now violating the provisions of
Section 5 (a) (1) of the Federal Trade Colmnission Act, 15 v.
~ 45 (a) (1), and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges with respect thereto as follows:

1. DEFINITIONS. For the purposes of this complaint, the follow-
ing definitions shall apply:

(a) "Trading stamps

~~ 

are small , gummed pieces of paper about the
size of postage stamps , bearing on their face the name, trademark, or
like insignia of the company which originally issued them. Custom-
arily, retail merchaJlts dispense th81ll to their customers in connection
with the sale of goods or furnishing of services, pursuant to the terms
and conditions of contracts between such merchants and the company
from which they secured the stamps.

(b) ~'Redenlption of trading stamps" is the exchange of goods,
wares, or merchandise, referred to at times hereinafter as "redemption
merchandise " for trading stamps. Such redemption customarily takes
place at a "redemption store.

(c) A "trading stamp company" is a firm engaged in the business
of issuing and selling trading stamps to retail merchants and of re-
deeming snch stamps from the customers of such merchants. The. re-
spondent herein is a trading stamp company.

( cl) A "contracting retailer" is a retail Inerchant or business man
who has entered into a contract with a trading stamp company, pur-
suant to the terms and conditions of which contract such retail mer-
chant or businessman purchases trading stamps from such tracling
strunp company and dispenses thmll to members of the consuming pnb-
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Jic in connection with the sale of goods or furnishing of services to
consumers.

(e) "Trading stamp exchanges" are persons or businesses engaged
in the exchange of trading stamps issued by one trading stanlp com-
pany for those issued by another, or engaged in the sale and/or pur-
chase of trading stelnps to and/or from meInbers of the consuming
public.

(f) "Double stamping" is the dispensing of two trading stamps for
each ten cents worth of goods or services.

(g) "Bonus stamping" is the dispensing of R nmIlber of extra

stamps in connection with the sale of a specified item or in cOlmect.ion
with total purchases exceeding a specified amount.

(h) "Free stamping" is the dispensing of stamps tOo customers other

than in connection with the sale of goods or services.
2. R.espondent, The Sperry and Hutehinson Company, more com-

monly known as "S&H" and hereinaJter sometinles referred to either
as "Sperry and Hutchinson" or "respondent " is a corporation orga-
nized and existing undeI' the laws of the State of New Jersey, with its
principal office and place of business located at 330 l\ladison Avenue,
New York, New York. It is the leading trading stamp company in
the United States, one of the few trading stamp companies operating
on a nationwide or nearly natiOonwide basis , and has annual gross re-
ceipts of over $300 Inillion. It issues and sells approximately 40% 

all trading stamps in the vnited States. About 60% of all households
in the United States save its "S&H" trading stamps, also called "green
stamps.

3. Trading stamp companies in the United States collect each year
about $800 million for the approximately 400 billion trading stamps
they issue and sell to the more tha.n 200 000 retail establishments with
which they have entered into contracts. Such establishments include
food supermarkets, drug stores, and gasoline stations, as principal
c.ustomers, and a large variety of retail stores and service firms. Trad-
ing stamps are issued in connection with annual sales to the consuming
public of over $40 billion in goods and services, including at least half
of all gTocery sales.

4. As indicated hereinabove, trading stamp companies, including
the respondent, sell or issue for valuable consideration pads of trading
stamps to retailers , in accordance with the terms and conditions of the
contracts entered into between ' such retailers and such trading stamp
companies. Pursuant to the terms and conditions of such contracts , the
retailers dispense trading stamps to members of the consuming public
in connection with the sale and furnishing of goods and services to
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the latter. Pursuant also to such contracts , trading stamp companies
including the respondent, maintain redemption stores where members
of the consuming public having stamps may exchange, or redeem , such
stamps , when they have been pasted into books furnished for this pur-
pose, for merchandise available from such redemption stores.

Sperry and Hutehinson operates over 850 trading stamp redemption
stores throughout the United States , through which it annually dis-
tributes to stamp-holding members of the consuming public redemp-
tion merchandise purchased at a cost to Sperry and Hutchinson of
over $150 million. It has entered into contracts with more than 70 000
retail outlets for the distribution of S&H trading stanlps. These con-
tracting retailers annually dispense approximately 145 billion S&H
stamps to members of the eonsutning public, pursuant to the terms
and conditions of such contracts, in connection with the sale and fur-
nishing to the public of goods and services valued at approximately
$13 billion annually.

5. The respondent causes , and has caused , its trading stamps to be
transported , distributed , and sold across State lines , in commerce, as
commerce" is defined in the Federal Trade Commission Act, to re-

tailers in the District of Columbia and in various States other than
the State of origin of such sta,mps; has engaged in the negotiation and
consUlmnation of contracts for the issuance of such trading stamps
across State lines and in such commerce; and has purchased , shipped
and distributed , or purchased and caused to be shipped or distributed
various articles of merchandise across State lines either to redemption
centers or to those members of the public who have ordered specific
articles of Inerchandise by catalogues furnished by respondent in
COlnmerce for the redmnption of trading stmnps. Respondent main-
tains , and has continued to maintain , a course or current of trade in
trading stamps and in the redemption of merchandise, in such com-
merce, as hereinbefore defined, and the volume of business in such
COlnme.rce is now and has been ~ubstantial.

In the course and conduct of its business, respondent has been for
1l1anyyears , and is now , in substantial competition in the distribution
or sale of trading stamps , with other trading stamp companies , except
insofar as such competition has been lessened , restrained, or other-

wise injured , as alleged hereinafter.

COUNT I

6. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.
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7. It is now , and has been for some time past, the practice or policy
of respondent, Sperry and l-Iutchinson , to enter into , place into effect
and carry out certain agreements , understandings , and arrangements
with various retailers, by means of conditions contained in its con-
tracts ",vith such retailers , whereby respondent compels or requires , or
attempts to compel or require , such contracting retailers not to dispense
more than one trading stamp for each full ten cents worth of goods or
services, not to give "free stamps " and not to engage in "double stamp-
ing" or "bonus stamping," without special authorization or permission
from respondent. By means of the conditions in its contrnets with
retailers and various other means and methods hereinafter described
respondent has entered into and effectuated the aforesaid practice and
policy whereby it can and does control , establish , manipulate, and fix
the number of trading stamps dispensed by such contracting retailers
in relation to said retailers: sale of goods or services to consumers.

8. ",Vith respect to and in furthe,rance of the aforesaid practice or
policy respondent has caused and is causing said contracting retnile.rs
to enter into or acquiesce in a c0l11bination , conspiracy, agreement
understanding, or planned common course. of dealing, with respondent
whereby the ratio of the number of trading stamps said retailers dis-
pense to the price of goods or sel'Yices offered for sale and sold by said
retailers was and is fixed and maintained. ~Iore specifically, the afore-
said ratio of number of stamps to price of goods or services has been
and is determined and established by respondent and observed by said
~etailers at one stamp for each ten cents of purchase price; further, it
has secured or attmnpted to secure adherence by contracting retailers,
sometimes at the behest of or on behal f of other contracting retailers,
to the aforesaid practice and policy determined and established by
respondent which restricts or limits the dispensing of trading stamps
to not more than one trading stamp foi' each ten cents ,,'orth of goods
or services sold by retailers; and it has threatened to cancel , and has
actually cancelled , the contracts of retailers who would not adhere to
or comply "With the aforesaid practice and policy of respondent which
restricts or limits the dispensing of trading stamps to not more. than
one trading stamp for each ten cents ",vorth of goods 01' services ~'old
by retailers.

9. The effect of the foregoing acts and practices has been and is:
(a) To tamper with price structures, price mechanisms or price

levels , or otherwise to interfere with the free play of market forces in
the merchandising of goods in the markets in which the affected con-
tracting retailers operate, including the. retail food market;



THE SPERRY AND HUTCHINSON CO. 1103

1099 Complaint

(b) To restrain competition between retail merchants , including
competition in the form of giving greater numbers of trading stamps;

( c) To induce and to put together a combination among retail
merchants , in competition with one another, to limit such competition
including conlpetition in the form of giving greater numbers of trad-
ing stamps;

( d) To deprive the members of the consuming public of a great
number of additional trading stamps that might be dispensed to them
but for the aforesaid acts and practices;

(e) vnfairly to deprive retail merchants of the opportunity to con-
duct their businesses , and dispose of trading stamps for \,hich they
have paid money, in accordance ,,'ith their own decisions as to how
best to serve the public.

10. The foregoing acts , practices, contractual provisions, and under-
standings are ,all to the prejudice and injury of ;t.he public, have
restrained and hindered , or have a tendency to restrain and hinder
competition unduly, thereby constituting unfair methods of competi-
tion and unfair acts and practice,s in commerce, in violation of Sec-
tion 5 of the Federal Trade Commission Act.

COUNT II

11. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.

12. In the conduct of its business , respondent and other trading
stamp companies not named herein as respondents, including but not
limited to Top Value Enterprises~ Inc. , Gold Bond Stamp Company,
E. F. l\1:acDonald Stamp Company, King ICorn Stamp Company,
Merchants Green Trading Stamp Company, and Stop and Save Trad-
ing Stamp Corporation , for some years past and continuing to the
present time, have and are now engaged in understandings, agree-

ments, combinations, or conspiracies , and -have pursued and cooper-
ated in a common course of action or course of dealing between and
3!mong themselves, and with full knowledge of each other s activi-
ties in this respect as alleged below , to hinder, lessen , restrict, restrain
suppress, and eliminate competition in the course of the aforesaid
commerce. In furtherance thereof , respondent, in combination with
one or more of the other stamp companies hereinbefore named , and
said other trading stamp companies , directly or indirectly, have on
different occasions engaged in and carried out, and are now engaging
in and carrying out by various means and methods, the following
acts and practices , among others:
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(a) They have each attempted to prevent and have prevented
by conditions contained in contracts with contracting retailers or
otherwise, the dispensing of more than one trading stamp for each
ten cents worth of goods or services sold by said retailers;

(b) They have each attempted to adopt, effectuate , enforce, and
secure adherence to , and have adopted, effectuated, enforced, and
secured adherence to , the uniform condition in contracts that the
contracting retailers dispense not more than one stamp for each
ten cents worth of services or goods sold;

(c) They ,have each attempted to induce and have induced con-
tracting retailers not to dispense Inore than one trading stamp for
each ten cents worth of goods or services sold by said retailers.

13. The effect of the foregoing acts and practices has bee.n and is:
(a) To tamper with price structures , price mechanisms or price

levels, or otherwise to interfere with the free play of market forces in
the merchandising of goods in the markets in which the affected
contracting retailers operate, including the retail food market;

(b) To re,strain competition between retail merchants, including
competition in the form of giving greater numbers of trading stamps;

(c) To induce and to put together a combination among retail
lIierchants; in competition with one another, to limit such competi-
tion, including competition in the form of giving greater numbers
of trading stall1pS ;

. (d) To deprive the ll1embers of the consuming public of a great
number of additional trading stamps that might be dispensed to them
but for the aforesaid acts and practices;

( e) Unfairly to deprive retail merchants of the opportunity to
conduct their businesses , and dispose of trading stamps for which
they have paid money, in accordance with their o"n decisions as to
how best to serve the public;

(f) To limit and re.strain competition between or among trading
stamp companies in the distribution and sale or trading stamps.

l~. The foregoing acts, practices , contractual provisions , and under-
standings are all to the prejudice and injury of the public, have re-

strained and hindered , or have a tendency to restrain and hinder
competition unduly, thereby constituting unfair methods of competi-

tion and unfair acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

COUNT III

15. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.
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16. For some years past and continuing to the present, respondent
by itself or in combination , cooperation , agreement, understanding
with others has entered into , placed in effect and carried out a prac-
tice or policy to prevent and suppress the operation of trading stamp
exchanges or the free and open redemption of trading stamps by
persons or firms desiring to enter or operate such businesses other
than respondent through or by means of, inter alia, the following acts
or practices:

(a) It has attempted to require, and has required, contracting

retailers to agree not to engage in such activity;
(b) It has pursued or carried out a. planned common course of

action or course of dealings with other trading staInp companies to
exchange information about trading stamp exchanges and free and
open redemption , and to furnish assistance in connection with legal
actions brought against persons engaged in such activity;

(c) It has requested or caused other trading stamp companies , which
aTe otherwise in competition with it, to cause their contracting
retailers, who are in conlpetition with the respondent's contracting
retailers , and other persons not to engage in such activity;

(d) It has surreptitiously or otherwise policed the activities of per-
sons it suspected of engaging in such activity, by unfair me.ans in-
cluding surveillance and efforts to deceive and entrap such persons;

(e) It has threatened litigation , and has brought highly publicized
legal actions, in order to .restrain; deter, suppress , or eliminate such
activity.

17. The effect of the foregoing acts and practices has been , among
others:

(a) To suppress independent trading Sta111p ' exchanges , unfairly to
the detriment of the persons engaged in such business or activity and
unfairly to the detriment of the members of the consuming public
who have thereby been deprived of the opportunity of exchanging one

. type of trading stamp for ailother in order to facilitate their
redemption;

(b) To deny to the public the opportunity to redeem such stamps
through persons other than the respondent, to the injury of both the
public and such other persons;

(c) To interfere unjustly, oppressively, and unreasonably with
the right of the consuming public to enj oy the full use of their per-
sonal property and to transfer, alienate, or otherwise deal with such
personal property as they see fit.

18. The foregoing acts and practices are in unreasonable restraint
of trade, are to the prejudice and injury of the public, have restrained
and hindered , or have a dangerous tendency to restrain and hinder
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competition unduly, and thereby constitute unfair methods of com-
petition and unfair acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

Mr. MO'l?ton Needeltrnan , 11/r. Sidney A. Steinitz and Mr. John J.
Vrsu supporting the cOlnplaint.

lIfr. Sarnuel M. Lane , Casey, Lane and 1Ilittendorf, New York, N.
Mr. Sal1~uel K. Ab1?ams, 1111'. George B. Haddock and 11/1'. Jack Lou~

Lipson, Morison, Clapp, Abrams and Haddock vVashington, D. , for
respondent.
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PRELIMINARY STATEMENT

This proceeding charges respondent, The Sperry and Hutchinson
Company, the largest trading stamp company in the United States,
with engaging in unfair acts and practices in commerce in violation
of Section 5 of the Federal Trade Commission Act.

The complaint questions respondent' s practices of limiting the num-
ber of stalnps issued by its licensees and of restricting the subsequent
transfer of such stamps by its licensee s customers. The complaint also
charges a combination with trading stamp companies and with others
the elimination of trading stamp exchanges , and the accomplishment
of illegal price fixing.

Pleadings

The complaint dated .November 15, 1965, contains three counts.
There is an elaborate description of the business, which is repeated in
each count.

The first count attacks the policy of The Sperry and Hutchinson
Company of compelling its reta.illicensees not to dispense more than
one trading stamp for each 10 cents worth of goods or services. This
policy is allegedly embodied in respondenfs contracts and is enforced
both at the instance of respondent and at the instance of competing
licensees.

The second count charges that respondent and certain named trad-
ing stamp companies are engaged in understandings, agreements
combinations, and conspiracies and have pursued a common course of
action to eliminate competition by engaging in among other acts
the prevention of the dispensation of more than one trading stamp

for each 10 cents worth of goods, by securing adherence to uniform
conditions in contracts to that effect, and by inducing retailers not to
dispense Inore than one tra-ding stamp for each 10 cents worth of goods.

The third count charges that respondent, either by itsel:f or in com-
bination with others, has carried out a practice or policy to prevent
and to suppress the operation of trading stamp exchanges. This is
done, among other means , by requiring contracting retailers to agree
not to ente.r into or to engage in such activity, by exchanging infor-
mation with other trading sta-mp companies or by furnishing assist-
ance in connection with legal actions; by requesting other trading
stamp companies to cause their contracting retailers and other per-
sons not to enter into or to engage in trading stamp exchange activity;
by policing and by unfair means inclucbng surveillance , deceit, and
entrapment; and by threatening to bring and by bringing highly pub-
licizedlegal actions. 
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In each count, effects detrimental to the public interest are alleged.
In its answer filed December 23, 1965 , respondent admitted gen-

erally the description of its business but denied that it is engaged in
selling trading stamps, denied that the statistical allegations of the
complaint are correct, and denied that it is engaged in commerce and
in competition in commerce.

1Vith respect to the first count, respondent denied the allegations
generally but admitted that it has a policy in its licensing agreements
with its licensees of agreeing to issue one stamp for each 10 cents of
purchase price and that it refers to those agreements. It also admitted
that it attempts to secure adherence to its contracts , sometimes after
complaints from other licensees, and that it has cancelled the license
of one licensee for violation of contract terms. It further denied the;
effects that are alleged.

With respect to the second count, respondent denied all of the
allegations.

As to the third count, respondent denied the allegations except it
admitted that it had tried to prevent trading stamp exc:hanges fron"l
buying, selling and exchanging its sta.mps.

PreheaTing

On November 30 , 1965, the hearing examiner ordered a. prehear;..
ing conference to be held January 5 , 1966. This order crossed respond-
ent' s Inotion for a more definite statmnent of charges filed November 29,
1965, in the nlail distribution. Respondent' s motion was denied after
argument held December 10 , 1965. During the course of the argument
complaint counsel disclosed their theory 'Of the case.

Thereafter, extensive prehearing procedures took place. These re-
sulted in: elaborate discovery of the names of witnesses, the docu-
ments to be offered , and the charts and tabulations to' be used; and
pretrial decision on the in CCl-1nerCt character of certain information
secure-a :from respondent a-nd from third parties was nlade. The Com-
mission authorized deviation from the continuous hearing rule and"

denied further discovery of Commission documents.
The parties made admissions of the genuineness of docmnents and

of facts stated in them and took depositions of two witnesses. The
parties exchanged underlying data for charts and reached agreement
on their mathematical accuracy. Further discovery of documents of
respondent was secured. Finally, both parties placed documents to be
offered initially by them in loose leaf binders. The hearing examiner-
heard and ruled upon objections thereon in advance of the commence-
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lnent .of formal hearings. These procedures materially reduced the
formal hearing time.

During the course of prehearing, respondent brought suit in the
Southern District of New York against the Commission and the hear-
ing examiner, seeking an injlUlction against further proceedings lUl-
less the discovery denied to respondent by the Commission ,vas granted.
Hononuble Frederick Van Pelt Bryan denied a prelilninary injunction
on June 14, 1966, and the suit was thereafter discontinued by
:sti pulation.

The Formal Hearings

Hearings .commenced in "'\Vashington , D.C. on June 15 1966 , and
continued there until June 20 , 1966. Then , pursuant to authorization
by the Commission , hearings were held in Dallas , Texas, comlnencing
June :28 , 1966, and continued until July 6 , 1966. Hearings were sus-
pended for the purpose of taking depositions in Corpus Christie
Texas, bl1t were resumed in "'\Vashington , D.C. July 11 , 1966. Hearings
then continued \lith brief adjoUl'lllnents , eustomary in judicial pro-
ceedings, until the close of the case of eomplaint counsel on August 5
1966. There was then a Comlnission-authorized interval until Au-
gust 2. , 1966 , before the case continued with 'brief adjournments until
October 12 , 1966 , when both sides rested. On October 12, both parties
bv a.Q.Teement amended their lists of exhibits to include all exhibits and

.' '--

to deseribe the action taken thereon. (See CX 1B-1Z58; RX 4-4Z42.

Posthearing Submissions and Argument

Both parties requested additional time for filing findings, objections
thereto , eonclusions, briefs and reply briefs , and for the hearing ex-
aminer to sublnit his initial decision. These requests were granted in a
conditional order dated October 13 , 1966 , that also set oral argument.
The order and request were certified the same day to the Comnlission
for approval.

By order elated October 21 , 1966 , the Commission extended the tinle
for filing initial decision to ~fRrch 15 , 1967. The hearing examiner
withdrew his conditional order of Oetober 13 , 1966 , and issued a new
order scheduling earlier times for the posthearing filing of briefs , COll-

elusions , and findings of fact , and for oral argument in accordance with
the, Commission s decision.

Oral argument was had January 13 , 1967 , on the proposed findings
,conclusions and order.
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Motion to Dismiss

At the conclusion of complaint counsel's case, counsel for respond-
ent moved to dismiss. Decision was reserved. Thelllotion is now denied.

Basis for Decision

This decision is based upon the entire record and upon the hearing
exaIniner s observation of the witnesses called. References 1 to particu-
lar portions of the record are examples only. Proposed findings and
concl usions not adopted in substance or as proposed are rej ected as ir-
relevant, immaterial , or erroneous. The following fuldings, conclusions
and order are adopted.

FINDINGS OF FACT

A. Glossary

Terms frequently used in the testimony with their meanings are:
(See 0 

&; 

(1) "Trading stamps" are sma.Il , gummed pieces of paper about the
size of postage stamps , bearing on their face. the name , trademark , or
ljke insigllia of the company that originally issued them. Custolllarily,
reta,il merchants dispense them to their customers in connection with
tIle sale of goods or furnishing of services, pursuant to the ternlS and
conditions of contracts betlleen such Inerchallts and the colllpany from
which they secured the stamps.

(2) "Redemption of trading stamps" is the exchange of goods
waTes , or nlerchandise, referred to at times hereinafter as "redemp-
tion nlerchandise " for trading sta.mps. Such redenlption custonlarily
takes place at a "redemption store " also known as a "rede1nption cen-
ter" or a "branch" (Tr. 5142 5179).

1 The following nbbrevations are sometimes used:
CX = Commission Exhibit.
RX=Respondent Exhibit.
Tr. = Transcript page.
C=Complaint.
A=Answer.
S = Stipulation.

Adm. = Admission.

CPF = Commission Proposed Findings.
CCPF= Commission Counter-proposed Findings and Objections.
RPF = Respondent' s Proposed Findings.
RCPF = Respondent' s Counter-proposed Findings and Objections.
Due to time limitations, reliance has been placed on counsel' s proposed findings for

references in many instances and references to their respective findings are intended 
include their citations. Appendix D is a key to locating the parties ' proposed findings and
conclusions for comparison with this initial decision.
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(3) A "trading stamp company" is a. firn1 engaged in the business
of issuing trading stmnps to retail merchants and of redeeming such
stamps from the customers of such mercha.nts.

(4) .l\. contracting retailer" is a retail merchant or businessman
who has entered into a contract with a trading stamp company, pur-
suant to the terms and conditions of which contract suc.h retail mer-
chant or businessman secures trading stamps from such trading stamp
company and dispenses them to members of the consuming public in
COllllection with the sale of goods or the furnishing of se,rvices to con-
sunlers. The tenn "licensee" is often used to desc.ribe, a contracting re-
tailer who is sometimes also described as a franchise holder (Tr. 5022).

( 5) "Trading stamp exchanges" are persons or businesses engaged
in the exchange of trading stamps issued by one trading stamp com-
pany for those issued by another, or engaged in the sa.1e or purchase of
trading stamps to or from members of the consuming public (Tr.5438). 

(6) "Double stamping~~ is the dispensing of two trading stamps for
each ten cents worth of goods or services (Tr. 5231).

(7) "Bonus stamping" is the dispensing of a number of extra
stamps in connection wi,th the sale of a specified item or in connection
with total purchases exceeding a specified amount (Tr. 5231 , 7129).

(8) "Free stamping" is the dispensing of stamps to customers other
than in conneetion with the sale of goods or services.

(9) "Extra stalnps" include those received from double or bonus
stampings (Tr. 7129 7130).

(10) "Institutional stamping" includes free stamping and issuing
of bonus stamps in connection with total purchases exceeding a speci-
fied 'amount (Tr. 6872 , 7131).

B. The R.esponc1ent

(1) Respondent, The Sperry and Hutchinson Company, more com-
monly known as "S&H" (and hereinafter sometimes referred to 
"Sperry and Hutchinson

" "

the company," or "respondent" ) is H, cor-
poration organized and existing under the laws of the State of New
Jersey, with its principal office and place of business located at 330
Madison Avenue , New York, New York (C; A).

(2) R.espondent, when incorporated in 1900 , succeeded a partner-
ship that had been organized in 1896 by a relative of 1Villinl Sperry
Beinecke , Ithe present president and chairman of the board. l\lembers
of the Beinecke family beneficially owned, directly or indirec;t1y, on
the date the complaint was filed, substantially all of the COl1ll110n stock
and, together with foundations of which various family members are
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trustees or members , 'approximately 65 percent of the outstanding pre-
fen' ed stock of the company (RX 924b).

(3) Sperry and Hutchinson is engaged ,primarily in furnishing a
trading stanlp service for retaillnerchants and their eustomers-a busi-
11ess which it has conducted for the past seventy years. The cOlnpany is

the oldest and largest trading stamp company in the United States
(RX 924b).
(4) The company estimates ithat there are presently more than 35

million American households saving "S&H Green Stamps which they
obtain from retailer licensees of ,the company. The number of retailers
lieensed by the eompany to use its trading stamps service presently ap-
proximates 55,000 , and these licensees distribute S&,H Green Stmnps to
over 70 000 retail outlets located throughout the United States. The
cO1npany maintains more than 850 redemption eenters where savers
of S&11 Green Stamps may redeem them for a broad range of merchan-
dise. .11-pproximately 32 million copies of the company s catalogue il-
lustrating and describing such merchandise were distributed in 1965

(RX 924b). The merchandise is of high quality made by well-blown
and reliablema,nufacturers and is selected carefully and with a view
to meeting consumer desires (RPF 15-33) .

(5) In recent years , the company also extended the application of
its trading stamp service to its incentive programs , which were de-
veloped primarily for industrial and commercial companies , and these

programs now represent a small part of its business (RX 924b).
(6) Respondent is the leading trading stamp company in the

United States-one of the fe,y trading stamp companies operating
ona nationwide or nearly nationwide basis-and it has annual gross
reeeipts of over $300 million. It issues between 37 percent and 40 per-
cent of all ,trading stamps in the United States. Between 56 percent

and 61 percent of all households in the United States save S&H Trad-
ing Stamps (C; A; CXs 3a, 5, 10A-10B 413).

(7) Respondent employs approximately 9,000 people on a regular
basis , approximately 6 300 of whom are employed in redemption cen-
ters, distribution centers, and department stores. It also mnploys a
substantial number of addittional people at certain times of the year
to meet seasonal rBquirelnents (RX 9Mb) 

(8) In each of the past 30 years the company has paid c.ash cliviclEmcls
on its COlllmon stock (RX 924b) 

(9) From 1914-1964 S&H issued 1120 billion stamps. During ,that
period 964 billion stanlps were redeemed. At the end of the period there
was a total of 156 billion stamps unredeemed (CX 444). During rthe

year 1964, almost 145 :billion stamps were issued and a little more than
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132 billion were redeemed (CX 399b). The company operates on the
basis that 95 percent of its stau1ps will eventually be redeemed (RX
024!b) .

Co The Trading Stamp Business

(1) Trading stamp companies in the United Sta.tes in 1964 collected
about $800 million for the approximately 400 billion trading stmnps
they issued to more than 20.0 000 retail establishments lUlder contract.
Such establishments include food supermarkets, drug stores, and gaso-
line stations, as principal customers

, '

and a large variety of retail
stores and service firms. Trading stamps are issued in c011l1ection -with
annual sales to the consmning public of about $40 billion in goods and
services, including about half of all grocery sales (C; -'-~; CX 3b , 411;
see Adnl. 113) 

(2) Such trading stamp companies, including the respondent
issue for valuable consideration pads of trading stamps to retailers
pursuant. to contracts. Such contracts authorize the retailers ;to dis-
pense trading stamps to members of the. consuming public in connec-
tion with the sale and furnishing of goods and services. Such contracts
also require trading stamp companies , including the respondent, to
maintain redenlption stores where me.~nbers of the consuming public
who have stamps may exchange or redeem such stamps (after they
have been pasted into books furnished for this puIipose) for mer-
chandise available at such redenlption stores (C; A; CX 43-58 incln-
sive CX 11).

(3) The number of companies engaged in the trading stmnp busi-
ness is somewhere bet-ween 200 and 400 , according ,to estim'ates made
at various times by or on beha.1f of respondent (CX 10a-c; RX 024;
see also Tr. 6285-6286). Respolldent~s estimated share of the industry in
1964 was 38 percent of the Sitamps issued and 40 percent of the dollar
vol ume received (CX 5). In the same year five other companies col-
lectively accounted for 50 percent of the stamps issued and 43 percent
of the dollar volume received. Accordingly, the six largest companies
represented between 83 ,percent ttnd88 percent of the industry. No other
trading stamp companyaccourited for a share greater than 3 percent
or the donar vollUlle or 4 percent in the nunlber of stamps issued
(CX 5.

(4) Respondent competes with other trading stamp companies in
the price alt which it sells i,ts service and in the value of the redemp-
tion merchandise which it supplies (1'1'. 3699-3700 , 4965 , 5289-5290

4992 5713 , 6156-6161 , Prehearing Order No. 3). Respondent' s position

418-345-- 72---- 71
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yaries State by State, and in some areas companies issuing other stamps
are dominant (e.g. in California , Blue Chip Stamps acc.ount for about
three quarters or the stamp business (Tr. 6':;2:2). Plaid Stamps are im-
portant in certain areas in the East , Top Value in c.ertain areas in the
:i\lich:est and Gold Bond and Gold Strike probably in the State of
Utah (Tr. 4982 6235) ).

(5) The trading stamp business inc.reasec1 rapidly a.fter 1950
when food supermflrkets began issuing stamps (Tr. 3010 630-4:). From
1950 to 1962 , the share of retail grocery store sales made. by stores
using trading stamps increased from 1 percent to 47 perc.ent. The per-
c.entage has since declined to 43 percent (Tr. 6430- , 6505; see OX
681). :l\iost of the major cOlllpetitors of respondent have come into the
business or become factors in it since 1950 (Tr. 6:288 6289). The major
supermarket chains ha.ve given impetus to the increase in the trading
stamp business. Some have issued trading stamps of different com-
panies in different ouitlets or areas (Tr. 6511-16). Others developed
or bought their own trading stamp companies (Tr. 6291-2). In a num-
ber of metropolitan areas stamp dispensing supermad::eits ac.count for
a major, sometimes overwhelming, proportion of the retail food busi-
ness (see RX 1012 , OPF pp. 10-11). Respondent has increased it sales
000 percent since 1950 , and it has derived the majority of iits revenue

from food stores, supermarkeJts being its most significant block of
business (Tr. 5010- , 6304; EX 924b p. 7). Despite its increase in
business its share of the market has declined (Tr. 6157). Twelve super-
market chains which accounted for a third of respondent's revenue in
1965 , all became its customers since the 1950's (Tr. 5240). On the other
hand in 1965 , respondent served twice as many independent food stores
as it did chain food -outlets (Tr. 6493).

(6) Respondent through deliberately adopting a policy of franchis-
ing only one competing retailer in a given a.rea. has limited its share
of the market (Tr. 4994). ",Vhile this is 'Subject to exceptions (see Tr.
5016- , 5200-1) and while there are a. number of instances where a
competitive overlap exists between different types of stores or because
of extension of the trading area beyond the immediate vicinity of
respondent' s licensee (see Appendix A), this limitation leaves pro-

spective customers available for other trading stamp companies "\\ho
have from time to time entered the business (see Tr. 4994 , 6087-
6157) .

j\Iost trading stamp companies place less emphasis on the develop-
ment of families of merchants than respondent does (Tr. 4177, 4871
6068-69) .
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(7) Respondent requires ~ stamp savel' to fill at least one book
before she can present stamps for redemption (Tr. 4893 , EX 924b).
Respondent' s purpose is to encourage stamp sayers to continue to
patronize its licensees and to make the. minimum redemption article
of sum.cient value to keep the stamp savers ' inte.rest ali've (Tr. 48~3-
4894) .

(8) Respondent takes the position that it redeems its stamps no
mattel' hay;' long ago they were issued and it has redeemed a. small
number of stamps that had been outstanding for many years (II'.
J952, 5126- , RX 924b

, p.

8).
(9) The trading stamp promotion unlike promotional devices such

as games and types of lotteries has no element of chance. Of course
stamps can and are sometimes used in lottery type promotions. The
stamp saver who follows the instructions in the stamp collection book
knows in advance what she can secure for her stamps, and proyided
she secures the minimum number has a wide choice in the selection of
articles. Except in States ,,-here cash redemption is mandatory or
optional , respondent ordinarily makes redemption only in merchan-
dise and in the optional States does not encourage cash redemption.
The choice that a stamp saver secures at the redemption center , ,,-hile
not as wide as if the saver might patronize any other store she desired
secures goods for her of greater average retail value than is the average
cost of the stamps or the cash redemption value (see Tr. 4045- , 4188-

5617- 7151-52; ex 402~3 , 586).
(10) State legislation or regulation affecting the trading stamp

business has been succinctly summarized by the company in its April 27
1966 , Prospectus filed 'with the Securities and Exchange Comlnission
which reads in part as follows:

Sixteen states (California, Connecticut, Florida , Indiana, Maine, ~Iaryland,

Massachusetts, Nebraska New Hampshire, New .Jersey, New ~lexico, North
Dakota, Ohio , South Dakota , Utah and Vermont) require that the stamp saver
be given an option to redeem stamps in cash. The States of 'Visconsin and Wyo-
ming require redemption of trading stamps in cash only and the State of
,"Vashington achieves the same result by imposing a prohibith-e tax 011 merchants

,,'

ho use , and on trading stamp companies wldch sulJply, trading stamps redeem-
able in merchandise. .With the exception of 'Wyoming, states requiring redemption
in cash only, or in cDsh at the option of the stamp s:wer, also require that he be
permitted to redeem less than a full book of stamps when redemption is made in
cash if stamps having a minimum aggregate value specified by statute are pre-
sented for redemption. 'With the same exception , these states also require that a
cash redemption value be printed on the face of trading stamps. Certain of these
states also require annual registration of trading stamp companies and in some
cases the posting of bonds to assure redemption. The State of Kansas prol1ibits
the issuance of trading stamps on sales of mercl1andir-;e. (RX 924b.
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D. Interstate Commerce and Competition

(1) Respondent and a number of its competitors are eng~ged in
commerce" as defined in the Federal Trade Commission Act (Tr.

4982 , 6285-6320) .
(2) Respondent has its main office at 330 l\ladison Avenue , New

York, New York (C; A. ) . There through a computerized operation 
keeps track of all of its merchandise operations (see Tr. 7927 et seq.

There are over 850 redemption centers, one or more of which are
located in 44 of the 50 States of the United States (CX 586 , p. 100) ;
and there are nine distribution centers , each located in a different State.
These distribution centers store the merchandise. and ship it to the 850
redemption centers. Purchasing is centralized in the. New York office

(Tr. 5698), and the computer is also located there. Thus , of necessity,
numerous communications must pass between the redemption and the.
distribution centers and bet-ween those centers and the New York of-
fice-substantiallyall across State lines (see CX 586). l\Ioreoyer, the
merehandise from the distribution eenters in many instanees must pass
across State lines to the redemption centers. In addition , in the granting
of its licenses and in the delivery of its stamps , respondent has a sepa-
rate system of control and distribution (CX 413e-g; Tr. 4911-13; EX
924b). Its stamps of necessity are transported aeross State lines. Nego-
tiations for its contracts with its 70 000 franchised retailers like\,ise
involve communieations that cross State lines (CX 413), because its
eontract must be accepted at New York , N e\y York , to be valid (RX 3).

(3) Respondent, a,ccorc1ingly, maintains and has eontinued to main-
tain a. course or current of trade in the issuance of trading stamps and
in the redemption of meehandise in sueh commerce as hereinbefol' e de-

fined. The volume of business in snch commerce is now flnd has been
substantial (R.X 924b).

(4) In the course and conduct. of its business , respondent has been
for many years and is now in substantial competition , in the distribu-
tion of trading stamps with other trading stamp companies (1'1'. 5759

6160-61; RPF 91).

E. Respondent Sells a System Not Stamps

(1) At the threshold of this initial decision , fl difference. of views
concerning the character of respondent's l.msine.ss must be considered.

(2) Complaint eounsel initially contended in the con'lplaint that
respondent was in the business of selling trading stamps that carried
with them the right of redemption in merchandise. (C 1d , 2 , 3 , 4, 5 , 6 ;

denied in A. ) Respondent, on the other hand , took the position that it.
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was selling an integrated service to retailers and that only one of the
facets of that Ben-ice ,,-as the delivery of stamps and their redemption
in merchandise.

(3) In its prospectus of April 27 1966 (RX 0:24b), issued dnrjng
the course of this proceeding, responc1enfs position is spelled ont in
detail as follO\ys 

BrSI::\ESS
Jlethoa of Opera.(ion

The Company s trading f!tnmp senice is u:,;ed by retailers primarily as a
method ,of promotion which will enable tl1E'll1 to increase and maintain their
volume of sales. By offering S&H Green Stnmps with ench sale, they seel~ to at-

tract new custonwl'S and to encom'age steady pntl'onage. The Company s stamp
service also provides retailers ,vith a conwnient means of offering customers
a discount for the payment of cash or for prompt pa;\ment of credit balances.

An important featnre of the Comp:m~- s sun-icE' is its general practice of not

licensing more thnn one retailer in the same type of business ,'dthin a given
marketing area. This practice enh' flnces the value of the Company s service to the
retailer, since it enables him to differentinte his establishment from those of his
competitors. The size of the marketing are,a for which exclusive rights are given
varies depending upon the type or business. For example, a supermarl~et will

ordinarily have a larger exclusive area than a service station.
Another important feature of the Company s senice is its '; cooperative" na-

ture. The Company endeavors to license a group of non-competing l'rtailers ,....ithin
a marketing area , generally includilJg a store ,,-hich attracts a large number of
customers , such as .a supermarket. As a result , consumers ,,-110 are attracted to
one retail establishment because of their interest in obtaining S&H Green StmllVS
tend to become customers of other 'licensees in thearen.

l1e promotional value of a trading stamp senice such as that offered by
the Compnn~ is greatly influenced by the degree of consumer acceptance of the
stamp s brand name. The Company lws fur severnl years engaged in an exten-
sive national advertising program aimed at increasing coni"umel' preference for
S&H Green Stamps.
The Company s license agreements ,are generally entered into for a period of

one year, although some are for longer periods , and provide for annual renewal
unless either party gives notice of termination at least 30 days prior to the stated
expiration date. 1'he licensee V~lYS the Colllpan~ for the use of its senice .
amount based upon the number of stmnps distributed by him. The license agree-
ment provides that -title to the staml)s remains in the Company. In mm;t areas
the rates charged by the Company for licensing" its trading stump service de-
cre,ase as the volume of usage increases. For retailers in certain categories who
reach a certain annual level of stamp distribution , the company guarantees
that the cost of its service will not exceed two per cent of the retailer s sales.

The licensee agrees to advertise the use of S&H Green Stamps , to furnish his
customers with stamp saver books and cata.logs 9f redemption merchandise, both
of which are supplied to him by the Company, and to offer stamps on every pur-
chase at the rate of one stamp for each 10 cents paid. In practice, the latter pro-
vision is not 'strictly adhered to by some licensees. Though contrary to Company
policy, some licensees do not offer stamps with e,ery purchase and others offer
extra stamps in connection with special promotions.
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Retailer Licensees

The Company licenses the use of its trading stamp service to retailers en-
gaged in almost every type of retail business conducted in the United States.
However , the Company s service has been used most often in those fields of re-
tail trade which are characterized by similarity in the products and services
offered and a high frequency of purchase, such as food stores and service sta-
tions. This is indicated by the following table which sets forth the percentage
breakdown of the Company s total service revenue for the year 1965 between

the major categories of licensees:
Percent

Supermarkets and other food stores_n___--_n_---------------------- 61.

Service S ta tions_____--- 

~----- - --- ---- ---- ----- -- --- - --- - 

--- ----- ----- 21.

Department , clothing, dry goods, furniture and general stores-_n--_-_n- 4.
Drug stores___- 

-------------- - - -- ---- --- - -- ----- ------------- --- --- 

-- 4.
Other retailer licensees_____------------------------------------------ 5.
Incentive programs___- --

------ - - -- - --- - -- - --- -- ----- ----- ---------- - 

- 2.

100.

The Company s trading stamp serYice has historically had its most widespread
use among small independent merchants, who are often unable to afford other
types of s,ales promotion ayailahle to their larger competitors. These small in-
dependent retailers still mal~e up the numerical majority of the Company
licensees. However, a substantial portion of the growth in the Company s service
revenue during the post-war period has resulted from the adoption of its trading
stamp service by supermarket chains , ,yhich have become an increasingly im-
portant factor in food distribution during this period. Each of the 12 licensees ac-
counting for more than one per cent of the Company s SE.'rvice revenue in 19G:)
was a supermarket chain. The:,e 12 chains acC'ountecl for approximately one-
third of the Company s 19G5 service 1'eYenU8 , with no one of them representing
more than 7.5% of service revenue.

l\fany of the Company s licensees have been using its trading stamp service
for a long period of years. Eleyen of the 12 l.nrge~t lieensf'es mentioned above
or predecessor companies , ha,e distributf'd S&H Green Stamps for more than 10
years and the twelfth for more than fi,e years. Although the Company experi-
ences substantial turnover in its retail outlets eaC'l1 year, primarily among
smaller licensees , the Company estimates that the outlets which discontinued the
use of its service during 1965 accounted for less than 107(, of the previous year
total service revenue. Most of the Company s large chain licensees do not offer
its stamps in all of their retail outlets at any gi,en time. A trading stamp
service such as that offered by the Company is one of several merchandising'
techniques available to retailers ' and its 1'elfltive effectiveness depends upon
a number of factors , including the nature f\J1d degree of local competition , the
relative competitive standing of the retail outlet and the extent of local consumer
interest in trading stamps. For this reason , the Company s larger chain licensees

frequently employ various methods of promotion in different marketing areas.
For example, one of the Company s largest licensees discontinued the use of
S&H Green Stamps in one of its marketing regions during 1965 ,and introduced
them for the first time in a different region in the early part of 1066.
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The Company has a sales force of approximately GOO field representatives
located throughout the country who solicit new licensees and service existing
licensees,

RCllclllption
After filling at 'least one book containing 1:200 stamps, a stamp saYer may

present them to the ComllallY for redemption in merchandi~e, In certain states,
ns described under ;' Legislation . (see fincUngC 4) stHmps may GIBO be redeemed
in cash , but. .such c;lsh redemptions represented less than on8 per cent of the
total redemptions rnade by the Comp.any in those states during 1965.

The Company maintains more than 850 redemption centers located throughout
the country, Of these , approximately 730 maintain inventories of merchandise
from ,,'hieh redemptions can be made immediately. The remainder , many of
"\vhich dbplny samples of merchandise items, accept orders which nre filled
within a few d11YS by one of the Company s nine distribution centers. _\ stamp

saver who is not located near one of the Company s redemption centers can re-
deem stamps by mailing them directly to one of its distribution centers,

The Company offers its stamp s.avers a choice of over 2 000 mercl1andise items,
mnst of which are nationally advertised brand:-- The:,:e include various house-
hold items such as textiles, fiat,,' al'e, Idtchen utensils , L:nnps and small appli-
ances , as "\yell as leather good!"

, ,

apparel , pl1otogral1hic equipmeilt , sporting goods
jewelry and \'arious other types of merchanc1ise, "\yhich fire Hlustrated and
described in a catalog published each year by the COl1lrian;\,
The Compfmy does not accerlt cash l1f1.;\ment in whole or in part for any 

its merchandise, distributing it only in redemption of its l"rcl ding st::: mpp. The
lillmber of filled stamp books required to redeem the items in the Company
Inte,st. catalop: ranges from one to 3.~5. The average redemption made by the
Company in 1865 invol'led two and one-rjl1flrter books of 8tamp~.

The retail value of the mel'chanc1ise obtainable upon the rpc1ell1l1tion of a book
of the Colllllany s tr:1ding stamps varies some"\vIJat , depending upon the item se-
lected. Based upon surveys th:lt h:lye been 111:1(le, hO' \\'8v\"r , the Company be-
lie"es tha t the a vernge reta n value of its redemption mf'.rchandi:'8 is :1 pprox-
imately $3. 00 11e1' book of 1200 stumps , which exceeds the ,ftmount rC'C' eivec1 by tl1e
Company in connection with the issuance of the same 1111 mh e:;: of stamps. On

the hasis of this $3.00 value, the redemption merchandise distributed by the
Compan~' in 1965 would represent a total retail value of approximately $333
million. The Company purchases' its redemption merchandise from over GOO sup-
pliers, for some of which the Comp.any is the largest single customer.
The Company stf\llc1s re:1(l;1 to rec!eem all trading i'l"nmps it has ever issued,

regflrclless of the length of time they hayE'. l)(:'e11 ontstanc1ing. It frequently re~leems
stamps "\vhich were issued mf1ll~- ye:ll'S pl'ior to their redemption, The Company
is therefore unable to determine with absolute certainty the percentage of its
stamps issued "\Yhieh II-ill ultimately be presented for redemption, HO\Ye'ler
bnsed upon the dal:'!. anlilnble to it. the Company has for more tl1On 40 yenrs kept
its fi11f\1lcialreeorc1s 1111cl filed its tax returns on the bnsis that 95% (~f nIl stamps
issued will ultimately be re-c1eelllec1, anc1 it maintfl ins lia bility accounts to provide
for the cost of redeeming stamps on ibis basis. The 95% redemption rate is ::11::':0

reflecteel in the charges which the Comp~lllY makes for the use of its trading stamp
service and the values offered in the redemption of its stamps. As a matter of
poliey, the Company makes eyery effort to encourage and facilitate redemptions
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because it belieYes that a high rate of redemptions is important to the continued
participa tion of retailmerchan ts and their customers in its trading stamp service.
( Brackets added. )

( 4) The testimony of witnesses called by respondent corroborated in
major respects respondenfs position (Tr. 4873-4886 , 5016- , 6063-
6087- 7135-39) as stated in its prospectus (EX 924b).

(5) The provisions of respondent's contract with its licensees gen-
erally in use (CX 11 , Stip. 6) also confirm responclent~s position as
follows: (Respondent is referred to as licensor in snch contracts and
numbering and lettering refers to those in the contract.)

a. The ,\lhereas clauses defillitely show that system.! is the sub-

ject of the contract:

WHEREAS, the LICEXSOR has deYised, extensiyely advertised , popularized
and successful1y put into operation in many cities in various states of the rnion
a CO-OPERATIVE CASH DISCOUNT SYSTEM whereby there may be offered
to retail consumers a cash discount on all purchasei';, irre~pectiYe of their amount.
thereby inl"iting find rewarding cash or prompt pnYIllellt for goods soW for the
purpose of decreasing the merchant's losses from slow 01' bad accounts and at-
tracting and increasing the yol ume of his cash trade; and

"\VHEREAS, the LICENSEE desires to ayaH himself of the use of the LICEX-
SOR' aforesaid CO-OPERATIVE CASH DISCOUXT SYSTE:U for said
purposes:

b. The licensor (respondent) agree.s to let the licensee install the sys-
teDl and to use its stamps as tokens or symbols; more specificany it
states:

FIRST: THE LICEXSOR AGREES:
(a) To license and authorize. and does hereby license and authorize, the Li-

censee to install and use in connection with his business at the aforesaid place
and a t the places listed on the reverse side hereof its said CO-OPERATIVE CASH
DISCOUNT SYSTE:\I and to use its S&H CO-OPERATIVE CASH DISCOUXT
STA::.\IPS as cash discount symbols 01' tokens in connection there,yith.

(b) To print the name and business address of the Licensee in any appli-
cable directory of me chants , using its aforesaid CO-OPERATIVE CASH DIS-
COUNT SYSTEM , hereafter issued and distributed by it.

(c) ITo furnish to the Licensee advertising Sig11S in quantities sufficient for use

inside and outside his p1ace or places of business to make known to the public that
he has adopted its aforesaid CO-OPERATIVE CASH DISCOUNT SYSTEM.

(d) To furnish the Licensee with its S&H CO-OPERATIVE CASH DISCODXT
STA:\IPS to be issued to his customers as hereinafter rn'ovided.

(e) To furnish for distribution S&H collectors' books, in which customers
may paste and accumulate S&H CO-OPERA'l' IVE CASH DISCOUNT STAl\IPS.

(f) To redeem the S&H CO-OPERATIVE CASH DISCOUNT STAl\IPS, when
collected in the manner herein prescribed and presented at any of its stores or re-
demption stations by the Licensee s customers , by giving them in exchange there-
for, at the option of the Licensor or as required by law , cash or goods, wares or
merchandise of their O,yn selection , 'as described in its catalogues then current
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and subject to the conditions herein and as printed in said catalogues and
collectors ' books.

c. The licensee in turn agrees to adopt and use the system (a) and
to advertise the system and the fact that he issues S&H stamps.

d. The licensee , it is true , agrees to order a specified number of books
of stamps (c) and

To pay the Licensor for the use of its CO-OPERAITIVE CASH DISCOUNT
SYSTEM an amount measured by the number of pads of stamps ordered and de-

livered at the rate of dollars per pad payable on delivery of same.

Thus the respondent is paid in full at the time the stamps aredelivered. 
e. There is an express provision that stamps shall be issued one

for each 10 cents of cash payment and that the stamps shall not be used
except in the manner provided. That is, the licensee agrees:

(e) To offer S&H CO-OPERATIYE CASH DISCOUNT STAMPS to all cus-

tomers mnking cash payments. find when accepted to issue to the customers one
of Raid stnmps for each ten cents. represented in such payments. as a discount
in consideration of the payment of cash when 1l1nde either C. D. or, at the op-

tion of the Licensee, on or before the 20th proximo, and only for redemption by
the Licensor,

(f) In consideration of the license to use the Licensor s CO-OPERATIVE
CASH DISCOUNT SYSTK.\I and the seryices to be performed by it and the ini-
tial and other expenses incurred in inst.alling said system in the Licensee
lilace of business and in educating and making known to the public the advantages
of the same, the Licensee agrees not to procure, use or dispose of the Licensor
S&H CO-OPERATIVE CASH DISCOUNT STA:\IPS in any manner except as
herein proYidecl.

f. The parties mutually agree that title to the stamps and signs shall
remain in the licensor and shall not pass to anyone else; that the agree-
ment shall be for a specified term and shall be automatically renewed
unless terminated; tlult on termination the unissued stamps a,nel the

signs shall be returned to the Jicensor, and the licensee shall be repnic1

for the unissued stamps; that the agreement shall be nontransferable,
shall be applied to the particular premises , and may be terminated by
the licensor en breach of contract or in case of bankruptcy; that the con-

tract shall constitute the entire agreement and shall be for the benefit

of licensee s customers as ,veIl as for the parties (OX 11 ~ Third a-f).
(6) Respondent, early in its history has, through its contracts with

its licensees , reserved the title to its stamps and has provided that such
stamps should be used as an inducement for cash trade; that they should
be issued on a one stamp for each 10 cent purchase; and that the con-
tract should be for the benefit of the licensee s customers (RX 1 2). Its

earlier agreements stressed the advertising phase of the system (RX 1
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2). By 1915 respondent described its service as ;' a cooperative premium
system of advertisill~: the business of merchants and others and of re-
"\Yl1rcling continuous patronage and increasing cash trade:' (EX 3). By
1936 the system was described as a cooperative discount system (R.X 4).

(7) The collector s books , furnished by respondent to its licensees
nnd described in paragraph First (a) of the licensing contract (eX
11), contain a notice reserving title to respondent. It reads as follm\s 

NOTICE
S&H Green Cooperative Cash Discount Stamps when redeemed in accordance

,"ith conditions printed below fire your compensation for cash payments made.
All S&H Green Cooperative Cash Discount Stamps now 01' hereafter issued

by The Sperry and Hutchinson Company are subject to all the provisions of the
contracts between this Company and the merchants who issue them, and the fol-
lowing rights and conditions, ,yhich are expressly resfl'led by the Company. whieh
the persons acquiring them expressly accept, and ,,-bich are part of all COD-

tracts bet,yeen this Company and its merchants , and are binding on the merchants
customers.

Neither the stamps nor the books are sold to merchants, collectors or an~
other persons, a t all times the title thereto being expressly resel'led in the Com-
pan:;, and the right to possession thereof is resened to it, subject to the rights of
the merchants and their customers under the contracts with the Campan;,. The
stamps are issued to you as evidence of cash payment to the merchants issuing
the same. The only right ,,-hich you acquire tn said stamps is to paste them in
books like this and present them to us for redemption. You must not dispose of
them 01' make any further use of them without our consent in writing. \Ve "ill in
every case ,,-here application is made to us gi,e you permission to turll over ~-our
stamps to any other lJona-fide collector of S&H Green Cooperatin Cash Discount
Stamps; but if the stamps or the books are transferred ,,-itl1ont our consent. we
reserve the right to restrain their use by, 01' take them from other parties. It is to
your interest that yon fill the book , and personally derive the benefits and adyan-
tages of redeeming it.

The stamps when received 11;) you must be pasted ill the book , as that is the
method we haye adopted for the purpose of preyenting their f'..1rther use. Tbe use
of our stamps is restricted to our merchants and their customers.

THE SPERRY A::'\D H1.1TCHI:\"SO:\" CO:.\IPAXY

(CX 208.

The parties stipulated (Stip. PaT. J2) that the plll' llsing of the notice
had been substantially sim.ihl' since, the year 18D().

(8) Restrictions also llre placed on redemption by a statement in
respondenfs catalogue (see CX 168 ex 586). These restrictions are
that a fun book of stamps is required beJore re(lemption can be made
and that if the stamp SRyer lives within 2;5 miles of a redemption eenter
stamps cannot be redeemed by mail (CX 586). The latter restriction is
sometimes waived.
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(0) On the basis of the evidence submitted and exemplified by the
foregoing, ,ve find that respondent is in the business of selling ml in-
tegrated sel'vice rather than selling stamps as such. \Ve further find
so far as the licen~~ees are concerned , that. title to the stamps ,yill be re-
tained by respondent and that the licensee will not issue more than one
stamp for each 10 cent purchase. ,Ye also find that notice is made avail-
able to those customers of the licensees who secure stamp collector
books; and that the customer may use the stamps solely for the purpose
of redemption.

(10) Respondent has specifically urged that a number of findings
not deemed essential to this decision , are essential to its position. (11e-

sponc1ent' s Appendix A to Reply Brief answer to question #1.) To the
extent that these proposed findings, with the limitation stated , appear
to have been established by proof , they are incorporated in Appendix C.

F. Practical Limitations of Responclenfs System

(1) In theory, respondent licenses only one of a type of business in
each marketing area. It obtains its volume and satisfies the ,yants of
stamp savers by licensing other types of stores. For e:xample , its key
store might be a food stOl'e and the other stores in the family in a par-
ticular marketing area might be a drugstore" a cleaning establishment
a, dry goods store, a harcl"\yare store, and a, selTice station. Thus, ac-
cording to respondenfs theory, a stamp saver will be dnnnl to each of
these stores; and because of the number of clifferent noncompetitiye
stores , the customer will secure stamps sufficient to retain her interest
(Tr. 7135-7138). As a matter of practice , however, in a number of cases
either the competitive aren, ,yns too narro,yly circumscl'ibec1 or the
character of the stores "Ins too strictl\T construed so that actual com-
petition took place between Jicensees (see ex 4:30-470; Tr. 3808-38:55

3857-4012 , see also Tr. 5017-9).
(2) In tlleory, respondent takes the position that multiple stmnp-

ing is destructive of its system and that it should not take place. In
practice, however, its enforcement activity "\yas primarily prec:atory,
only one case of cancellation of a license took place (C; A; Tr. 3465-
B565; RX 924b, p. 6). Although actual ca,ncellation "as rare , in the
case of the smaller store owner, located in a cO1nmunity "here, S&H
stamps iare particularly popular, a, request to cease l1lultiple stamping
,yas sufficient to obtain the desiredl'esult (Tr. 3176-3189 , 3200). But
foOl' a large or lnec1ium-large cha. , such a request ,yould have little or
no effect (Tr. 5426 , 6983- 7020 7060 7089).
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(3) In theory, respondent takes the position that under its notice in
its colle.otor s book , no one but the. peTson to whom the stmnps are
issued by its licensee can redeml1 them. In practice, informal exchange
among housewives is not and perhaps cannot be, policed. 1foreover, in
recent ye;ars respondent. has encouraged with its permission the pool-
ing of S&.H stamp savings by membeTs of a church or of a charity
or fraternal organization for the. purpose of benefitting their organi-
zation (Tr. 5976-6024). Its attack has been upon a CO7r!/ln.e1' cial attempt
to buy, sell , or exchange stamps for a fee or other business considera-
tion (see EX 120-186 inclusive).

(4) From the point of yiew of the consumer, there was no notice
on the stamps as to th~ir non-transfera,bility (CX 1a). There was
moreoyer , some doubt apparent in the minds of the consumer witnesses
who testified about. the notice ill the collector s book. One witness
saiel she neyer read the notice (Tr. 2097 , 2106) ; another thought she.
had a right to exchange stamps with friends (Tr. 2155-5'7) ; and 
third "as not aware of any necessity for getting permission from
S&, before swapping stamps (Tr. 2173). Vice President Rossi of
respondent had no knmdedge of the. extent of s"\vapping (Tr. 5069)
and knew of no action taken by respondent to stop it (Tr. 5070), ex-
cept. the notice in the collec.tor s book (Tr. 5069).

(5) Although title is reserved to respondent under the contracts
Vice President Rossi knew of no taxes paid on stml1ps issued by the
eompany and in the hands of licensees (Tr. 5076) and knew of no
action to stop swapping by customers of lieensees (Tr. 5070). Re-

spondent does not replace stamps stolen from its licensees (Tr. 5076).
(6) Hence , we find that the theoretical method of conducting its

business has varied in practice. ""\Ve pass now to a consideration of the
particular practices that are. attacked in the complaint..

G. All ~ged Unfair Practices

(1) Respon.dent' s Practice of Policing the Issuance of One 8tmnp foT
Each 10 Cents of Pu-1'chase P1"lCe

a. Hespondentadmit.s in its answer that it. enters into agreements
with its licensees reg:lrding the issuance of stamps by such licensees.
It refers to such agre.ements. These agreements have heretofore been
described (finding E5a to E5f), and stipulate that the licensee will
issue only one stamp foi- every 10 cents of purchase price (hereinafter
sometimes referred to as the " 10" limitation) (C; A; see Tr. L1984).
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b., Respondent also admits that it attempts to dissuade, its licensees
from free , double , or bon us stam ping (C; A) .

c. In this fashion respondent attempts to cOlnpel its licensees to
issue only one stamp for each 10 cents of purchase price.

d. Respondenfs urging has been effective in sonle. cases but not in
others (compare Tr. 3176-3189, 3200 with Tr. 5426, 6983- , 7020

7060 , 7089). As a practical matter respondent often permits those
licensees competing ,vith other retailers, ,vho issue srtal1lpS of a riv'al
company that permits multiple stmnping, to meet such competition
(Tr. 4986). Although there is a good deal of multiple stnmping done
by 8&1-1 licensees, it is and has been the policy of 8&1-I to enforce
its eontract against multiple stmnping (Tr. 2020 , 4016- , DB20-

6133-39; RPF 85-89).
e. As r~ business matter and to the extent that trading stamps 'are a

diseount for cash , a linlitation on the number of stamps issuec11imits
tha,t cash discount. (Tr. 5009).

f. As is the case in ckciding what respondent sells , there ',"as , and
there continued to be up to final argUl1lent, a sharp difference of opin-
ion on the facts estnblishec.l about the 1-10 Drovision en issuance of.1-

stam ps.
Complaint counsel affirms that, in terms , the 1-10 limitation is an

express restraint creating a priee-fixing deviee that is pel' se illegal
and is wholly without factual justification (complaint counsel's reply
brie.i pp. 8-23).

Respondent, on the, other hand , claims that the agreements 'are not
complained about (see respondent' s reply brief pp. 1-6) and in any
event that the 1-10 limitation is merelv a definition of the service
which respondent offers (respondent's reply brief p. 19; A pp. 5 , 9 , 16).

On the question of pleading, the examiner has determined that the
IfUlguage of the eomplaint (C 7 and 8) and respondent's statement of
the issues are sufficient to show that respondent ",as apprised of eom-
pla.int counsel's contention that ' certain provisions of the licensing
agreements used by the entire industry ",ere illegal This is so despite
the 1957 action of the Comlnission and its resolution authorizing the
investigation here, which showed a disposition not to question the
basic agreements used by the trading stamp industry. Accordingly,
the following facts are found:

2 There was alEo evidence offered of statements made by respondent's senior officials that
it was respondent' s policy to discourage multiple stamping (Tr. 4984 , 5628-30; CX 4131\
, n , 0, p, 13 , 14 , 18, 19 , 23 37, 143b).
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(i) The lieensee in the license fonn expressly agrees with respond-
ent to issue one stmnp for eac.h ten cents represented III cash paynlents
as defined and not to dispose of the stamps in any other manner (find-
ing E5 ( e) S'llJJ1'Ct).

(ii) This agreement necessarily prevents the licensee from using his
judglnent in offering multjple stamps as a spur to cOlnpetition, and to
that extent , the agreement nlay have some. effect on the prices which
competitors might offer to offset offers or multiple stamps if such com-
petitor were to choose a price cut as a method of reaction to l1lultiple
stamping (Tr. 2996, 3101-3102, 6544-6546, 7270, 7279-80; CX
196-98) .

(iii) On the other hand, in this unique promotional business respond-
ent could not sell its sen-ice of attempting to draw customers into its
licensees ' stores unless it defined of,yhat that service should consist.
The 1-10 limitation is part of that definition (Tr. 7136). As one of its
selling points , respondent tells the. prospective licensee that the licen-
see s cost of issuing stalnps will be. offset by the added number of cus-
tomers attracted by suc.h stamps. This seems to ,york out in practice
(Tr. 5495). The cost to the retailer of the promotional system could not
be defined unless the ratio of stamps to be issued to sales was specified.
This spec.ification is important because the retailer has 'n, choice of
promotions and must. determine. "\yhich one to use (see '1'1'. 6072-
6125- , 7149-50). There could be no system of franchising a family
of noncompetitive merchants \fhich is one of the halll11:arks of 1'e-

spondenfs promotiona.l system , unless each merchant is initially given
the same basis of operation (see 'II'. 4871 , 60G3- , 7138). ,Vhere
multiple stamps are prevalent as in the food stores , there is a notice-
able effect. on the reduction or frl1nehises sought by other types of
stores that. might be expected to become licensees (Tr . 6122- , 6658;
ex 194). The license5 s customer likewise. "\yould not know what ad-
vertising' the issuance of S&H sL"tl1lns meant, unless tlle number was~ .1.
specified (see Tr. 4960 6061- 7137). Respondent's S&H Green Stamps
trade.maTk has had seventy veal'S of meaning' 1- 10 unless some otheru u 

number was specified (Tr. 4960 , 6061- , 7137).
(iv) It is the opinion of the respondent' s officials who testified , two of

whom possess particular expertise in the field of theoretical economic
analysis of trading stamp operation, that the 1-10 lilnitation is essen-
tial to the continnation of the trading stamp business because with-
out it , escalation of multiple stamping will take place that would cause
withdrawal of licensee s customers (Tr. 6071- , 7137). Reliance

on these opinions appears entirely reasonable despite the small
number of actual cases of escalation (see ex 148a-b) ; the fact that
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fl. number of ret~ilers \\"ho ",ere called have not dropped stamps in
the face of multiple stamping but sirnply stopped double stamping
(Tr. 7018 , 7050-51) ; and the proof of at least one double stamping
situation that remained controlled and did not escalate (see Tr. 3097-
88; CX 413vV).

(v) The examiner accordingly determill€s that the provisions in
the licensing agreements, relating to the number of stamps issued,
are an esse,ntial definition cf the service offered , are not an unreason-
able restraint of trade in the unique circumstances of this industry,
and do not constitute price fixing.

(2) EnfoTcement of the 1-10 Policy Against One Netaile.J' at the Be-
hest of .AnotheJ' Competing Retailei'

a. Documentary proof written from 1057 to 1064 , and taken largely
from respondent' s files , has e.stablishec1 that in a substantial number
of instances , involving several sections of the United States, retail

licensees of respondent have requested respondent to urge other retail
licensees , in competition \fith them , to cease issuing multiple stamps;
and respondent has lll'gecl the c0111petitiors to stop (see Appendix 
for references). Respondent admitted in its anS\fer that it attempted
to secure adherence to its policy sometimes after compla.ints were
made by other licensees (A par. 8).

b. The vigor of respondent's action varied from caSe to case. In
some instances a threat to ca.ncel was made (CXs 18 a- , 19 , 20 , 21
128-129). In other instances a lnild request was deemed sufficient (e.
CXs 63 , 90- , 100-104). In many instances the action was initiated
by a responsible official of respondent and almost all action came to
the attention of a supervisory official (CPF 16-29).

c. The character and e.:1.'tent of the competing retailers ' response also
varied. In some instances a complainant in one case became an alleged
violator in another (CXs 18- , 130-146 , 152 a- , 190 a-b). In one
instance the retailer complained about became a vigorous proponent
of the 1-10 program (id). Sometimes the conlpliance was short-lived
(CXs 96- , 100-104, 106-107, 130-135, 152 a-b). Sometimes there
was no proof of subsequent compliance or noneompliance. In most
instances, the noncomplying retailer agreed to conlply (see Appendix
A), even though he later lapsed into noncompliance.

d. The amount and nature of the competition between the COl11-

pla.ining retailer and the retailer complained of varied from case to
case. The hearing exmniner infers from the fact that .a complaint \fas
made that the complaining retailer felt the effect on his business.
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i\loreover, testimony (referred to in ppendix A) indicated in each
instance that there "Was adequate proximity and sufficient product
similarity between the t"Wo stores to infer active competition existed.

(3) Agree1nent ~()-ith Oo777.1petitoJ'8 on 10 Policy 

a. The following trading stamp companies in their contracts ",ith
licensees provided that one stamp was to be issued for each 10 cents
of purchase price:

National Enterprises, Incu - - - - - - - - - - - - i
Top Value Enterprises , Ine- - - - - 

- - - - - --

E. F. l\IacDonald Stamp Co- - - -- - -- 

---

l\Jerchants Green Trading Stamp Co_- --

-' ~ .

\.mg orn ",tamp a - -- -- 

-- - - -- - -- - - 

Gold Bond Stamp Cas. (Subdivision of 
Premium Service Corp. , whieh used
to be known as Gold Bond Stamp Co.
(Tr. 3576)),

Blue ChiP Co. (for a limited period 
1957- 1960).

RespondenL - - - 

- - - - - - - - - - - - - - - - - - - - - - !

Trading stamp company Stamp issued Commission exhibit

Top Value______--

Top Value_----__-
Plaid - - - - -- -- - - --
l\lerehants Green_-
King 1\:01'1L - - - - 
Gold Bond- - - -- --

43.

, .

52a-c.
53a- , 54a-
55a-
56.
57-58, 630-

633G.

Blue Chip__------ 2z27 28.

S&H Green_____-- 11 , 567b.

In some cases there '"ere express provisions for speeia.l exemptions.
b. It was not established that the action of the stamp companies

listed in finding G (3) a to culopt the 10 system was agreed to by them.
Agreement WH,S specifically denied (Tr. 3684-3688, 3694- , 3713

4963- , 4974-8 , 5614-15 , 6033-41). It is inferred that the other com-
panies imitated respondent because. respondent had used that system
successfully. It was general kno"Wlec1ge that stamp company contracts
contained such a. clause (see Tr. 6059).

c. During the year 1953 a number of supermarkets that served
Denver, Colorado began issuing multiple stamps. The number of
multiple stamps esca.lated until at one time four stamps ",ere issued
for each 10-cent purchase. A meeting "Was held on October 1 , 1953 , by
representatives of the stamp companies whose licensees in Denver
had been issuing multiple stamps there. These included representatives

3 The hearing examiner bas made no finding concerning the si tua tion at Park Rapids,
l\Iinnesota, because the documentary proof is from the files of Gold Bond (CX 163a) and
tl1us not generally binding on respondent and the testimony of Bixby and Barkley was
inconclush' e (CPF pp. 70-75; RPF p. 96h). Similarly, no finding is made with respect
to the Grand Union situation in Connecticut, in this connection. as this is regarded as
e retailer rather than a competitive stamp company situation (see CPF pp, 75-77).



THE SPERRY AND HUTCHINSON CO. 1129

1099 Ini tial Decision

of respondent, Gunn Brothers, Pioneer Trading Stamps, Inc.
National Gift Seal Co. , and The True Blue Stamp Company. They
agreed to issue a joint advertisement that beginning October 5 , 1953
all firms ,yould require adherence to the policy of giving :only one stamp
with every 10-cent purchase (RPF. 128 , CPF 34). An advertisement
was published to this effect on October 5 , 1953 (CX 147 , 148a-b; Stip.
30; Adm. 15-22). ,Vhen the Better Business Bureau of Denver and
others took steps to stop the issuance of multiple stamps, respondent
paTticipated in the discussions (CX 148b). TheTeafter

, '

for many years
there '"as little double stamping in the Denver area (CX 189b , c1, 191b
192 , 193d , 195; EX 548).

cl. The General Counsel for Premium Service Company, which
issues Gold Bond stamps , testified that it was the policy of that com-
pany in April 1961 to encourage their licensees to issue multiple stamps
and that policy continued (Tr. 3626 , 3665-6). He denied that there
had been any agreement with S&1-1 or any other trading stamp com-

pany to re.quire issuance of stamps on a 1-10 basis (Tr. 3683-3688).
Respondent' s officials also denied that there had been any agreement
or understanding with other stamp companies (Tr. 4963- , 4974-8
5614- , 6033-41).

e. Respondent's records indicate that in :JIay 1961 , a Gold Bond
representative telephoned the loca.l Arizona representative of respond-
ent, J 01111 Howarth , and advised him that Safeway Stores had com-
pla.inec1 about Pete s Country Store issuing double stamps with coupon
books and that this could be interpretBd as a, policy of issuing double
stamps every day by that store. Records further indicate that Safeway
threatened to retaliate by offering double or quadruple stamps. Re-
spondent's representative went to se. e Pete; and Pete advised the repre-
sentative that he. 'yol1ld cleaT the matter up as soon as possible (eX
149a-b). Records further indicate that three months later the Gold
Bond representative telephoned the local S&1-I representative again
and said he had purchased a. coupon book from Pete s and had received
double stamps. The loc.al S&H representative then called John Bein-
ert, an assistant vice. president of respondent. (CX 150), 'who tele-
graphed the proprietor of Pete s Country Store that issuing double
stamps "\,;as in violation of his contract and must be stopped (eX 15)
see also Adm. 45-51).

f. At the hearing, Howard Glenn Tremain , also known as "Pete
genera.! manager of Pete s Country Store (Tr. 5863-4), testified about
his conferences with John flowarth. In substance Howarth said that
it was- the general pra.ctice of S&H to single-stamp, and he had had
some pressure put onto him by some. otheT stamp company, and he

418-345-- 7 ~---- 7 
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would appreciate it very much if we would consider just giving one
single stamp except on \Vednesday" (Tr. 5872). Tremain testified that
he told Howarth "we ,yould not have much of an incentive to sell
coupon books if it was sold on a single stamp practice. So he CHowarthJ
agreed with me, and we talked this thing over. So , we continued to go
ahead and give double stamps on the books, and then later Safeway
starteel giving us a. little trouble on it" (Tr. 5872). The little trouble
consisted of the Safeway supervisor s buying a coupon book , receiving
double stamps , and then threatening that Safe,yay would go to triple
stamps (Tr. 5873). Tremain then got in touch with I-Iowarth and
told him "we had decided to go to double stamps only on ,Y ednesc1a~'
and we would only sell coupons with double stamps on ,Yednesday
(Tr. 5874). Howarth said that he thought this would be all right, so
Tremain has continued this practice ever sinee (Tr. 5874). It was
brought out that Tremain s cOlnpetition also issued double stamps on
,Yednesdays , as well as bonus stamps (Tr. 5878).

On cross-examination , Tremain said the contracts with HOInlrth
the teleQTam from Beinert. and the talk with the Safmonlv man were
all factors in his decision to limit double stamping (Tr. 5883). Tremain
also stated that he borrowed about $120 000 from respondent of which
$72 000 is still outstanding (Tr. 5886). After his memory ,yas
refreshed , Tremain indicated that Safewais representative had said
he ,,-ould contact S&,H if Tremain did not stop double stamping (Tr.
5892-5895; see also CPF 35; RPF 132f).

g. In early 1961 , in :Mississippi , there was a. case of coopeTation in
preventing double stamping between respondent and Gold Bond,
Respondent admits that one of its officials recalled that about 1\larch
1061 a. licensee of respondent, Le\"\is Grocery Co. , o\"\ners of Sunflower
Stores in Greenville, JHississippi , issued double stamps on the opening
of n, new Safe\"\ay Store (CX 155a, 157 a) and that respondenfs district
manager at :Montgomery, Ala,bama, Robert A, Sawhill , received a
telephone call from a re.presentati ve of Gold Bond about the practice.
The Gold Bond representative suggested to Sawhill that he should
speak to Sunf1o"er because Safe,yay hnd complained about Sunflower
double stamping. Sawhill did speak to someone in Le,,-is Grocery Com-
pany (SunflOlyer) (Tl'. 552~) and told him that "'" '" '" Safe\"\ay ,,-
going to lean on him~' (Tr. 5530) e. Safeway would be likely to
respond by issuing multiple stamps (eX 155a-b). Le,yis , the president
of the compnny, dic1not recall any such conversation (Tr. 5422).

Rec.ords from the files of Premium Service Corporation (Gold
Bond) corroborated respondent' s admission nnc1 identified the officials
of Premium Service who had made the calls. The records further
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related that Sawhill told the Gold Bond representative that the double
stamping activity 'would not be repeated by Sunflower. This intelli-
gence had been re.ported to Safe\vay. These records also indicate that
double stamping had broken ont strongly in June 1961 in Greenvil1e;
but no action was reported to ha re. been tnken , although the local Gold
Bond representative. requested further instructions (eX 157-160).
Testimonial and documentary evidence has indicated that respondent'
action was ineffectual (Tr. 5422- , 5428, 5429 5L160 5528- , 554--1

5555; RX 651-773; RPF 132 (e), CPF 36).
h. There weTe t"\\o instances of cooperation between Gold Bond and

respondent to cope with multiple stamping in the State of Io"\\a. in
late 1961 and early 1962. The first involved Van s Food ~farket and
Pella. Super- Valu in Pella , Iowa (CPF 38; RPF 132 (i) ). Van s Food
:.Iarket, an S&I-I licensee, was giving double stamps from September
to December 1961 (Tr. 3183), because Pella Super-Valu was giving
free Gold Bond stamps with a $5 ordeT and two other S&I-1 licensees
in neighboring tom1S were giving double stamps (Tr. 3184-85).
Sometime in November 1961 , Bishop, respondent' s local man , told

fIenry Vandervoort, the owner of Van ~s Food Store, that he had had
"'YOI'd "from above" that Van s should stop double stamping (Tr. 3188).
,Vhen Vandervoort refused , I-I. J\1. Bixby, respondenfs regional man-
agel' , telephoned Vanderyoort and told him emphatically to quit double
stamping. During the conversation Vanc1ervoort said he would stop
nnd Bixby said

, "

You kno\\" who is here awaiting your a.nswer.
Vandervoort said

, "

Either Gold Bond or Super-Valu." Bixby then
said

, "

Yes." Vandervoort said he ha.d agreed to stop double. stamping,
because Bixby \'fas high enough in the S&H company and because
Vandervoort generally obeyed orders (Tr. 3190). Records of Premium
Service Corporation (Gold Bond) indicate that the requestto Bixby
to stop V an s from double stmnping had come. from Gold Bond (CX
164~ 165 , 166). Although called as a. \'i-itness by respondent, Harry 1\1.
Bixby denied any agree.ments but. was not asked specifically concerll-
ing this incident (Tr. 6033-6041).

The second Iowa incident involyed Eagle Stores, respondent'
licensee, and Super- V HIll Stores, a Gold Bond1icensee (CPF 37; R.PF
132(g)). There was cooperation between Gold Bond and respondent
to preTent double. stamping" h;- one. of respondent' s licensees.

ames F. Purk, the o",yner of three Snper- Valu grocery stores in the
\V n,tel'loo and Cedar Falls, Io'\YH ~ area

, ,,-

as dispensing Gold Bond
stamps in 1962 (Tr. 3137-38). Two other retailers operated in the
area; Eagle Stores and National Tea Company. Eagle issued S&H
stamps, and National Tea , ICing 1\:01'11 sta.mps (Tr. 3139). Eagle Stores
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double stamped in its five stores at times during 1961 ancl1962. ,Yhen
this would happen, Purk ,vould call Irving JHe.sserschmiclt, manager
of the ImvR division of Gold Bond : and "ould tell j)Iessersc.l1J1liclt that
his CPurk'sJ competition "as giving double stamps and that if they
did not stop it, he would immediately start (Tr. 3140-41). ~iesser-
schmidt ,vould tell Purk to relax; he ,yould call S&.H and would do
what he could to get the matter stopped (Tr. 3141). Purk about this
time also telephoned Kirk Carlson, president or Gold Bond : in the
:Minneapolis office , about double stamping (Tr. 3141). After eac.h com-
plaint ,vithin a normal length of time , the matter would be stopped
and stamping ,yould go back to normal (Tr. 3141). Purk could not
recall hm\" many times this ha.ppened (Tr. 3142). Premium Se.rvice
Col11pan:(s records corroborate Purk:s testimony and indicate that
after a. call from Purk, J. J. Hunt, the Gold Bond vice president, made
contact 'Tith Bixby and with ~Iills. general counsel of S&H in an effort

, '-'

to get the double stamping stopped (eX 162 , 163 a-b). l,Vhile 1\lilJ8
had no recollection of the contact, respondent admitted that Bixby
recalled he had had a conn~rsation "ith J. J. Hunt, but he could not
recall the details (eX 161 a-b). Bixby "as called as a "itness by
respondent but ",as not questioned specifically concerning this incident
though he made general statements that there were no agreements with
other stamp companies (Tr. 6033-6041). The t"o officers of Eagle "ho
testified could only deny that contact "as made with them (Tr. 7011
7090) .

i. In' ~ia.rch 1963 the manager of Gold Strike stamps at Salt Lake
City, Utah , complained to a. local S&H representative that Prinster
City :Thlarkets in ~loab , Utah, was giving double sta.mps (CPF 41;
RPF 132d). Although the recipient of the complaint, the S&H dis-
trict manager, could not find a record of Prinster , the district manager
suggested to the zone manager that he follow through, ad vise the
account of "our policy, ': and let the Gold Strike representative kno"
that we have taken care of it" (CX 154). Frank J. Prinster , the

principal stockholder of City :Markets , a chain of supermarkets , one
of which was located in :Moab , Utah , ,vas called as a "itness by
respondent. Prinster testified that according to his recollection no one
made c.ontact "ith him and told him to stop giving double stamps
(Tr. 6239-6243). Prinster did not know either the zone manager or
the district manager of respondent "ho ""ere the subjects of the
correspondence that had been offered by the Commission (CX 154;
Tr. 6243) ; and he never discussed "ith Jack 'Yhite or Ed ~lcBric1e
who were the S&J-I representatives whom he knew , the use of stamps
in excess of 1-10 (Tr. 6243). It. ,,"as Prinster s recollection that he
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,vas not giving double stamps in :March 1963 at :Moab, Utah (Tr.
6243). He stated that he had given extra stamps on specific products
and on total purchases of $5 , and he had advertised such offers in the
newspapers (Tr. 6244).

On cross-examination , Prinster stated that his firm was presently
indebted to S&1-I for over $200 000 and that the first loan was made
in November 1965 (Tr. 6251-6252). On December 5, 1965, shortly
after the loan. Prinster replied to a request made by complaint counsel

for information: "I cannot recollect at any time did any official of the
S&H Stamp Company request us not to give double stamps-either
verbally or by correspondence" (CX 660). 1-Ie also said that he had no
correspondence on the subject.

It thus appears that no action ,vas taken by the S&H zone manager

to contact Prinster as suggested. This is quite likely, because Prinster
having his office in Grand Junction , Colorado, dealt with representa-
tives of S&H from Denver , Colorado , and would not be contacted
normally from Arizona (Tr. 6243).

(4) DiscO1.l?'aging Exchanges
R.espondent admits that it endeavored by itself to stop trading stamp

exchanges dealing in its stamps (C, A). In fact, jt requested the
hearing examiner to take official notice of numerous decisions of state
and federal courts upholding its right to enjoin trading stamp ex-
changes and others who sought to purchase or exchange its stamps
contrary to respondent's interest in retaining title thereto (see EX
120a-186 inclusive). It admitted in formal admissions that it had filed

16 complaints since January 1 , 1957 , seeking injunctions (Adm. 25) ;

and it had issued 140 warning letters to firms exchanging S&1-I stamps

and 175 IVarnings to persons engaged in redeeming 8&1-1 stamps (Adm.
24). Details covering instances of this character are described in
Appendix B.

At the outset, consideration must again be given to complaint coun-

sers persistent claim that the restriction on the transfer of stamps in
th~ license agreement is , in itself , an unreasonable restraint of trade.
As pointed out in finc1ingG(4)f (sup1'a), with respect to the 1-
provision , this limitation on transfer, while it appears to be an express
restraint on alienation , is , by a parity of reasoning, nothing more than
a necessary description of the service that respondent offers its li-
censees. :Moreover, as a matter of common knowledge, it must be
recognized that since the promotional service sold by respondent is
one designed to bring customers into a licensee s store by the issuance

of a popular S&H stamp, this design cannot be realized in the long
run if a customer can get the popular S&H stamp at an exchange by
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surrendering a different stamp secured at some other store (see Tr.
2414, 4983-8-1 , 5439 , 7159-61). Testimony of the trading stamp oper-
ators and a few of their customers about noticing or making no change
in buying habits cannot change this long run necessary consequence
(see CPF 117). In other "ords , this restriction is inherently essential
to carrying out the purpose of the promotional scheme and is not an
unreasonable restraint of trade.

a. Testi.mony of Respondent' s Execut-ir"ce Tlice Pl'esident
(i) Frederick A. Collins, Jr. , "ho had also been an associate and

later member . of the firm of outside general counsel to respondent
(trial counsel in this case) , testified that it "as the policy of respond-
ent where there was either an unauthorized use of 8&J-I trading
stamps or a trading stamp exchange operating, to inform outside
general counsel IV ho would in turn write or telephone the person en-
gaged in the unauthorized activity and , then , if they did not stop,
outside counsel "ould be forced to bring action against them (Tr.
5578). There were three categories of persons engaged in unauthor-
ized activity: 1) retailers who "anted to buy stamps and reissue them;
2) retailers "ho offered to exchange S&H stamps for those they "ere
issuing to lure customers "ho collected S&H stamps into their stores;
and 3) the trading sta,mp exchanges that ran brokerage operations
(Tr. 5579). Generally, unauthorized users stopped at counsel's request
but there was a substantial amount of litigation in all of which
respondent was successful (Tr. 5579-80). In early history of re-
spondent one case in New Jersey was lost , because there was insufficient
notice of reservation of title (Tr. 5581) but , except for that case , no
court has refused to honor the nontransferability of stamps or to hold
the reservation of title illega.l (Tr. 5581). In no case has respondent
moved "ith respect to stamps other than its O'ivn , because it would
not have sufficient interest (Tr. 5587).

(ii) Collins also testified that he did not eommlUlicate with execu-
tives of other trading stamp companies except with their counsel
where there was a trading stamp exchange involved (Tr. 5587). The
nature of S&H:s communications ,vith counsel for other stamp com-
panies is exemplified by a case where a. trading stamp company "as
offering to exchange its stamps for S&I-rs stamps and Collins told their
counsel to stop or S&,H "ould be forced to bring action against them.
The only other case he could recall ,vas one where general counselor
Triple S Trading Stamp Company asked him for copies of the com-
plaints and briefs his firm had used in litigation against the unauthor-
ized use or tracling stamps (Tr. 5587-88).
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(iii) Collins further testified that he knew of no agreement between
respondent and any other trading stmnp company or of facts that
would indicate there lIas such an agreement, and that the policy of
S&H was dead set against comnlunications beb,een S&H representa-
tives and representatives of other trading stamp companies relating to
any phase of competition between them (Tr. 5589 , 5613-1-:1:).

(iv) On cross-examination Collins testified, hO\\"e\- , that if an-
other trading stamp company gave S&. information regarding an

exchange of S&H stamps, it \youlcl ackno' lec1ge the information and
follow its usual procedure against the exchange (Tr. 5616). The same
\,oulcl be true of double stamping; (Tr. 5617). The company might
be willing to engage jointly in lawsuits \,ith other stamp companies
against trading stamp exchanges though Collins lIas not aware of any
ease in which they had done so (Tl'. 5(\:21 , 5639). They may have ad-
vised other trading stamp companies that particular trading stamp
exchanges were handling such other eompanies stamps (Tr. 56:21).

(v) ,Vllenever another trading stamp compa.ny dra\,s to the atten-
tion of respondent the fact that some. person is indiscriminately re-
deeming or buying or selling trading stamps , respondent refers the
matter to outside counsel and counsel tells the person to stop such
activity or respondent will be forced to bring action (Tr. 5635). But
respondent did not keep other firms informed of \\hat it was doing;
nor did other firms keep it informed , eyen though they had the same
law firm (Tr. 5636).

(vi) Collins recalled that three trading stamp companies simul.
ta.neously sued a company called Two Guys From I-Iarrisoll in New
Jersey in 1963 or 1964. There \Tas no consultation between the trading
stamp companies , but counsel for one bolTO\,ec1 respondent~s complaint
and brief (Tr. 5638) ; moreover, there may have been further consul-
tation between New Jersey counsel ('1'1'. 5638-39).

vii) Collins spec.ifically denied that there vms any COnll110n planned
course of action to furnish assistance to ether stamp companies in suits
brought to prevent the operation of trading stamp exchanges (Tr.
5656-57) or to e.xehange information regarding such suits (Tr. 567:2)

but he admitted that there were some instances \vhere. counsel had
taken action beyond what he considered proper policy (Tr. 5673-5675

5688) .

b. Othel' P'l'oof of Ooopel' ation 1V.ith Otllel' Tl'((CUng Sta.mp OOlnpanies
n discoIl1Ylging Exchanges

(i) Complaint counsel offered extensive documentary proof about
discouraging trading stamp Bxchanges , some of ,,-hich concerned al-
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leg-eel cooperation between respondent and other trading stamp com-
panies (ex 208-386).

(ii) It was established that a number of trading stamp companies
reserved title to their trading stamps in a notice on collectors ' books
similiar to the restrictions contained in the S&H collectors ' books (CX
208). These included the coJlectors ' books for the following stamps:

Top Valuen - - 

--- -- -- - -- -- - - - -- 

ex 209- - - - - --- Adm. 84-- 

-- _

I Stip. 43.

King 1\:01'11-_------------------ ex 210__---_-- Adm. 85------ Stip. 44.

Gold Bond_____--------------- ex 2lL------- 1 Adm. 86-_---- Stip. 45.
Plaid_

__--__------------------

, ex 212-216_--- Adm. 82-_---- Stip. 46.
Merchants Green______-------- ex 21'---_--_- Adm. 116_---- Stip. 47.
Triple s_-----------------_ _--- ex 218-------- Adm. 83____-- Stip. 48.

(iii) There was no e,'iclence offered tl1at these notices were a matter
of agreement among the companies. ~L\..greements \lith competitors
ere specifically denied (Tr. 3694-:3 , 3713 , 3974-3D78 5614-15a). Ac-

cordingly, it must be inferred that these notices ,yere adopted as a
result of imitation of S&H because respondent had used its systemsatisfactorily. 

(iv) In a, number of instances it appears that respondent cooperated
with or received cooperation from other trading stamp companies in
suppressing the operation of trading stnmp exchanges. Some of these
instances follow:

(aao) In l\IflY of 1962 , Robert ,Y. S,yeet of counsel to respondent
authorized its local counsel to join Texas Gold Stamp Company in an
action to enjoin an unauthorized use in Raymondville , Te.xas (eX
312; Stip. 49; CPF 82; RPF 165).

(bb) In December of 1961 , Peter A. Cooper , attorney for respond-
ent, wrote United Trading Stamp Company requesting that com-
pany to haTe their licensee , Sponangles :Mobile Sen'ice ~ c1iseontinue
redeemil~g S&H stamps (see CPF S9). Shortly thereafter United
Trading Stamp Company responded that they were invest.igating~ and
that they would take the necessary steps if they found evidence of
improper redemption. They also assured respondent of their continued
cooperation in matters of this type (CX 313-316; Stip. 50). The gaso-
line station ceased redeeming S&.H stamps (eX 317; RCPF CPF 89).

(cc) The attorney for Quality Stamp Company in June 1961 noti-
fied respondenes general counsel of an advertisement in an East
:Memphis , Tennessee, paper by ,Varren ,V ooley offering to exchange
stamps. Qualitis counsel requested assistance in the form of explain-
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ing the theory of responclenfs actions against such exchanges (CPF
81). Respondenfs counsel shortly thereafter ,,-arned ,Yooley to cease
his activity and suggesteel to Quality Stamp Company s counsel that

they coordinate their activity with S&H to avoid a multiplicity of
suits, if action were required. Some time later, local counsel for respond-
ent in Tennessee talked with Quality s cOlUlsel and with counsel for
Top Value. Top Value s counsel said that he ,,'ould have no objection
to respondenes joining his action , but that Quality Stamps ,\ould not
do so because of other matters making it preferable for them not to
litigate. Top Vallle also requested assistance in securing evidence
against ,Yooley. ,Yooley later gave up its tnlCling stamp exchange
business just as Top Value counsel "\nu: about to start a proceeding for
an injunction (CX 318-326; Stip. 51).

(dd) In April 1059 respondent s counsel instructed a local oTIl.cial
to spe,ak to Karbe s Supermarkets in Joplin, 1.\Iissouri , because Top
Value s ~'eneTal counsel had advised him that Karbe s was exchang'ing'

'-' '-' '-'

Top Value for S&H stamps. Respondenfs counsel said he had agreed
to do all possible to stop the practice. The local official reported that
Karbe s agreed to discontinue the practice in accordance with the re-
quest of Top Value s counsel (eX 326-327; Stip. 64; OPF 80; CCPF
RPF 168).

(ee) In September 1959 , the general attorney for Top Value Enter-
prises, Inc. , wrote respondent' s assistant general counsel thnt IGrk'
Gift Shops in Dayton , Ohio , had ceased redeeming Top V nIne stamps
but were still accepting S&H and IGng Korn and that he thought
respondent \\ould be interested in stopping the practice (CX 328;
Stip. 52). R.espondent' s assistant general counsel replied "with thanks
stating "we will follow up on this nnd stop the practice to which you
refer" (CX 329). This matter '"\as then referred to outside general
counsel to handle (CX 330; Stip. 52; CPF 86).

(ff) In June of 1959 , tIle Gold Bond manager in Denver, Colorado
informed the Grand Junction office of respondent that IGrby VaeHum
Cleaner Company in Denver was accepting S&l-I stamps in lieu 
money and that Gold Bond had notified their counsel. The local branch
manager of respondent notified respondent's vice president. Then re-
spondent' s assistant general counsel sent the matter to outside counsel
to handle "in their usual competent. ,yay" (CX 331 , 332; Stip. 53: CPF
87). Outside counsel wrote lCirby s and received r.ssurances of discon-
tinuance. The local manager of respondent then rechecked IGrby s and
found it in compliance (CX 331-339).
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(gg) In February of 1959 , counsel for respondent "were informed
by Triple S:s attorney that Food Land , Inc. , in \Yorcester , :Jlassachu-
setts, \Tas redeeming S&. and other brands of trading stamps.
Respondent's counsel then wired Food Land to cease and , after receiv-
assurance of discontinuance , told the local manager to check to see that
Food Land had , in fact , ceased (eX 340- 14; Still. 55; Adm. 87; CPF
88) .

(hh) In :1\Iarch of 1937 , respondent was informed that :\Iayfair
:L\Iarket in Reel Bank, Sew Jersey, was accepting 8&1-1 stamps for
YellOlY Stamps. In addition to notifying 1\Iayfair ::\Iarket to cease
respondent notified Philadelphia Yellmv Stamp Company that its
licensee , ~la:dail' , InlS improperly dealing in its stamps. Philadelphia
YellOl\" Trading Stamp Co. agreed that its licensee should discontinue
and so notified ::Uayfnir jHariret. :I\iayfair needed further urging and
so l'espondent agn.ill requested Philadelphia Yello'\\" Trading Stamp
Company to take action. Respondent subsequently rec'eived a letter
from the attornev for Yellmv Stam )S statin~)" that they had ag'ain1:' 

IITitten J:Iayfair 1Iarkt"ts and agreed that trading ::tnmp companies
should redeem only their OYDl stamps. The attorney for Y ell~yw Stamp
thanked responc1ent:s counsel lor advising of the inst~ulce and assured
l'esponclent: s counsel of continued cooperation (CX 34;3-352; Adm. 88;
8tip. 39). FollOlving this e:s:change respondent instructed its Asbury
Park enlployee to recheck and report (CX 333; Stip. 59; CPF 83).

(ii) In j)lay of 1956 1\11'. Collins , then a member of the firm of Casey,
Lane and :Mittendorf as outside general counsel for respondent, ar-
ranged with counsel for United Trading Stanlp Company and counsel
for Top Value to ha.ve respondent:s counsel in Oklahoma represent all
three companies in connection \vith unauthorized redemption of their
stamps by Open Front Food IIlarket in Duncan , Oklahoma, (Stip. GO;
Adm. 89; CX 334; CPF 84) . Respondent checked and found that this
practice had been discontinued. In 1957 it started again. Counsel for
S&H requested counsel for United , whose licensee Open Front Food
l\farket had then become, to take steps to stop Open Front' s practice
of exchanging S&H stamps (CX 355-358). United' s counsel took the
action requested (eX 359) .

(jj) In October 195G, counsel for COll11nunity Stamp Company
asked respondent \T hether or not it would be interested in sharing legal
fees if Community decided to go to bat" to prevent Baries of Saxon-
burg, Pellnsyll-ania , from redeeming 8&1-I and Community stamps.
ResI~onc1ellt turned the matter over to outside general eonnsel , who
Iyrote Baries to ptop, thanked Community s counsel for the informa-
tion , but reser;-ec1 decision on whether or not to proceed jointly with
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Community. Community s counsel later wrote that Baries had dis-
continued (CX 360-363; Stip. 61). Apparently Baries started agaiI:l5
because in i\Iarch 1957, respondent's outside counsel "rote to counsel
for Prudential Premium Company, "hose licensee Baries was, to have
Baries cease their unlawful activity, because 8&1-I "as "under
considerable pressure from licensees in the Saxonburg area to do some-
thing about Baries 

::: * *

" Prudentiars counsel informed respond-
enfs counsel that he had instructed Prudential to notify Baries to
stop (CX 364-366; Sti p. 61; CPF 89).

(kk) In.J fll1l1ary of 1960 , an S&I-I zone manager notified the home
of-tice that R. DOllosky, a pa'Yllshop operator in Ros',ell , N e" :Mexico
,yas advertising that he 'youlc1 buy S&I-I and other stamps for $1.26
per book. The matter "itS referred through channels to outside general
counsel. General counsel "Tote Donosky to cease and desist and also
wrote three other trading stamp companies Frontier, Gold Bond and
Scottie sending' them a copy of his letter to DOllosky. In sending the
letter to the other trading stamp companies , jil'. Joyce of outside gen-
eral counsel wrote.: '; ,Ve trust that you , too , "ill wish to take immecli-
ate steps to eliminate ~Il'. Donosky's unla" fnl interference with your
trading stamp tusiness. ex 372). The letter to Donosky and a sec-
onclregistered Jetter ,yete returned unclaimed. Gold Bond \\Tote that
it \loulcl look into the mattel" and Frontier Wl'ote Donoskv to cease.

" .

)"-11 attempt ',yas then made to make contact ,vith Donosky locally. This
resulted in securing information that the trafJ-icking in 8&1--1 stamps
had ceased (eX 367 a-386; Stip. 6:2; CPF 85; HCPF CPF 85).

c. Responden(s Publicity
Records from respondent demonstrate that in the byo instances

in e\-idenc2 , publicity releases "-ere ,yiclely distributed upon the suc-
cessful termination of injunction proceedings. The local publicity rep-
l'(\ ~~lltatil-c reported \lith l'E'spect to an earlier release that he had kept
it plain and strictly to the facts but encouraged the city chsk to do a
little cmbroidcrin,2". The embroiderin!2' which resulted was that a tem-

'-' ~

pontry injunction ,yas described as permanent (eX 390). An attorney
for rC'spondent with respect to f1, 1860 suit wrote outside general coun-
c;;:el that tho story of the recent success had gone out over the A.ssociated
Pl'C~, s l..-i1'O and that it, clipping scrvice was pic.king up the story fronl
1)a.pel'S all over the country. The letter concluded:.l ~ 

This is what \"70 were flfter f'.l1d I am enclosing lwl'en- itl1 a list of the 11e"'

1'aper8 in which the article has appeared. I willl'etnin tIle articles themseh- es. If

yon need one for local neg-otiel tions, I \"ill resurrect it for :rou.

(CX 393.
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H. Effects

(1) Ellects ChcU'ged in the Complaint

a. According to the complaint the activity charged in each count
had specified effects.

b. In both counts one and two dealing respectively with the retaiL:,r
and the competitor phases of the. alleged illegal activity, there "\ve.re
comlllon eharges of effects produced. These included (a) tampering

,,-

ith price structures, (b) restraining competition among retail mer-
chants , (c) creating a combination to limit competition , (d) depriving
the public of additional stamps "\vhich might other\\ise be dispensed
and (e) depriving retail merchants of the right to conduct their husi-
nesses and dispose of stamps as they sa"\, fit. In addition , eonnt h-ro
alleged that eompetitioll among trading stamp companies had been
restra in e 

c' In count three , "\\hich deals "\vith the trading stamp exchanges
effects charged "\vere: suppression of trading stamp exchanges to their
detriment and that of the public; denial to public of opportunity to
redeem sta.mps through persons other than respondent; and interfer-
ence \\-ith the right of the public to alienate their personal property.

d. Should "\\"8 accept "hat appears to have been the original theory
of complaint counsel that respondent is merely engaged in the sale or
stamps , it follmvs as a. matter of logic alone that the. price of the stamps
is fixed so the stamp price structure is tampered with; eompetition
among retail merchants in stamps is restrained; the public. is depri \Tec1

of getting additional stamps: and retailers are deprived of dispensing
additional stamps. :However~ as heretofore pointed out, there is not
invoh~ed he-re ft sale of stamps. To the contrary, a promotional scheme
having many interdepende.nt facets is involved. lIenee , "\,e cal1~llot

merely dra\\. a conclusion that certain results haTe occurred , but must
eonsider rather the economic and other proof adduced.

e. Similarly, \\-ith respect to count three , complaint c.ounsel assumes
that there can be no valid retention of title to the stamps in respondent.
If this be the case., it again logically fol1ows that trading stamp eX-
changes are unreasonably suppressed and the public is deprived of
rights to alienate and to redeem stamps as they see fit. As \\e have seen
however, there is really no question of title passage at all. ,Yhat is sold
is a. duty to perform under the conditions specified in respondent~
contract with its licensees. Since, however , evidence was adduced , on
the. effects charged , we shall describe what was established.
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H. P'l'ice St?' lwt-U/l'e Eflects

(i) Evidence established a number of facts relating to the price
structure. Stamps are described as a cash discount by respondent. The
number of stamps by contract is restricted to one for each 10 cents of
purchase price. Thus there results a business restriction on this cash
discount (see Tr. 5009).

(ii) In the cash only states redemption must be made in cash (eX
,114), and in the 16 cash option states it may be demanded in cash.

(iii) On the other hand , there is no direct restriction on any other
type of discount or on the price that the respondenfs Jicensee may
ehr..rge for the merchandise sold and with which the stamps are issued.

From an accounting or economic point of view , it may be said that the
stamps are not part or the cost of sales of the merchandise but rather
part of the overhead of the business. From the point of vie'iv of the
consumer , however, the stamps are part of the paekage of rights that
he is entitled to receive for his purchase price. ..:-\.ny restriction on the
number he re,eeives pro tc(/'ato has an effect in the nature or a partial price
restriction (see CPF 4'7 and referenees there cited , RCPFCPF 47, 48;
RPF 78- , 88- , 92-98). The impact of respolldent~s practices is sig-
nificant particularly in the food retailing field (see RCPF OPF 
and references there cited). There, in addition , price and quality com-

petition had declined (Tr. 4053 , 6431).
(iv) Evidence on the behavior of stamp competition , moreover

established that price cutting was one of the competitive responses to
the original issuance of stamps. This again points in the direction that
a. restriction on the giving or stamps may affect the price of the com-

petitor of the stamp issuing retailer and thus the price offers in the
:market (Tr. 2996- , 3101-03; ex 196-8). One may accordingly con-

clude that the restrictions on the number of stamps to be issued may
affect in some measure price behavior.

Turning now to the retail eompetitors.

b. Effects on Reta,ilel' Compet-ition

(i) Perhaps the best eyic1ence of the effect of the limitations by re-
spondent on the number of stamps to be issued by licensees comes from
the situations in which one retailer complained about another retailer
practice of issuing more, than the required number of stamps. The sig-

nificant number of such complaints compels the conclusion that the
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issuance of more than the prescribed number has a real impact on com-
petitors. Hence , requiring competitors to cease has a clearly restrictive
eJTect (see Appendix A).

(ii) This same evidence demonstrates that respondent's net"ork
of some 70 000 licensees constitutes a combination to prevent viola-
tion of it::; agreements on the use of stamps. All licensees are bound by
the S11mB restrictions , and complaints of one retailer are received by
respondent against another reta.iler ,,-ith varying results (see Appen-
dix A). Of necessity this activity of retail licensees has its impact on
the customers of the retnilers complttined aga.inst.

(iii) In addition , retailers may use extra stamping as a competitive
device (see CPF 53--4).

c. EjJ'ect on the Public
If a reta.iler is prevented from issuing double or multiple ~;tamps

by respondent, it follmys that his customers like\,ise are deprived
P?' O tanto of the number he might otherwise have issued to them. X 
proof was required to establish this self-evide.nt fact (see , ho"eyer
CPF 52).

d. Effect on F?'eed07n of Retaile1's

Similarly it follmvs that retailers ,,-ho agree "ith respondent not
to issue more than one stamp for each ten cents of purchase price are
not free to issue more. Their right of decision as to "hether or not
to issue multiple stamps as a. promotional device is thus curtailed even
though some retailers feel they are in a better position to determine
how to use stamps to cOlnpete than is respondent (see Tr. 3198; CPF
56-58). Passing now to the competing trading stamp cOlnpanies the
effect is not as clear.

e. Effect 011 007npetitor T1'acling Sta. 007npanies
In October 1953 in Denver, Colorado , there "as a trading stamp

war and, after the Better Business Bureau and others became dis-
turbed , the trading stmnp companies issuing stamps there (including
respondent) agreed that only one stamp would be issued "ith each
ten cents of purchase price (eX 147 , 148a-b; Stip. 30 , Adm. 15-22).
This clearly placed a, restraint on each of the participants to the agree-

ment to prevent their permitting issuance of more than one stamp for
each ten cents of purchase price and thus restrained competition among
them to that extent. It also affected their licensees and the licensees ' cus-

tomers. This Denve.r situation had a substantial impact on retailers and
on trading stamp companies. The possibility of escalated stamping

,,-

as thereafter used as a horrible example to seek to secure cooperation
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to prevent similar stamp wars (see ex 149; Adm. 45-48). It was
however, not effective to restrain all competition among stamp com-
panies and, in fact, at least one company representative testified
to a policy of encouraging multiple stamping. The agreement in Den-
ver had an immediate effect, hm\ever, in that area. on trading stamp
company competition and ha.cl a restraining influence against per-
mitting unlimite.d stamp wars in other areas. To this extent, competi-
tion among trading stamp companies was restraine.d. ",Ve pass now
to effects charged in the third count relating to trading stamp
exchanges.

f. Supp?' eSSiOFiJ of T?Ytding Sta?7~p Exchcuiges
(i) ArunittecUy respondent took all possible steps to prevent its

trading stamps from being handled by trading stamp exchanges. Since

respondent is the largest trading stamp company this, of necessity,

substantially reduced the yohune of the trading stamp exchange (see
Tr. 1886).

(ii) ",Vhen respondent joined forces with another stamp company,
as the evidence indicated it did in a few cases. we mav infer that the
reduction in volume of the exchange was eVe1l more substantial. In one
instance, responc1enfs counsel sought cooperation of other stamp
companies to pre.yent their stamps from being used. That effort was
abortive, because the exchange ,,-ent out of business before other stamp
companies came into the action.

(iii) In any event, in the numerous cases where respondent did
succeed in preventing a trading stamp exchange from trafficking in

its stamps we lnay infer that the exchange lost volume and that its
customers could no longer use its services to buy, sell or exchange
S&1-I stamps. Of necessity, consumers having S&H stamps would then
and to that extent, be limited in the use to which they could put such
stamps. If they 'could not sell or exchange S&H stamps, they could
only use them to secure the merchandise made available by respondent.
This clearly presented less of a choice to the stamp collector than she
would have had if she could have used the stamps as currency anywhere
she chose (Tr. 2476-2638).

(iv) Today there is a large lnigratory population collecting stamps
in one area that cannot be used in another area. There is also prevalent
a number of different stmnps that are collected by consumers beeause
of the convenience of the shops dispensing them. Hence consumers are
placed at a disadvantage if they cannot exchange sueh incidenta 11y

collected stamps for others (see CPF 90-93).
",Ve consider no', the reasons for onr decision.
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Reasons for Decision

At the outset we must consider two distinct problems. The first
problem is the inherent reasonableness of the trading stamp system.
If it is an inherently reasonable contract provision to require that
stamps be issued on a one for 10 cents of purchase price basis and be
redeemed only by the original customer who surrenders them to the
trading stamp company, then respondent's actions in enforcing its re-
quireme. , even by cancelling the license of a retailer who fails to com-
ply and by suing a trading stamp exchange that interferes with its
contract, "ould also seem inherently reasonable. The second problem
involves utilizing the assistance of competing retail licensees and of
competing stamp companies to enforce its contracts. ,Yhen respondent
goes beyond its right itself to enforce its contract and utilizes either its
competitors or competing retailers to assist it in enforcing such con-
tracts , a different legal consequence obtains. Even though respondent
has a legal right to take action by itself , its activity in combining with
others to enforce its contracts , with the result that competition in the
retail line between its licensees is adversely affected. tends to create an0' 
illegal combination.

1. The LegaUty of the O0'71t1'act P1'ovisions

Dealing with the first problem , the inherent reasonableness of the
trading stamp business , ',e find there is no charge that the operation 
the business is illegal. Complaint counsel' s fire is concentrated on two
incidents of the business: the one stamp for 10 cents of purchase price
requirement and the restriction on the use of stamps after the licensee
issues them to his customer.

Clearly there is ample precedent for prohibiting resale price fixing
of commodities after their sale.

Restraining the subsequent use of a commodity has likewise long
bee.n held unreasonable.

Complaint counsel would have this restrictive resale doctrine applied
to the sale of respondent's services , mllong other reasons: because the
services are paid for in advance in accordance with the number of
stamps issued to the licensee for distribution to his customers and
because no taxes are paid by respondent on stamps in the hands of

licensees and stolen stamps are not replaced.

Unitecl States v. Genel' al Motors Gorp. 384 V. S. 127 (1966).
D/". JIiles .Medical CO. Y. John D. Pa?' d: SOl1S, 220 V. S. 373 (1911) ; Dayco Corp. 

FTC) 362 F. 2-d 180 (6 Cir. 1966) ; Dayco Corp,) Docket No, 7604, order dated Ocober 27,

19t1o
Straus v. Victor Talking Machine Co.) 243 V, S, 490 (1917).
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Application of the restrictive resale doctrine despite the flexible con-
cept of Section 5 of the Federal Trade Commission Act approved by
the Lnited States Supreme Court; constitutes an oyersimplification.
Respondent , in fact , sells a promotional service to its licensees. This
se1Tice is more than the issuance of stamps that cnn be redeemed for
merchandise. It consists of the organization in each trading area of 

family of merchants ,yho are franchised to issue S&H trading
stamps and ,,-ho collectiyely and in most cases non competitively sup-
ply a customer with an easily accumulated amount of trading stamps.
The number giyen ,,-ith each purchase is calculated to induce the cus-
tomer to return to the stamp issuing licensee and , considering other
members of the family of merchants ayailable , to permit the customer
to accumulate enough stamps to make redemption ,,-ithin a sufficiently
short time to maintain the customer s interest. The seryice also includes
promotional national achertising by S&H and local advertising of the
fnmily of merchants. This system , to be "holly effeetiye for the licensee
equires both a restriction on the number of stamps to be issued by each

licensee to a customer and a restriction against the trading of 8&1-1
stamps by the customer. If the number of stamps giYe11 by a particu-
lar licensee is too great , t".o consequences ,,' oulc1 appear likely to occur.
First , the licensee s costs might become too high and he might c1iscon-
tinue the service; and second~ the customer might expect more stamps
from other stores and mi~tht become disenchanted if she does not Q:et

~, 

them. If stamps can be traded , the attrnction of the customer to 

licensee s store caused by the issuance of S&H stamps is destroyed.
The customer can trade any,,-he1' e and exchange other stamps for
8&1-1. Thus the licensee does not get what he. pays for.

Respondent s promotional scheme is set up to take advantage of the
family-of-merchnnts concept. Its contract to suppl~r merchandise. to
the licensee s cu8tome1' has been held properly restricted to the original
customer 11l1der the laws of the states in which it operates. ::Uoreover
such restrictions are , in the opinion of responclenfs experts , essential
to the continuation of its business.

In the issuance of its complaint , the Commission took pains not to
attack the tl'acIing stamp business as SHcll. III fact, in 10;'57 it specificany
declined , after inyestigation to issue complaints against the trading
stamp industry. " lIence , to the extent tlwt the limitntions on the n11111-

FTC BrO/CII 87/oc 3S-:l FS. ~:IG (IDGO) : _-1t7ulltic Rr(i.J/il/fJ Co. 

", 

FTC, ~;Sl r.S. 357(1005), 

- :-;,.,.. 

'::'iei"i'/' ,f Tfllt('liin;"'11 (' 0. 

\". 

H(Ii(('(' lH' 1', ::ll 8;-, !') 1 01,1;\. ~lll"', Ct. IfIG.

::;)

ccrt. dci/ied

,;,~::? 

l".~, n-15 !1DG5).
~ 1', 1'. ('. Helea:,:(' Oet. 3 , In;S7 , :2 CCH ~; 7IG.

-n,

:').

7~- 7:;
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bel' of stanlps to be issued by its licensees and on the use to which the
stamps may be put are essential to carry out the underlying concept 
the trading stamp business, the Commission has decided as a policy
matter not to attack such limitations.

On the other hand , respondenfs protestations concerning the neces-
sity for the 1-10 limitation are not reflected in the vi,Q:or of its enforce-
ment. Some 20 percent of its stamps are used in multiple stamping. In
addition , respondent provides lo'wer costs to the larger users of its
stamp service and thus tempts them to issue multiple stamps because
the cost to them is less than that to their smaller riyals. Ho\i' e,' , the
complaint nO1yhere charges the differing treatment of its licensees as an
unfair trade practice. IIence lye disregard snch proof of discrimination.

Similarly: respondent makes no attempt to preyent noncommercial
exchanges of stamps among house,yives but limits its legal actions to
preyent commercial trading stamp exchanges from dealing ill its
stamps. Respondent argues that this nonenforcement is clne to the
impracticality of policing over-the-back-fence s\Yaps. At the same
time , it does not number its stamps~ as the initial prerequisite for keep-
ing track of them , 01' place on their face a statement that the~. are not
t ransfera ble.

It \yonld thus appear that respondent does not enforce fnlly either
the 1-10 limitation or the nontransferability of the stamps.

Respondent takes the position that it must retain the right to en-
force these provisions even though in practice it limits enforcement 
the 1-10 proYi8ions of its contract principally to cases ".here elfectiye
competition of other stamp companies is not. present. It applies the non-
transfera bility provision only to those, cases \\"here someone seeks to
!l' ain ,1 coml111'rcinl achantcl!2' C from buyin!l' . sellini!.' 01' exchnJwin!l' itsL ' ,. L L ,
stamps.

Despite these infirmities inrespondenfs theory of necessity: and be-

cause of the respect in ,yhich \i-e hold the Yel'Y recent decision of the
Supreme Court of OklahO1l1H thnt spl' cifically passed on tlw problt'
the legn lity of S&1-1 contl'nct nnc1 on their rensonableness nnd~'r tIll'

antitnlst la\Ys. lo lye Hl\' inclined to follo,\" that court and the c1l' cisions 01~

other courts cited by it.
Quite apart from tIlt) llecisions of State COlll'tS upholding' l' l'SpO1lcl-

enfs position ~ it is yery clem: that ,ylwt C'omphlint counsel desires here

is that l'l'sponc1ent be required to do more than it ngreed to do. Rpsponct-
ent agrees \yith its licensees. in addition to supplying n(heltising and

J" '::,iCITll ,c. HlItc-lliJlSIJi/ 

". 

Ral/cc, 411) P. :!c1 s::,~) (Okla. Sl1p. Ct. HI():-,) ("c/' t. tlCl/ied ;8:2

1.1, 945 (lGi35),
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other promotional selTices , to make redemption of its stamps under
specified circumstances. The specified circmnstances in its agreement
are that the. stamps be issueel1 to each 10 cents of purchase. price and
that the, person to ",hom the stamps are issued by the licensee mal\:e
the. redemption. These sti pula tions a l'e descri p6ve of the sel',- i C(l offered.
8&1-1 sells this se1'\"ice as a means of hrin~'ing customers into the Ji-L. L.

censee s store. To require l'esponc1ent to permit a Jicensee to issue stamps
\"ill and to redeem stamps frorn a person other than the licensee

C'll:::tOJTlel' clearly cal1s 11pon respondent to re-tOl'111 its contract and

e1110YeS the yery incenti"e for the c11stomer to go /' 0 the licens(' 8 ~J()r(',
This tilt: respondent should not be 1'equired to do. Clearly this "\vould be
detrimental to responc1enf8 legitimate business 1n1'e1'('st in preser\"lng
its pl'omoti ona 1 scheme, Section ;') of the Fec1era 1 Trade C'ommi:::sion
Act does not (~mpmver the Commission to exercise its p(),n~r8 solely
for conyenience of consmners-only to prevent 1l1lfair nets and
practices.

),"-

ccol'clin~dy. lye conclude that the limitations on the llllmb('l' orL. " ,

stamps to lJ(' l::;::mecl ,1l1cl the l't'stl'ictlolls on tlwi2' ~;l1hseqllent U80 are
l'easollnule IJl' isioJ18 delimiting the oblig'atiolls that l'pspo11clent U11-

clertnkps 11 \- its contracts. C()nsl'(p1C'ntl~" . sncll limitntiollS fl1'(' not unrea-
sonable restJ',1ints under tlH' SJwrm,l)l ..:-\...et. nor nnfnir acts and practices
in \'iolation of ~ection ; ) of the Fc'c1el'al Trade Commission Act.

:2. The 117e:JlIlity of the ('oJ/i7jillw ;Oii.r:;

"Dealing \"'1t11 tlw second p1'ohlem , the efTeet of combination, 'ye J-ll1cl

that l'(\spondellt ntilizecl its llL\t,york of retailers under contract to 
as a means or ('nfoJ'cill~2" its restrictions. In n si~!:nificant nn111 brr of cases
it took action to p1'0yent one l'eta i ler from issnillg more than the rc-
quil'ednnmbel' of stamps at the instance l1ndre(lUest of n competing re-
tailer with the result that such action might sllbstantialJy lessen com-
petition lJetween the hyco ,Yhntt' l' an-' ' respondent s rights to nct.
alone to enforce its contracts , when it acts ,yith others to enforce such
rights competition bet\yeen such retailers is l'estrained. Such action
tends to become a CO111 bination in llJll'E',lsonable restraint of trade and
thus yiolates Section 

;") 

of the F' ecleral Trade. Cmnmission ActY
The ('\"ic1ence establishes n11 express agreement to enforce. the 1-

1'uJe. in Del1\- e1' , Colorildo , in H);'J:1 , behyeen respondent and ;1. humber
or other t.l';1c1ing 8ta mp companies. ,Yhilc it has not been established

Jl.lfa/tei' of CrliTel Doc-kl't :X"" :3;374: 117/i/e JfOtOi'8 ('fJ, 

y, 

Filit((l 8tall'8, 372 l7 8. 25~:

:270 (lUG:::) ; Bank oj Utalt Commercial Secui'ity Bank ;GU F. 2d 10 (10 Cir. 1060'
1~ FlI'itecl States 

y, 

General JIotoJ's Corp,

.. 

384 U. S, 127 (1966) ; Vniteel States v, Parl:e,
Dads .5: Co, ~:02 u.S. 29 , 43-44 (lUnG) : FTC Beeell-Nut Packing Co" 2;:)7 U, S, HI. 4;;:;
(192:2) ,
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that this 1-10 system 01' the similarity in contracts among the major
stamp companies ,yas othenyise 11 matter of agreement, there ha,,"
been 11 :fey:; instances ill y:;hich Gold Bonet and perhaps Gold Strike
acted to assist respondent ill the enforcement of the 1-10 program.
I\Iol'eoH'l'. it. ",,"as common knowledg:e that similar pl'oyisions existed
in the stamp company contl'ncts. Hespondent's Hcti,- ity in accepting
assistance from competitiors and in reporting back the results. even
though in all cases sHeh resnJts did not persisL ,yas a kno'.\'ing restraint
of the competition behi"2211 the licensees of a competing trading stamp
company and those of respondent. This : too , eJearly may become an
unreasonable restraint of trade in ," iolation of Section ;) of the Federal
Trade Commission ACt.l:~

11.:'0'011 in the opinion of respondent's ,"ice president some of respond-
ent's acti,- ity abont trading stamp exchanges ,,"as jmpl'Opel' (T1'. ;5()7:-3-
'/;\ 5688). There v,"ere a substantial number or installC'(:'s (see finding
G\-l)b i\" (c1a)- (j:j)) of aeti,"e collaboration , between respondent nncl
one 01' more other tl'nc1iEg' stamp companies , to pren'nt trading stamp
exchanges from tl'c\ding in S&I-I stamps and presumablY in the stamps
of the othcr fl'ncling stamp compnnjes concerned. These acts constituted
at least (Ir? hoc restricti"c agreements among competitors and constitn-
tec1l111fn.il' ncts nncl practices ,,"ithin the meaning of Section 3 of the
Fec1era 1 1\'ndo. Commission Act. Since respondent expects to act on
SO111e such C'olllmllllications in the future , an ordeL to which '","e no,,'
tUI'll , st.'oms l1l'cC'ssal'Y.

0. Tile OJ'del

,Ye, conclude that then~ should be no order issued pl'ccluding re-
spondent from continllin~2' to issue nnd to enforce its coutraet pl'oyi-
sio11s thnt form the stl'uctm'p of its business. These. p1'm"isions are rea.-
sol1;\bl~" necessary for the SHccess of the promotionnl scheme of the
traclin!2: stnmi) inc1nstn- . That scheme has not heen attacked b,' the

~. 

Commi:::sioll. ::Hmyen?l' , the eyic1ellCe 11 shmys that respondent co1bbo-

J:J FTC' Y. ('emeilt II/stitl/fe 8:~8 LS. 683 (lD-!6).
J' .Ill ("'ll~jd('I'in;,: thp 1".-idi':l(' 1' ;ldiiiI("I'(1. 0 H. i1l';:1"1111; ,'xamilJI'1' gnn' little "' ht to n:o

g'l'lJE'l',lI (1(' 111nl:- of n:';'!'E'I'lJ1I'nt, '"' JlJnlle ;).\" )""')lp1)(;.'n1':, (lJ1ieiaJ", in the Jight of the ;;1'E'citie
in,:,tn net';'; of colla horn tion iulli"n tell I.,~- the' contco1l11'ol'a n- ncol'lb, particnl;) 1'1;; ;, dncE'. n t
Jen~l' j;J tlJi' (";18E' (If Bixb~- , re8l'O11lleJlt 111(1(10 110 aH('mpt 1'0 ;.;('Cll1'1' an e:;I'Janatiun of 8I'eeifj(";.;
011 The other JWIHI. tlIe J)(":l1"jn ~ exnl1line1' \,,:\;.; im)ll'l' :"'1, ,1 \"ith the cando1' of 1'C;:POIHll"lt

,",

ojiicL11~ ani, -,:ith their ('XI'E'J'jcl!('e in tilE' tI'nl.ling ;:ti1llJl' ))ll"i 11 I'

,",':'. 'j'

hn;;, be cJ'('llitf'(l tlJI'ir
opinion of lJIP f'IYccb: wl1ic:ll \yollJd 110'" from n eh;ulge in requirement,.: , 11 r.' 

':' 

id !" the t(';.;l"i-
IrIon;; of in.-li"itlllnl CO11S11I11P1',: or trailing- :::tn1l1p l'IH' 1'at,.11":' tllnt mighi: i:e n'g-i1l'(h'll , at iir,.:,
glance, as (' (l!Jflictin

:';'
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rated -with competing stamp companies to some extent and collaborated
to a greater extent with its licensees. These activities transcend re-
spondent~s right to enforce its contracts nnd may constitute a substan-
tive illegal restraint of trnde if not preTenteclbecanse of the structure
of the trading stamp industry. lIence a cease and desist order against
such praetices seems nppl' opl'iate.

COXCLFSIOXS

1. Respondent is subject to the jurisdiction of the Federal Trade
Commission. The acts and practices cited in the foregoing findings
haTe taken plaee in commerce , as "commerce

~~ 

is defined in the Federal
Trade Commission Act.

2. Respondent is engaged in selling an integrated promotional f:;C:~lT-

ice to its licensees.

:3. Placing restrictions on the number of stamps to be issued for each
unit of purchase price and preventing transfer of such stamps are
restraints reasonably aneillal'Y to the sale- of such promotional service;
they al'e in facL me1'ely descrlpti,-e of the limits of such se.l'Vice.

4. Respondent's nction , insofar as it took place without collusion
with others in enforcing its rights under such contracts and in prevent-
ing traffieking in its stamps by persons to whom such stamps ",ere not
isued , is not in unreasonable restraint of trade or an unfair trade
practice.

5. Respondenfs action in seeking or utilizing the assistance of its
retail licensees 01' other stamp companies to prevent the issuance of
more that the prescribed nn111ber of stamps constitutes n combination
that mflY result in a substantial restraint on competition. It is thus 
unfair trade praetice.

6. Respondent~s action in agreeing ,,-ith other stamp companies in
De.nver Colorado, in 195;3, not to pe.rmit its lieensees to issue more than
one stamp for each 10 cents of purchase price prevented competition
among retailers licensed by it and by the other trading stamp - com-
panies that ",ere parties to such agreement. It was thus an agreement
in unreasonable restraint of trade and an unfair trade. practice.

7. Respondent's actions in seeking or utilizing the assistance of

other trading stamp companies to prevent. the trafficking by persons
to whom its stamps ,"ere not isslled ~ in accordance with its contracts
",ith its licensees, constituted combinations in 11Jlreasonable restraint of
trade and unfair trade practices.
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8. It has not. ueen demonstrated thnt re:':ipondenfs actIons lUlYC been
surely di~contillued and ,,' i11 not be repeatedullJes:) it cease and desist
order is issued.

D. An order in the form set forth belov,- should issue.

ORDEn

It -is QJ'(lered That respondent , The Sperry and Hutchinson Com-
pany, its officers: agents , reprcscntatin' , and employees, directly 01'

through any corporate 01' other cleYIce. in connectIon \yith the clistrIlm-
tion aBel/or redemption of trading stamps in COnll11erCe , as "' COlllmerce
is defined in the Federal Trade Comm1::::3ion ..:ict. do forthwith cease
and desi:~t frOln:

1. COlnbining, conspiring, or otherwise knowingly acting in
concert w.ith any other person to ea use any retailer not to dispells(~
stamps in excess of any specified ratio of the number of stamps
to total retail price of goods and/or services purchased in connec-
tion "ith ,yhich such stamps are dispensed.

=? Communicating in an:,- ,ya:,- with any other fl'nding stamp
company, or acting in any ay inl' esponse to any eomnlllnicntion
from any trading stamp compnn:'T ,yith respect to the ratio of the
number of stamps to total retail price of goods and/or services
purchased "hich ratio is used b:,- any retailer in connection with
the. dispensing of stamps.

3. Combining 01' conspiring ,yith , or soliciting concerted action
from , a.ny other trading-stamp company to prevent redemption
of trading stamps or the. opera tion of a trading stamp exchange.

4. Communicating in an:,- \yay ,yith f1ny other trading stamp
company 01' acting in any ,ya:,' in response to all:'T communication
from any trading stamp compan:'T ,yith respect to preventing." the
operation of any trading stamp exchange or the free and open
redemption of trading stamps by any person.

It 'is fnJ'the/' oJ,de)'cd. That the respondent, The Sperry and Hutchin-
son Compa.ny, within sixty (GO) days nfter the effectin' date of thlS
order , 811a11 notify in ,yritinp: all of its sf1les employees, sales repre-
sentatiyes. and licensees of the. pl'ovisions of this cease and desist order.

J3 S,Ot- C1' ';68.
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..:-

~PPENDI:S: C

~O::-I1E OF TILE FIXIHX(;S 1 rl~GED BY RESl'(ISDEXT 
TO DE ESSEXTL\L TO A

CO::.\Il'HEHEXSruX OF rr~ OPEH.\TlOX X:\D nrCXD TO II.\ \"1:: BEES EST"\B-

LISEED BY IJHOOF TO 1"I.IE EXTEXT 8'1'. \TE1) . \LTiIO"CGH xeJT XECESSARY

TO THE HEARTXC; EX.\:.II1XEJt\ Ixrn. \L DECISWX EXCEPT Ttl TIlE EXTEXT

IIERETOFORE I;,crCXD

\..1. rnlike gall1es~ lottel'ie~) ,llH,l other promotional deyi('E'~, 8&1-1
trading shun p~~ . issuec1 ill tlle lWll1Jler l)l'o\' iclec1 for in the Frnnchise

..:\..

gl'eell1ent ill\' olye no el(' 11wnt of C'11,1l1('E': tlw 1'Mc.' ,1t ,\"hich they are
'in~ is the S,llne rO1' (" ildl C'lIstcJll1(ll', ~l.l1cl the 11H"l'chilllclise for \\-hieh

they ma:r be IHleenwd is mac1e ),:JIO\yn to the stamp 8:1\"erS in D.chnnce
thrOllQ' h the ~li~I-I caLl1o!2' ne ,1nc1 tlley Hl,lY lWlke s11ch selection as thev0' 
i)lease or , in the States ,,"here cash redemption is mandatory or op-
tional ? tnke cns11 at a pn'(letprminec11'nte pel' stamp (('o11i11:::: li. :)(;17-
DG1n: PhjJljps R. 71 t:il-71;j:2; Lee H. 404t)-404() , ex ~JI2 , 4C:~ , t)8B;

CCPFnPF~j),

..:

\2. ,YhC'reit UUl , 38:11 Jj('eli~ps 011f' of (';1ch t~,pe of merc!1:1nt in a
gi n.' ~J,()pping" ,H' ~ such as il gTocer , n ()(lpartll1ent stOl'E'. ;1 (hllg:-
~tiSL n lIa 1'(1"\\- i11'(, merchant. a Lll1llcll'Y. il cleimillQ.' awl nl'E'ssin::~: ('o, Co' L '
tabJishment. and several gasoline service stations so as to con~r , as
nenrl:', as possible, the entin' spectnlJll of merch,llldisc) lWCL'SSill'Y to
nwr1' the Jl(Jll~\\' iJe s ordinary lll' ('lls (H()~:si H. +871 , tJOL)- lG). The
COlH' l'pt i~3 01H' of a famil~' of 111\,,1'(')),111t8 able to sel'n' the (' n~tolll(,1"8
buying: neec1s. Cll~tomers of 011(' thns ha n,' the opPol'tmlity to cle,ll

\\-

ith other 1lll'll11H'I' 8 of the ~&H ;' fami1y of merch:ll1ts~' in order to
f11l tlleir books more quickly. Endl :--:&II liC(' llSC' e aids each otllC'l'S&II

lic' C'w;()(' ill this wn~" by stimll1cttinp: hjs custome1'S to become their
customers. Heco.Q.'nirion oJ this bet in O\'er(1 11 mal'ke1' in.Q." strategy hasL L

long' been central to S&lTs operations. The "family of merchants
COllcPpt has be('n ~ and i::; , it 11la:jOl' ob:jectiH). of the ~'&II mi1l'keting
pJ'ogT,lm. :JIost othe1' tl'itclinp.' stltmp colllpanie8 hnye put less emphasis
on the c1eyelopmcnt of bl'oilll f,lllli!ies of me1' chants and , in l' Ol1~e-

qnl:'nce , do not enjoy 11~) ",ide a C'O\' e1'ilge ,1S 8&1-1 (Hos:si R. -1871: Bcc1ll
H. nOeS-GOG!); Lee H. .f177; EX D:24b; RPF 10).

A3. Another important aspect of the 8&1-1 promotional system is
the. company s gellernl p1',lcticeo fullo\yec1 from the inception of its
1m::;iness, of Jic:ensing no more tlInn one retailer in the san1\:' type of
1msiness \yithill '-1 Ein~n m,ll'l\:etinQ' ,ll'l'a (Lee R. 41:27: Rossi 11. -d,,';;7-:1:o. ,-

1:\0 finding'" m"" 111:1(1" on the CjU"'8tj(J!l of I11nnop,)ly or 011 thp liti,:;ntion of l't' ;;pol1l1ent
,.:jIl(' ,' lh(' :,;(~ Cj\W8UUJ1S :11'(' clearJ,Y Ollhi(iI' tlH! ":CO))!! IIi linding,.: (Jf fnct nnder the ph' lin;!.
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4887). This practice enhances the value of the S&H service to the re-
tailer for, if house\,ives \yant S&I-I stamps with. for example~ the
groceries that they buy, they can get them only from the S&H
licensee and not from his competitor. If S&H stamps \yere. also avail-
able through his competitor, the S&H licensee \yould lose, in large
measure , the promotional value for \yhich he pays. The S&H trading
stamp gives him something unique with \yhich to differentiate his
establishment from his competitors ' (Beem R. 6087- 6088; EX 924b;
Rossi R. 4876; 4880-"1881; :McDonalc1 R. ():38(-); RPF 12). 1-IO\yeTer
S&H licensees often com pete (A ppendix ~

-\.).

A4. Historically, S&H trading stamps have had their most wide-
spread use among small independent merchants, unable to afi'ord
other types or sales promotion , \yhich are available to their larger
competitors. Today, S&H services a number or large regional food
chains , but small independent retailers still make up the majority in
nlUnber of the con1:panis licensees (EX 924b , p. 7) ; thirty- five percent
of S&H's sales are to small accounts such as service stations , harchnue
stores , drugstores , dry cleaners and the like. In 1965 S&H served twice
as many independent food establishments (6.000) as it did chain food
outlets (3 000) (Rossi R. 5496; Beem R. 6493; RPF 14).

Bowen'r. a substantial portion of the growth in the Compan~- s sen-ice rey-

enue during the post-war period has resulted from the adoption of its trading
stamp seryice by supE'l'lllarket chains, which haye become an inereasingly im-
portant factor in food (1istribution during this rwriocl. Eaeh of the 12 lit-ensees
accounting for more than one percent of the Company s sen- ice ren'nue in
106;:1 was a supermarket chain. The~e 12 chain~ necounted for approximately
one-third of the Company s 106:; sen-iee ren'llUe, ,,- ith no one of them repre-
senting more than 7.5% of sen-iee reYellue. (US D241), p. 7. ) (CCPF RPF 14.

A5. S&1-I invests in a continuing advertising and pnblicity program
designed to interest consumers in sa,-ing 8&1-1 stamps ancL hence. in
patronizing 8&1-1 licensees. (Bccm R. GODO. ) The program is both
national and local in scope. It has also published a special Sunday
supplement which re\-im,ec1 the history and described the present scope

or the company s business. Locally, the company engages iil coopera-
ti\"e newspaper aclYertising with its licensees and in-store c1isphtys
(H02si R. 4D;')0-4D37: :McDonald H. Gi384: HPF 15).

\.(). The 8&1-1 catalogue which is reissued each year also plays a
major role in the 8&1-1: achertising pl'ogram (CX 402 : 40:3 ~ 58G). The
8&1-I catalogue. is belie\"ed to be the largest catalogue printing in the
nation. It is anticipated that. in 19(-)6 through its licensees S&I-I ,yill
distribute. to consumers throughout the United States some ;3:) million
eatalogues. The printing cost alone exceeds $6 million (Rossi R. 4955;
RPF 16).
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A7. Through its present catalogue 8&11 otTers to stamp SflyerS a
selection of 2001 items of redemption merchandise (eX 586 , Thorp R.
5GOG , ;"570:2). This compares ,yith the ~100 items of ten years ago.

A8. The retail ynIue of the redemption merchandise given to the
stamp saTer is approximately $;-1.00 per book of 12(jO trading stamps.
(RPI-;' 3:').

AG. The aTerage redemption by the 8&1-1 stamp sayer is for 21
books (Rossi R. 510G; EX D2Jb: p. 8).

On the basis of the current cahllogue (CX ;38(;) ,,'hich lists 2001
items, the number and' percentage of all items \yhich may be secured
for varying numbers of 8&1-1 stamp books is as follows:

~o. of books ?\o. of items
Percen t of total
No. of items1- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - 

- - - - -- - - --

ti ~ ~ 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 

~ ~ ~ ~ ~ ~ ~ I

~: : : ::: ::: :::::::: ::::::: :: ::::: : :: :::: : ::::: 

5- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - - - - --

223 11. 14

26.
31. 14

39.
54.
65.
72.

526
623
800

109;)
1312
1441

(llPF 38)

(The number of items is cumulative e. a person ,,'jth 1 book can secure 223
items, a person with 17~ books can secure the:'3E. plus 30:3 more or a totai of ;)26
(sE.e CCPF RPF 38).

A10. Three States~ ,Visconsin , ,Yyoming and ,Yashington , directly
or indirectly outla \y redemption in merchandise (Collins R. 5567
5570; Rossi R. 4897; ex -:1:1-:1:). In each of those States , S&,H pays 17'
mills per stamp or $2.00 pel' book. The redemption rate in those States
is much lower than it is else\yhere in the country (Beem R. G138). One
reason for the Imyer rate of redemption is that respondent does not
promote cash redemptions (Tr. ;')08:2-3; CCPF RPF 52).

AIL The 8&1-1 licensee. pays the company an amount based upon the
number of stamps delivered to him (Rossi, R. 4888; CX 11),
(R,PF 58.

A12. Since 8&1-1 has been in business for 70 yenrs and stands ready
to redeem all of the trading stamps that it has eyer issued , the com-
pany is unable to determine with absolute. certainty the. percentage
,,'hich ,,'ill ultimately be presented for redemption (RX 924b , p. 8),
but on the. basis of 70 years~ experience , 8&1-1 estimates that 95 % of
all stamps issued by it \yill riltimately be redeemed (Rossi R. JD58;
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Beem H. 6136- (-;13T; ex 300a, b: RX 9:2Jb , p. 8), and for more than
40 :renTs the company has kept its financial records : filed its income
tax returns and maintained a liability account on that basis (RX
O:2Jb, pp. 25 21). The. liability account covers not only the cost of
purchasing but also the cost of delivering the. redemption merehandise
(RX 924b; Rossi R. 5204-5205; RPF 59; see , however, CX 444 for
the. actual experience CCPF RPF 5D).

A13. Unredeemed stamps do not represent a " ,yindfalF to 8&J-1.
Competition requires the company to pass on to its stamp sa vel'S nnd
to its licensees the savings represented b~' the 11l1l' edeemed stamps
(11ee111 R. 6215; RPF 61). 

The extent of competiti,'e pressures on respondent must be weighed
in the light of its prominent (;39-40%) share in the business , the fact
that it. is much larger (3 times) than its nearest competitor and thc'

fact that six companies haY(' 8Tj- of the total national business (see

.'. .." "-)'-)- '\..~ 

~:tll. call lu.

.' 

-:1:-).)j--:1: .

.:\.1-1. Years ngo S&H engaged in an additional method of redeem-
ing mel'chancbse, described as the CS::JI Plan, meaning "cash and
merchandise': (Rossi R. J9(i6-J96T). Under this system the stnmp
saTer \yas offereel the alternntive of redeemin~' through 5&11 or of
taking complete books of 8&1-1 stamps to an S&I-I merc1wnt- licensee
and redeeming the stamps for an article out of that merchant s stock
of goods (Rossi R. 4967) or for $2.00 in cash from the merchant

(Rossi R. :1:968). The stamp books could also be used as a down pay-
ment I)n merchandise purchased from the merchant (Rossi R. 4D68).
The. merchant- lict'nsee engaging in the C&:fiI Plan ,vas then reimbursed
by S&lL The rate of reimbursement ranged from $2.00 (Caplan H.
28:3::1:, :lOIJ: Freeman R. 2753) to $:2. 2;"5 to 82.50 (Rossi R. 4968-49()!)).
S&H gaTe up the. C&:JYf Plan (Rossi R. 4970) because S&. could
give. the stamp saver better values in merchandise (Rossi R. ~19Tl).
This l'esuJted from the ability of 8&11 to eliminate. midc11emen s pro-
fits and to buy merchandise at. lo,ver prices: the. elimination of the
profit that the merchant-licensee made on the redemption merehnncliH;
that. he Dl'ovided in his store: and the economies eflected bv 8&1-1 in.1. .
the OpeI',l tion of its redemption system (Rossi R. M)TO). In addition
the. l'ebl1 merchant did not have the same concern as 8&J-I for t11P

futuro of the trading stamp bnsiness; his interest. was in making a
profit. on the merchandise 11e offered for redemption (Rossi R. JO7:?).

Since the company began phasing out the C&~1 Plan it has invested
millions in expanc1ing its merchandise distribution system to sern'
stamp :3:.1vers 1milding 1ll111c1reds of new Redemption Centers and c':\:-

paneling' its merchandise Ene. (Rossi R, J911--.l:()II ~ J9H)-~1920, JO:.2:?.-
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4f)23 , -:l:D48 , -:1:950; Thorp R. 5696; RX 9:24b , pp. 11 25; RPF 63 , 64; see
CCPF RPF 63 , 64) .

A15. It is the policy of 8&H that its trading stamps be issued by its
licensees at. the rate of one for each 10 cents paid in cash or ,yithin ft.

norn1a1 discount period (Rossi R. 4:9GO: Collins R. 5628; RX 6e; CX
11). This policy is eyidenced by a proyision in the agreement entered
into between the licensee and 8&J-1, and the licensee is accordingly
presumably aware of it at the time ,yhen he takes on the S&H seryice
(eX 11; Phillips R. 7160-71Gl).

A16. \Vllile. the. S&1-I licensee in a particubr community is more
f)" are of and better able to appraise his immediate, local eompetiti,-
situation , S&H is better a.ble to determine the continuing." manner 
\yhich its trading stamp system should be used. Q\-er time , the strength
of the 8&1-1 system for any account. inc1nding the supermarket ,yhich
desires to issue multiple stamps on a partjcnlar occasion , rests on the

erall stl"ength of the system , the ;; family of merchants~' concept , and
the stren(;.!.th of the stamp (Beem R. 6078-()()7D).

,Vhen multiple stamps are gi,-en by certain acconnts. S&1-1 must
consider the. effect that this ,yilll1f1ye in accustoming stamp 8,1\-er8 to
expect multiple stamps from other members of its families of 111e1'-

ch;lnts (Lee R. -H78).
To thc' extent that multiple. stamping b~- one merchant injures

a~socinte S&H acconnts , cheapens the stnmp and reduces the ynlne
of the ;' family of me1'ehants '~ the 8&lI s~-stem itself is damaged , and
its yalue. is lost to nlllicensees , including the one \y11o desires to issue
multiple stamps (Beem R.. ()0/'S-GO70: EX (ic. Gg: EX 8. l:2b).

For iO years S&H has used substantiall~- the same tl'11ding.' stamp
system (Ros:3i R. 5-:1:9:;). Over this period of time 88:.1-1 has fmmd that
the mo~t e:tIectiye manner in "hich its stamps may be. issued in the
interest. of all participants in the. system is at the rate of one on each
10 cent sale (Rossi R. 5405). 8&1-1 is not interesteel in merely issuing
u. lot of stamps for a year or ti,o 'Lnd getting out of the business. The
compan~' '

;,,

ants to continue. in business for another 70 years and the is-
suance. of double. and multiple. stamps is inconsistent ,yith that hope
(EX 6g: RX 8). (RPF 7-:1:-/7; see , hmyeTer , CCPF TIPF /-1- /'7.

AI/'. 8&1--I takes no part in setting the. prices at ,yhich its licensees
8e11 their g-ooc1sand seryices (Collins R. :)61-1: Rossi R. 5005: RPF 78).

A18, 8&H takes no part in setting the diseounts "\yhich its licensees
grant on t.he sale of their goods and Ben- ices (Collins R. 5614: Rossi 
;)OOG: RPF 79).

\.J~) . Collsielerill!?: trac1inQ.' stam1)S as ,1 means of affordinQ." a c1is-

,- 

L. 
C'mmt. tht' 8&1-1 licensee. is free to issue any adc1itional discount thai:
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he desires, including the issuance of competing trading stamps
(Rossi R. 5006; Collins R. 5614; CX 11; CX 13; RPF 80).

A20. Trading stamps are not considered by respondent~s economists
as a part of the price of the goods or services of Ie red by the licensee
(Beem R. 6060; Phillips R. 7134). Stamps are a part of the. variety 
nonprice attractions that the consumer gets along ,vith the product
that she buys (Beem R. 6060). Trading stamps are a nonprice promo-
tion (Lee R. 4041; RX 24i-j; RX24L-m). (RPF 81; see , hOlyeve1'

CCPF RPF 81.)
...-\21. The trading stamp industry is highly competitiye (R.X 924b;

Rossi R. 5289-5290; Heim R. 3700; Thorp R. 571;3, 575D: Beem R.
6157). S&1-I operates nation,yide and is the largest trading stamp
company in the United States but in every area. in ,yhich it does busi-
ness it competes ,yith other trading stamp companies , and in some its
competitors do a. larger volume of business (Stipulation of Counsel
Supporting the Complaint and Respondent R. 3377-3378: RPF 91).
See. hOlYever last sentence, of ..:-\.13. Respondent by yolume is generally
eitheT first or second company in almost eyery area of the country
(Tr. 5256-5271 ; CCPF RPF 91).

...-\22. Respondenfs object and reason for its e~;jstence is to sell
a service or competitive device which will be efl'ectiye in promoting the
sale of goods and sen-ices by its licensees (Lee R. 4126; Rossi R.
4983; Phillips 7143; RPF 14;); CCPF RPF 145).

\..23. In order to make its selTice effecti,- , respondent endea \-01'8

to set a. goal for its stamp savel' so that she ,yill continue to collect
its stamps until she has attained her goal (Rossi R. 4893-4894; RPF
146) .

-\.2-4:. Accordingly. respondent prm-ides high quality redemption

merchandise , made by ,yell-knOlyn , reliable manufacturers, ,,'hich it
brinQ' s to the consumer s attention throuQ'h the S&,H catalogue. and
redemption centers (RPF :\08. 17-3;3; RPF 147). The choice is neces-
sarily limited (CCPF 94).

...-\25. For the, same reason , respondent refrains, from redeeming
less than a. full book of stamps so that , once started on 8&1-1 stamps
the stamp saver ,yill haye to collect a minimum of 1 200
representing, on a one-for-ten-cents basis , a minimum of $1:20 in pur-
chases from S&H licensees (Rossi R. 4893-1804; R,PF 148). It must
be noted , hOlyeTe1' , that respondent expressly states that it ,yill ahyays
grant permission for one stamp saver to give her S&H stamps to
another (CPF 1:23) and that respondent itself has recently inaugurated
a group savings plan.
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A26. For the same reason , respondent expressly forbids the assign-
ment and transfer of its stamps by one stamp sa vel' to another ,yithout
its express consent. (see Rossi R. 4894--1895). Notice to this effect has
been printed on the inside cover of the collector s books for 70 years
(CX 2i , par. 42; CX208; RPF No. 7; RPF 149).

\27. For the same reason , respondent expressly prohibits the use
of its stamps by its licensees for any purpose except to issue them to
their customers upon payment for goods or services (CX 11). This
limitation on the use of respondent's stamps has been contained in
its license agreements from earliest times (RX 1 , 2, :3; RPF 150).

.A.28. In order further to make its service eii'ective , respondent en-
deavors to select redemption merchandise ,,-hich , ,,-hen secured by the
stamp saver, ,,-ill constantly remind her of S&H and stimulate her
interest in saving S&II stamps (Rossi R. 4933 , 5497-5498 , 5512; Beem
R. 6104; Pl1illipsR. 7144; RPF 151).

29. Accordingly, except as respondent feels obliged to meet the.
competition of other trading stamp companies ,,-ho offer such expend-
able items as golf balls and foundation garments , respondent endea VOl'S

to provide redemption merchandise of the so-called "discretionary
type, something speeialwhich the house,,-ife, might feel that she could
not afford except through savings represented by trading stamps, and
which , once obtained , she ,,-ill long remember (Rossi R. 5498; Beem
R. 6103; RPF 152).
A30. Attraction and continuity of patronage are regarded by the

respondent as the keys to respondent's success (Rossi R. 4983; Phillips
R. 7143).

A31. Respondent. takes the position that , if its business is to suc-
ceed and prosper, it must oifer top-quality merchandise for redemp-
tion

, ,,-

ell styled and in good taste, that will appeal to and satisfy
the aTerage housewife; that merchandise items shall be those in great-
est demand by consumers; that the redemption merchandise must ha ,-
genuine value; that it must have " remembrance ndue" as ,,-ell as
functional utility, so that an item will be. a silent salesman , reminding
the saver of the. value of 8&1-1 stamps. Respondent goes to great
expense to keep its redemption merchandise updated to meet current
consumer demands. It attempts to fill requests for merc.hanclise not
carried in regular stock. Its purpose is to oiler top-quality merchandise
c.oyering' a broad enouQ'h ran.g'e to assure that the QTeat bulk: of
savers will find something' in eyerv 8&1-1: cntnloQ'l1e to,,-ard ,,-hich
they "~onlcllike to start saving. (RPF 18-:34: Hesp, R. Brief A3--1,

A3:2. Respondent. takes the position that it makes eyery effort to
encourage. and facilitate redemptions of its stamps by making it as

418-343--72----
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conyenient as possible for R stamp sa'-er to do so after such stamp
savel' has filJed a complete book of stamps because it believes that
a high rate. of redemption is important to continued participation
of retail merchants and their customers in respondenfs trading stamp
sen-ice. To that end , S&H is constantly increasing the numbers of
redemption centers , and has doubled the number in the past ten years.
It HOlY has /68 redemption centers, 93 mail order centers , 5 mobile
reclemprion units, and 9 dis~ribution centers 01' warehouses. It has
improyec1 the size , appearance and accessibility of its redemption cen-
tel' S ,~nd these centers are attractiyely c1esig'ned. well lig-hted. and

. '-- , '-

the merchandise is ,yell displayed in order to selTe the conyenience
of thE'- ::tamp salyer. Stamp sayers liying at a distance from redemption
centel'S may redeem their stamps at one of 8&I1's distribution centers
01' thI'ongh a mni1 order redemption center 01' i1 mobile redemption
unit. If beyond ,1 :25-mile range , the~' may also redeem b~' mail but
,11'(' encouraged to ,-isit the redemption cent(' r. (RPF 40--d:!): 56-;3/.

.\:3:3. The laws of 16 States require that the stamp sayer be gin\n
the' option of t,lking cash instead of merchandise when stamps are
tenclered for redemption, S&1-1 pays 1 mill pel' stamp 01' 81.20 pel'
hook in certain of these States and 1~3 mills or $2,00 pel' book in
tlw others, Sayers of S&H stamps seems to prefer to redeem their
::;tamp:: for merchnndise rather than for cash. In those States in which
Stille la',"::; required th,lt stamps san:rs be gi,-en the option of redeem-
ing ::;:tamp3 for cash or merchandise. cash redemptions on an average
iUl1ounrecl to less than one percent of merchandise redemptions in

l!)GJ , :lncl ca~h redemptions of less than full books of stamps amounted
to on 1~- 88100 of one percent of total cash redemptions. On the other
ham1- respondent does not promote cash redemptions (Tr. 508:2- ::1)

and sale~ at trading: stamp exchanges demon:::trate that some savers
do wanT cash.

\:~+. The " one for 10 cents" proyision in S8::11 Jicense agTeemellt~
,yhich has been included since 1896 is an integral and essential part
of the definition of the service that S8::1-1 sells to its liceni3ees. The
l'en~Qn8 stated for the policy of 8&1-1 to endeavor to limit the issuance
of its stamps to one- for-ten are:

(11) To keep the cost of its sen-ice to its licensees as loy, as pos-

sihle: ro deter escalation in the rn te of issuance of S&H stamps to
S11C 11 11 point that the costs of the sen- ice become greater than the value
of the benefits to the licensees. It is to S&l-I's interest that the cost

of it~ ~en-ice to merchants shall not incre;lse their gross margins 
t11E' C':~Tent that merchnnts ,yil1 drop the 8&1-1 selTice for otbel' Jess
e::qJe11,-:i,-e pn)motlons. S&H ,yishes to pl'OI- ic1e some assm'nnce to poten-
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rial ney, customers that the cost of the service will not exceed its
probable benefits and such assurance cannot be giyen if escalation
oceurs in the issuance of multiple stamps. S&I-r has been unable to
sign up some llonstamp food stores in areas in which S&H does not
have food store accounts because the o,,-ners are fearful of the cost
of keeping up with multiple stamps. Larger retailers

, "

with greater
finanees~ are better able. to bear the cost of multiple stamps than are
smaJler, independent merchants. Trading stamps are simply one of
an arra.y of promotions whieh can be used to promote business , and
,,-hen the eost of one promotion becomes too great, the merehant "ill
shift to another.

(b) To pren~.nt consumers from becoming so accustomed to multi-
ple 8&11 stamps that the offer of one stamp for l()\" of purchase ",ill
no longer provide an incellti,"e for consumer::; to pHtronize S&I-1 li-
censees ,yho cannot ail'ord to issue multiple stamps: and to preSelTe the
cooperative concept. of the "family of 8&J-I licensees ~' composed of a

l\:ey aceount~ such as a. supermarket slHTOllllded by associnte accounts
whose businesses would not be benefit eel by their oJi'er of multiple
~iamps. In the period since 1D5;\ during which tlle1'e has been a snb-
~;tant.inl increase in issuance of multiple SLlll1pS hy sl1permarkets th9.rc
l1(1S been a. drop in the ratio of 3&1-1 stamps issued h~" nssociate nc-
counts to those issued by key accounts. This relntin-' decl'ense in asso-
ciate account business is a matter of concern to 8&1-1 since it depends
more on the ;; fnmily of merchants

~' 

concept than do its princi pal com-
petitors ",ho are O\"ned by or dependent upon cha in food stores.

(c.) To preserye the traditional rate of issuance of 8&11 stamps
which has been recop:nized by the consuming public for sE'yenty yenl's
as the standard rate at which 8&11 stamps '\yill be issued by eYer~"

111el'cJlRnt c1isplnyill~: the 8&11 sign. '\yithout necessity for a(h"ertisin~'

. ,. '-- . ,

tlwt rate. of issuance on the part of each merchant licensee. This com-
munication with the COnSUnH)l' is particularly yaluable to the small
mere-hant ,yho is less able to ach-ertise than are his larger competitors.

(c1) Trading :-::tamps are not n primary consumer attraction~ nnd

are sec.ollc1ary in appeal to snch considerations as price ) finality of
merchandise, convenience and sen"ice. l'"ndue emphasis on trading
stamns, with resultant increase in costs '\"ithout commensurate increase
in sa1es, ",ill canse merchants to look to other means of attracting
f'l1stomers. S&H stamps are not essential to successful and profitable
opel'f(tion of retn il stores : but continued patronage b~' retail stores is
e:::sential to successful operation of l'espondent~s business. If one li-
censeE; in a. '; family of 8&J-1 mel'chants

~~ 

cheapens the yalue of 8&1-1

stamns in thp minds of the COnSU111e1'S in that trade area to a !Joint
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,\'

here stamps issued at a. one- for-ten rate. no long'er hf1Te a strong'L... 
tlppeal the value of the 8&1-I service to the other accounts is lessenecl
to the detriment of those other accounts and of respondent.

(e) If S&H is deprived of the. right to limit the rate at which its
Jicensees issue its stamps~ the long- term effect may be to eliminate
S&J-I's service as an effecti,"e competitive tool ~ to the serious injury of
~&I-I and to lieensees. (RPF 66-73; Resp. R. Brief A5-

ApPENDIX D

I\:EY TO COMPARING PROPOS.:\LS OF corNSEL WITH TIns INITIAL DECISIOX

First counsel filed careful and complete proposals for findings and
t hen responses and counterproposals.

These can be compared ,yith this initial decision in the following
manner:

Complaint counsel has filed an elaborate table of eontents to their
proposed findings filed December 13 , 1966 (pp. iii to xvii). This table
enn readily be compared 'with the table. of contents herein. Respondent
in its counterproposals~ filed January 4:~ 1967 (Appendix A), shows
by a, table hOlY respondenfs proposed findings (filed December 14:
lOGo), relate to complaint counsefs proposed findings.

In addition~ each counsel in their counterproposed findings made
comment on their ach-ersaris original proposed findings by using their
Hchersaris numbers to identify the findings eriticized. JIoreon~r
certa.in counterproposed findings ,vere filecl that specified by number
the proposed findings for ,yhich they could be substituted.

Respondent~s counsel in their repl:y brief in ~\.ppenclix A , pp. 3-
proposed findings that were adopted specifically, ,vith minor modi-
fications , as Appendix C to this initial decision. It was the, examiner
decision that such findings , as modified , ,vere factually supported but
,y('.Te immnterial except to the extent already found in the body of this
initia.l decision.

OPINION OF TI-IE CO~DIISSION

JUKE 26. Has

By :1\IAcIN1TRL CommlS8ionel'"

The complaint herein charges The Sperry anc11-Iutchinson Company
(8&1-1:) ,yith vio1ntions or Section 5(a) (1) cf the. Federal Trade Com-
mission _.:lct. 1;3 r. C'. 84:5 (a) (1) , in connection ,vith its trading stamp
bu'iiness. The charges are in three connts. The first has to do ,yith
S8::H~s policy of requiring retail dea1el's ,yhich it licenses to deal in
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its stamps (licensees) by agreement and othen,ise to dispense no more
than one trading stamp for each ten cents \,orth of ,goods or seryices
sold. The second is a conspiracy charge and it alleges that respondent
in combination ,,-ith others , engaged in practices directed to preventing
the dispensing by retailers of more than one stamp for each ten-cent
purchase. The third and final count charges that respondent , alone or
in combination with others , engaged inn practice or policy to prevent
or suppress the operation of trading stamp exchanges and other free
nnd open redemption of trading stamps. 

~\.. 

hearing was held in this matter before an examiner. fIe filed his
initial decision on February 10 , 1967~ and therein he found and con-
el uded that the charges were. in part sustained by the evic1enee and 
part unsupported. In general the examiner held that the charges hav-
ing to do \,ith combinations 01' conspiracies between respondent and
other tra.din,g stamp companies and actions taken at the behest of
retailers to enforce the restrictive policies alleged \,ere sustained , but
those as to other net ions concerning respondenfs relationships with its
den leI's on the same polieies \yere not. He issued an order to eease nnd
desist as to those charges which he found supported by the evidence.

Both parties have appealed. Complaint counsel appeal from the
initial decision to the extent the examiner did not find the complaint
chnrges sustained and respondent appeals to the extent the examiner
found violations and prohibited such by a cease and desist order. The
grounds for the respeeti ve appeals of the parties "ill be covered in
detail below.

Re8pondent and the Tmding Stainj) Busine.s-s. Respondent is a

corporation , organized and existing under the la\\s of the Stnte of
Ke\, Jersey. It has its principnl office and place of business at 330
l\Iadison A yenue , K e\y York , N e\y York , and it is , and has been since
IS9n (incorporated in 1000), engaged in the trading stamp buslness.
Respondent is both the oldest and the largest company in this field in
the United States.

In the conduct of its trading stamp business respondent issues , for a
yaluab1e consideration. pads of trading stamps to retailers pursuant
to license a!2'reements. These :1!!Teements are 2:enerallv entered into forL. c- L.
n. period of one year, although some are for longer periods. The licensee
pays the respondent an amount b:1s:ed upon the number of stamps
distributed by the licensee. The flyerage price inlD66 "-as 8:2. :2i3 for 1000

stamps which works out to $:2.GS pel' book of 1:200 (\\'hich is the size.
of the books issued by S&H). The rates charged for licensing decrease
ns the yolume of usage increases. For retailers in certain categories

,,-

ho reach a pnrticulnr,11lnl1i11 yolnme of stamp distribution , responcl-
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ent guarantees that the cost "ill not exceed :2 percent of the re.tailers

,;;:'~ .;;:.~.

The licensee , under the agreement ,yith S&H, promises to ad'.'2rtise
the use of S&H green stamps and to furnish his customers ,yith stamp-
sa Yel' books illld catalogs displaying redemption merchandi;;:e snpplied
by the respondent. lIe also agrees to oiI'er stamps on each purchase 
the rate. of one stamp for each ten cents paid. The license ngl'eement
contains a, proyision w'hich states that the tit Ie to the stamps is 
remain in the respondent.

For its part , respondent agrees to maintain , and it does m:tintain
redemption stores ,,-here the consuming public may exclwnge 01' redeem
their ~tamps for merchandise. Respondent idso engilges in ot1-:e1' actiyi-
ties intended to encourage the use of S&I-I trading: stamps anrl to pro-
mote the interests of its licensees , such as natiOlwl Hchel'tising.

Respondent emphasizes in its business the crea tion of a. ;; family

~~ 

merchants, Thus, in it particular market like a shopping c8nter~ it
Ecen:3es a so-called ;'key account" ,yhich Hccount "in uswdJy be 
retail food chain outlet. Respondent will also license in such l11urket
ot her inc1enenclent anduslwlh- smaller retailers such as n dn1g' stan'. fl
cleaning' establishment. a. g:asoJine station ancl similar ont lets. These are

. ~

refelTed to as ;;asssociate " accounts. Generally respondent ""ill not
license in the same market retailers competing in the same prodnct or
ser' ice , although there are exceptions.

Respondent is a firm of substantial size. It is a Iso the forenJOst trad-
ing ::;tall1p company in the rnited States and the only one operating: 011

a, nation,yide b(1.sis.1 Respondent' s annual gross receipts are over $300
million. It issues between ;3i percent and :1:0 percent of all trading
sUlmps in the 'Cnited States. The number of retailers licensed by re-
spondent to use its trading stamps approximates ;5\(XH), encornpassing
some i(\oon outJets. Respondent maintains OI' e1' 8t)0 redemption centers
and in 196::; it distributed approximately ;.1:2 million copies of its cata-
logs. jIore than :3;'3 million ..

:\..

merican households 8,1\-e S&H stamps,
It is clear that respondent is widely engaged in interstate commerce

and that its acts and pmcti(' C's challenged in the compbint an' engaged
in "in comme1'ce.

On redemption, responc1enfs policy is to accept all the trading
stamps it. has issuedregill'clless of the length of time that. they han~
been ontstanding. and. so. there is no 'yay to determine with certain!"\'

~ , .' ,. 

the )e1'centn2' e of its stanms issued \rhich ,yillu1timateh- be returned.
Base(l on its past records , responc1rnt estimates thar D6 percent oJ all

1 'Yhile re~1)(tn(1eDt i;;: a significant factor in the trading: stl1mp bll;::jI1f'~S o,er much of tl,,?
rnitpc1 Stl1tp~. it doe;,: not dominate Pyen- marketing- I1rea, In California , for instancE',
the Blue Chip Company appal'entl~' ha::; a large p,ut of the ;;:1'a11111 1H1~iness,
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stamps issued by it will be redeemed and , accordingly, for more than
.J.IJ years it has kept its TInRneial records, filed its income tax returns
with Internal Heyenue Service, and maintaiiled a, liability account on
that basis. This percel).tage. figure is disputed by complaint counsel
'1'ho , refel'l'ing to ex J.:I:-:L point out that from the periocl1D14 tl~rough
196-4: , 1DG billion 8&1-1: stamps had not been redeemecL ,,-hich is about
14 percent of the 11:20 billion stamps issued in this period. In view of
the state of the. record on this subject , our finding is that the percentage
of unredeemed stamps cannot be determined 'lith certainty and that it
is probable the redemptions '1'ill fn 11 soll1e,yhere between 86 and D:, per-

cent of the total stamps issued.
ex ~144 (the. same as CX -:h-1U) is reproduced here\1'ith. It s11.O\\"S not

only the. 8&11 stamps issued , redeemed and Ulll'E'c1ec' med fro1l1 101-1-
19G-4:, but. graphically the grOlyth of rC'spondent's business in these
years , particularly its rapid grO'Yth in the years since IDt)J.

Other leading trading stamp companies in the business include Top
Yalue Enterprises, Inc., Gold Bond Stamp Company, E. F. i\LtC-

Donald Stamp Comp~UlY, King Korll Stamp Comp,l 11Y and t 112 Blue
Chip Company. The six largest companies in l!.W-1representec1 bet""i1'een

8:1 percent. and 88 percent of the industry.

..:-

~ great boom in the use of trnc1ing stamps began jn the food reLlil-
ing field about. l~); )(I , (See Chnrt--CX -14-1-reproducec1 belo\y. ) From
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that year to 1962 the share of retail grocery store sales made by stores
using trading stamps increased from 1 percent to 4 i percent (although
it later declined to 43 percent) and most of the increase iln-olved the
use of trading stamps by supermarket chains. Some of these food
chains established their own trading stamp companies e.g. Kroger
Co. is associated ,,-ith Top Value. In certain metropolitan markets the
stores which are dispensing trading stamps account for the major pro-
portion of the retail food business. Respondent, from 1950 to the time
of the hearings, increased its sales a thousand percent and deriyed
the maj ority of its revenue in the period from food stores-mainly
su permarkets.

The One-for-Ten Policy. ,Vhile the indiyidual charges in the com-
plaint will be separately considered below , the nature of the procBed-
ing asa ,,-hole should be. Impt in mind. The practices, to be sure , break
dmyn into separate acts which in themselves may be found to be vio-
lations of the la" as charged. Hmye'i- , to treat t,hese solely as sepa-
rate and nonrelated actions Yfould give a far too fragmented vimy 
the case. The. acts and practices charged concern t'iYO distinct restric-
tin' , or restraining policies of the respondent, and it is as to these
that ,,-e are here essentially concerned , "hether carried out alone or
in combination with others. These are (a) the policy of restricting
licensees in the dispensing of trading stamps to one stamp for each
la-cent purchase (dealt ,,-ith in Counts I and II), and (b) t,he policy
of curtailing the activities of trading stamp exchanges and otherwise
restricting the free transfer of trading stamps by collectors (cm-ered
by Count III of the complaint and treated separately below).

First~ our consideration will be given to the charges on the one-
for-ten policy under Counts I and II. Count I specifically alleges
that respondent has. by a~:reements and b~' its actions alone and
sometimes at the "behesF of other licensees. required its licensees not
to dispense more than one trading stamp for each ten cents ,,-orth
of g'oods or Ben-ices purchased. The effect of such polic~;, . it is charged
is to tamper ,,-ith the price structure leyels or mechanisms , or other-
wise. to interfere "\yith the. free play of market forces: to restrain
competition bet'iyeen retail merchants: to induce and put together
a combination among reJail merchants to limit competition among
them: to depriye consumers of additional trading stamps. and to
nnfairl~;, deprive retailers of the opportunity to make their own busi-

~ The lwaring examiner i"eemed to i"um Ull complaint couni"el'i" cai"e in the following
sentence:

Complaint counsel' s fire if' concentrntNl on two incidents of the hnsil1ei"s: the on0
stamp for 10 eents of purchase price requirement and the ref'triction 011 the use 
stamps after the licensee h;sues them to bis clistol1ler, " (Initial decision , p. 1144.
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ness decisions. Count II alleges that respondent and other named
trading stamp companies lla,-e conspired to restrain and eliminate
competition and that in furtherance thereof they hare engaged in
eertainacts and practices to fix the rate of the dispensing of stamps
by retailers. These alleged acts and practices include the adoption
of restrictive provisions in contracts, the enforcement 01' attempts
to enforce such provisions, and :attempts to induce and the. inducing
of licensees not to dispense more than one stamp for each ten cents
of purchases. The e:tfects on competition charged are the. same as
the. effects set forth in Count except for the additional allegation of
a restraint on competition among trading stamp companies.

Thus , Counts I and II deal generally ,,-ith alleged restraints on
retailers in connection "\yith the dispensing of extra or multiple stamps.
There are a number of nll'iations in the ways in which extra stamps
are given. For instance , there is ;;double stamping, :: which is the
dispensing of t"\yO trading stamps for each ten cents ,yorth of goods 01'

services; "bonus stamping,

:: ,,-

hich is the dispensing of extra stamps
in connection "ith the sale of a specified item: ;; institutional stamp-
ing: :' which is t, he issuing of extra stamps in connection with total
purchases exceeding a specified amount: and other forms of the giv-
ing of extra stamps. The term "multiple st11mping:: ,vill be used
herein to describe all forms of the dispensing of extra trading stamps

all dispensing other than the giving of one stamp for each ten-
cent purchase.

)lultiple stamping is clearly contrary to respondenfs policy: on
this there is no c1ispute.3 Each licensee expressly agrees in the licensing
document to issue only one stamp for each ten-cent purchase and not
to dispose of the S&.H stamps in any other manner. The record shO"\vs
vigorous enforcement of this policy by respondent , although neither
enforcement nor compliance have been completely even and uniform.
The examiner expressed the situation uS follo,vs:

3 In it~ anRwer respondent responds to chnrg'e;; as to itf; polic~- all l'estriC'tjn; lJ1ultipJe
stnmpil1g in pertinent part as folJinn; 

Denies encb and (',ery allegation contained in parngraph 7 of the complaint escf'pt
admits that for many year~ pa"t the practicE'. or polic~- of rl"'I)0\1(1('nt has been to el1t01'
illtO , place into effect. and earn" out license agreements with ,.nious retaij(~r;; which pro-
,i(le that one of respondent s stnmp:o: ,,- be issuecl to the retaiJer ;,: customer for each
full 10 cents ,,' ort11 of goods or sen-ices paid for b~- the customer , but for the full an(1
complete terms of said licensing agreements respo11(l('nt beg;,: lea\"e to refer to ClllT('nt and
13ar::t esampler:: of licensing ngreements upon the trial of this proceeding. Re;;:poudent furthel'
alleges that, notwithstanding the terms of r::nid licensing agreements , some of its licen;,:ees
ha,e from time to time and (10 todnr . issue ';free stamps,

" "

donble stamps. " and '; l!oll1H:
stamps" without 8pecial authorization or !wrmission fl'om re;,:pondent. Res!)ondent further
admits that it has from time to time f:ougbt to persuade licensees to refrain fl'om 8m'II
practices," (Answer, par. 7.
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HE'81,(;j1(lent'~ ul'g;ing 11a~ been effeeth-e in :':on1(:' (' a:,:f'S lInt not in others, * * 
As a IJrncrkal nwtter re~pon(1ent often lwrmits those lieensE'es competing \\"ith
other retailers , \\"110 issue f:'tall1ps of a riyal compnn;\ that permits multiple
si"amping. to meeet ~uch competition, 

::: :;: 

:;: Altllon i;'h there is :l great deal of
mnlrivlf stnmping." clonE' lJ~- S &: H li('en~,ees , it is and I1ns J)een tlle polleY' or S S:. 

to enlo:rce its conlrnct against multiple stnmping, (Citations omitted, (Initinl
dee-1:-:i 011 , II . 1125.

EJ:3e\\"heTe ~ the examiner fmmd that some :20 percent of respondent~
stamps are used in multiple stamping: (initial decision

, p. 

11-16).IT" TI Tr 

/" 

CJ .L lie 1':1. (cu' rnq 

., 

rcanUJ/(!i"8 n 0 GllI(' 011. toc rJne- toi'- en 0)('
rncler Counts I and II the examiner found ,-iolations (a) in the
enJol'ce:nent of the one- far-ten polic~' at the ;; behest~~ of competing
ret;lilers. and (b) in the joint itctions im-ohing respondent and com-
peting: ~tamp companies to seek a common adherence to the. one- for-
ten policy. He did not find a violation under Count I collceTning
respondent s actjon8~ other than the behest situntions , inyoh-ing its
agreements and relationships with its dealers. Both parties haye. ap-
pealed from his decision on these counts to the extent that it is a(herse
to their l'espe.cti,-e. positions.

The 2x::11nin('r. in his findings on the anticompetiti,-e effects of the
one- far-ten policy, did not, in all connections, clearl~- distinguish
beh'leelj respondenfs actions as charged under Count I and those
taken in combination \Tith other trading- stamp companies. Further
he did not expressly eliminate respondent's Count I actions from
his fincbngs on such effects. lIe found the o11!:,- for- ten polie~~ anticom-
petitiyp in its eft1ects on: (a) the price structure ~ (b) retailer competi-
tion. C:') the, pl1l'C'hasing public. (d) the freedom of the retailer , flnd
(0) tl'ading stamp companies (initial decision. Pl'. 11-11-4:2). Specifi-
cnl1~- ~ 11e held that stamps are a cash discount anet thlls that a restric-
tion on the- iSSWlllCC' of stamps results in a ;;Jmsilless l' l:'striction ~ on the
cash cb:;cOlmt: that from the point of yi('\\- of the CO.11811111('1' the stamps
are p,':i:t of the. package of rights he is C'ntitled to recei,-e for his 1'nr-
ch;lse, ~)li\:' e. and an~- restriction on the number he receiYe8 pi' O tanto.
has ;111 e1t1ect in the nature of a partial price restriction: and that the
imp;lC't of respondent's practices is significanL particll1arl~- in the food
l'C't;lilin~' field ,,- here price and (Flality competition has declined. lIe
also fcj": lnd~ from e,-idence ,yhich he, stated establishes that price
competition is one of the competiti,-e responses to the original issuancE'
of ::;Ll;-nps , that the restriction:-; on the number of sLlmps to be i:::sued
may ,1yfect in some mea~Ul'e price behil.yiol'. IInl- ing: Jound such t1nti-
compAitixe effects from respondent s engaginp: in the one- fol'- ten ))01-

i('~- , J;e "ilPI-el'thc:le:3s dismissed the c0l11plaint ns to most of responc1ent~
Cnunt 1 actions cl11d found violations only in the collspil':ltorial sitlla-
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tions inl'olying other trading shImp companies and the so-called " be-

hest:: instances.
The hearing: examiner s dismissal as to the aforesaid alleQ'ations

~ . 

,vas based on his reasoning that respondent's one- for-ten policy ,vas
necessa:ry to define the seryice oft'ered. I-Ie held that. ,vithont snell a
restricti- e. policy respondent conldnot state the cost of the "promo-
tional 8ystem

~~ 

to the retailer; there could be no systenl of franchising
a family of noncompetiti,-e merchants: and licensees ' customers ,yonld
Hot kll'c\Y ",hat the acln~rtising of S 8: 1-1 stamps means (initial deei-
sion

p. 

J.12(;). Else,yherC' , the hen ring examiner observed that re-
spondent. sel1s its Ben- ice as a means of bringing customers into the
licensee s store and that to permit n licensee to issue stamps at will
and to redeem stamps from a person other tlwn the licensee s customers
,YOU 1cl c:tll upon respondent to reform its contract andremO\'e the yery
incentive for the cn:~tomer to go to the licensee s store. This, accord-
ing to t he examiner , would be " c1etrimenta 1 to respondent's legitimate
business intere~t in nresen- illL1" its )l'omotional s('heme~~ (initial deci-

-'- 

sion

~ p. 

11-4:7) . 1 JIe concluded thnt, the limitations on the number 

stamps to be issued and restrictions on their subsequent use are renson-
able prm~isi()ns delimiting the obligations that respondent undertakes
by its COl1rrnC'ts and consequently are not unreasonable restraints under
the Shel'!nan Act nor unfnir acts and practices under the Federal Trade
Commission Act (initial decision, p. 1147).~ ,Ye construe the
eXam1nel"s holding on this issue as. in effect, a conclusion that ,yhether
or not the one- far-ten policy constitutes an undue restriction or re-
:::traint on trade. it ,,"as sayed from antitrust strictures because re-

spondem, had n ~:()und business reason or moti H' for its actions/' In
this he erred. Such is not the rule under the Shennan Act. and so
clearly, it is not undl'1' the Fec1erill Trade Commission Act , which is
broader in its s,,-eep. -\s stntec1 in 7Jnittd State,

,; 

v. no7d, Schlcinii
' "c,~, T-'- C I")r;o~ 

(l' .. ')l,;:i ..... .,:). 00D . ../) I

. ,

Our iJ1Cjl1in- is 'IYlletl1t'1'. :1ss11111ing: Jlonpl'ec1i1tol' \- 11loj"jyes anc1 1l1lsilleSS pur-

l;n;.:\'

", 

:.in1 t1H' iJH"t'l1tin' fJf profit nml yo1111l1p ("on;.:i(lpl'atjIIJ!s tlH:' effect upon
C'(l11l1IetibIJl in thp m:nJ.;:t't111;l1:t' i;.: subshllltin1J:- nll'1- el'~t' , TIlt' prolJJotiun of self-
il1tt'l' ('~:t: ;1 :II))e (lIIP;': ni'!t jnYfJ).;p tIlt' rule lif l'l-'n;.:on to i1llmJ1ni;r,e ()tllel'\yi~e il;eg:nl

'l1(luct. It (nll~- if tl1t' ClllHlllC"t is lJ(Jt unlnwfnl in it;.: iml"l.C't in tllt' 1l1nl'l\et-

J TIt(' i'x:imilJi"l', pn I';\ ;' 1127 (If hi,; il1Hin1 11('cj"io!1, fu1'tJ)I. '1' f,:'lJrl() r1l;1t HI'" p1'.-",j;,:ifln;,:

ill the lic(1i~in~ n ~Tf'('111t~!1j' ,; l'p1ating 1'" tlw 1111mh0l' nf "tnnlp;,: i""u0d " :11'1" :\11 ("""'lnial
(1dilliri~m of the ';f'l'yi(' " otflre(1, ;'Ire 110t. n11 1l1H'e;1"OnalJ1e l'e,;tl'niut of t1':Hli' i11 111e ll11i(Ju,'

ci1'cun:~:tanc'p;; of tbb i11dll"fI',\'. a11r) (1011111- COl1,;tit11t(' pricr' fixing'
f, ' he qi:,.-tion nf rE';;pc'l1d'~Jlt';,: re;,:t.rictinn,; 011 t1w ;;lli)sPCjueni' 11;,:e of trn()ing q:1m!)~, "111'11

:\;,: b~- trac1i:~g !':tarnp exchang' c',; , will be ,;f'pnrnte1~- (:0118i'101'1'(\ 111'10\"
G _\111)011:/11 thf' px,nnin(' r, (111 P;l""p 1127 of hi" illitLll decision. fn11nl1 that th..' Qni:ll'

di."JWD;:ing rei'nietioll '\"a;,: not :111 11111'l'a8011al,1e 1'(,,;tl';1i 11 t, he ,;('('mer) hI (:'1'(11111(1 tl1h fi11,lin2:

(.n hi;,: ho1(!jr..~of a f'c""'ll bl1~i11ei';; 1"I11'po,;('.
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place 01' if the self-interest coincides with the statutory concern \yith the pres-
ernl tion and promotion of competition tha t. prot-ectioll is nellieyell. 

'" '" ,;, 

(111.
at 87i).

Clearlv the hearing' examiner should haxe looked at more than the

.' '--

business purpose. tIe should have \yeighe.d respondent's individual
conduct in the light of the facts, if any, bearing on the, impairment
of competition. ~\IoreO\- , \"e believe that the examiner erred in failing
to recog11ize that the anticolllpetitive effects \"hich he found resulted
from respondent's yarious agreements and acts as charged in Count I
as \ye11 as its actions jointly \"ith other trading stamp firms.

Contentions oj the Parties on the Le~f((lity oj the One.-fol' Ten
Po,7.;cy. On their appeal to the Commission complaint counsel do
not rely on the pel' se approach. At pages -:1:0--11 of their a ppenl brief
they state that they put aside the argument that the practice is i11egal
pei' se- to be- condemned simply on the basis of the contract itseH-
nnd assert that they rely on the record shO\ying of the eRects of the
restraint on competition. Their contentions on injury in general are
that multiple stamping is an important competitive tool and that
resDondenfs restriction can result in harm to local retailers \yho ma v
lose business to competitors because of it; thnt in the marketplace,
the effect of the restriction on the dispensing of stamps is similar to
that resulting-from resale price maintenance: and that the prevention
of multiple stamping eliminates a spur to price competition : pnrtic-
ularly in the food retailing field , \"hich , they assert , is characterized
by sluggish and oligopolistic competition.

Rfspondent s position on the leg,llity of its one- for-ten policy (aside
from its arguments ns to the sufficiency of the evidence relating to the
conspiracy allegations) is that the practice must be tested under the
rule of reason. As respondent phrases it ~ the question is: " ,Vas the
provision adopted 'with the legitimate purpose of reasonably for-

,,-

arding personal interest and developing trade : or \"as it entered

into ' with the intent to do wrong to the general ptlblic and to' limit the
right of individuals, thus restraining the free f!m" of commerce '

~~ . . 

, regardless of its purpose: does the. one for ten ha H', the effect
of unreasonably restraining trade F (Responc1enfs ans\"ering brief
p. 1:3. ) Respondent, to support its position , cites 8tandm'd on Ou, of

VCI. C l ei'sey 

y. 

United States 221 U. S. 1 (1910) ; and Times Picayune

Publishing Company 

y. 

l/nited States :3-:1:5 U~S. 594 (1953): flnd
n~serts that nnder the criteria in these cases its one- for- ten restriction
is not unln\"fu1. These contentions ",ill be. disposed of in subsequent

va ragraphs.
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On the merits respondent first claims the record ren~als the reasons
and the cil'cnl1lstances surrounding the use of the, one- far- ten provision
and demonstrates it '"ns adopted for the legitimate business purpose
of pl'()"\,-iding ~tn effecti,-e trading stamp system. It makes the following
points in this connection: (1) that respondent had to select a. rate of
i:)Sllf111Ce ,yhich ,you1cl both nttract cllstomers and yet be 10\\ enough
to 1110.1I:e the pnnonng'e profitable to a. licensee, (2) that respondent
l);lcl to conmmniC'ate, to licensees the basis upon which its stamps ,yere
is, :necl so that the licensee could budget its costs , (3) that respondent
1lpc' ckcl a uniform rnte of issnance so that the nublie 'yolllcl k1lOl, Iyha t

...

to c'xpect at a retail store exhibiting an S~(':fI sign , and (4) that
l'e:- ponclellt sought to ftyoic1 asserteel injury to members 6f groups of
hce, ilsecs IThere the attractiyeness of the stamps 'YOl1ld supposedly
be 1'2(lueed if OlW or n. c:roup clispensec1more than one for ten. In its
argument 011 the one- for-tcn restriction respondent does not. contend
(a:~ jt does with regard to its policy of sllppressing the redemption
of its trading :3tamps) that such a restriction is an element essential
to the snccess of the S&l-I system; rather. respondent argues on1y-
,lS \ye understand its position-that it had a good , sound business pur-
pose. for doing so. 11esponc1ent, in other Iyords, takes its stand here
on the g.-oDdness of its motin:'s-not. bnsiness necessity.' As ,ye, ha H' just
.indieated, hOlye,-el'. assumil1~ ' llon )rednton' motiyes and ynlic1 busi-

, '

JH' . Imrpo~:es , our inquiry cannot stop there: lye need to look further
;\ t cnmpebti'-e eilects.

Hesponclentalso argues as to the one-for-tpn restriction that com-
p1aint coullsellwye. pl'OI-edno actual anticompetitiye. eilccts , nor that
the restriction must necessarily result in such effects, On this , l'espond-
Ht HyerS it is not enouf!:h tlInt the restriction mig'ht or could lWY8

an(icompetiti':e effects: it asserts the rule is the showing must be that.
the restraint must necessarily result in such e:fI'ects. For this proposi-
tion rpspondent relies on Jlaple Flool'lng Jl(fiiuf((('hu' Ci'3 ..: '1.'i8Ji. 

~. .

"1 .-o ....r""

~' ~

r..'., 

(\"

111 eOi'\ (fJ:s. :::ob ':I ...h);J ./~;)

The Federal Tl'(ule ColiIJJit8xio/i Af't Iind Ih Ajiji7iodioil /0 /lie

/-)

"lltt/(,(8 

..:

71e Cjcd. The trading stamp hnsilless concel'ns ;1 trip:utite.
a nnngen-!(\nt i11"'."o1\-l119-' (a) tJJe ~:ft1m p ('ompan~' issning the st:l1nps
(1)) the dispensing l'c'tailC'r , and (c) the C'ol1ectol' of the st"amps, Cases

r1' r\ "'011 "h:: "I"'" f1'r~( lr"" c;n :;R

""~ "'~ 

tllD. "' 1tl 111

, " .!'

L"'.

(.'\. ~~\..'

L'CLL l1.(\. L ".

'~'--' (\' - \.. \..,-

.l.ll' npel:ty l'ights or pnl'ti'.'ipflnt~~ in the scheme and in n~so1 \- ing these

j'~l!(,8 :'::0111(' of the COlll' l"S hnn\ 1'11!ec1 n:~ to the Jl:ltl1l'e of trading stamps.

;' H('8;:OO1!(::~JIt".-.: po,-.:Hhm (lD t11e OJlp-j\'l'- j"pn 1'1-';'trieti"1I COJ1Tl'n~t;,: 'with , n!lll nppnl'ently

,1;1'(",1'" J'l'um. the I'xnmin!'l";': J\tI111iDi!, ",hidl h tn tll(, !.'1r,'ct j";1:1t th,' Jlulky J:.; '" :lii ('""el1tin1
/1t'jiJiitiulJ 

"j' 

tJH' ;,;pl'yi(' I: ofJ:"t'i"t'(1. " i IuiiLiJ !.1"ei"iol1, 1'. 1J ~:I,
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In8peh' Y and H'utchi!Jiso' i/. Co. v. Hed.zbei'g~ ()O ..:-\..tl. aG8 (C. Cll, N.
IDO;3). for instance, the court stated: " The thin2' of '" aJue Iyhieh the,

, " 

coJJector pays for and acquires and has a right to tr,1llsfer is not the
piece of paper and the ink thereon Iyhich constitute physic-alJy the
trading: stamp, but the absolute property right Iyhich the stamp
represents and e\'idences , which counsel for the complainant accurately
refers to as n chose actioll, ld. :370. The CO11l't further oLsen"eel
that ;'The trading stamp scheme is complex , and is basedupoll a. Luge
DUlnDer of legal and equitable principles re1atillg~ to the, law of per-
sonal property, the law' of contracts , the, li1\Y of estoppel. TIE' scheme
11a5 been adjllstec11Yith care. so as to gain the full aell-antage of the

binding force of these princi pIes of jurisprudence

. . . .

(I d, nt. J 7:1. );0

1-rere, in considering the application of the Fec1eml Trncle Com-
mission Act , the Commission s purpose , Iyhatel"el' the. rights and
CJbligatiolls of the participants to the scheme and others may be, is

simply to determine , in light of the public interest , whethE'l' or Hot
the practices as alleged are. unfair ,yithin the, meaning of Section 
of such ~\.ct. Iyhich states in pnrt: ;;l~llfail' methods of competition
in commerce ~ Hndllnf,1.ir or deceptiye net::: 01' practices in CO!ninerCe
are hereby declared unla I"\fuJ." It can be stated at t he outset t h,:t- the

l1nfair ~ Jlwthocls. ilCts and practices refel'l'ed to Hl'f not limited to
yioJatiolls of the Sherman ~\.ct. as l'esponc1enfs arglllnent appears to
811 g:est, See F('deNrl Ti'ade C' ommi8sion Cement liist;tufe, :j:jB T'T

GS:-L 604: (104:8), The lTnite(l States Supreme Court has expressed its
"ielYs on the scope of Section ;3 of the Federal Trade Commission Act
a number of tiJ11t's in recent cases~ and there js no doubt whntsoeyer
as to the bl'oaclrench of this L1w. In Atlantic He/i'niiig Co. Fer!I"' ((Z

T i'l/di' (iommi88ioil. :381 li S. :357 , ~167 (1966), the Court stated:
In a broad (leh'gation of pcnypr it (See:tion 5, Fec1ernl Trac1e ('ommi:",;.;i'm .:\.C'tJ

l"mrHH'IE' rS the C(Jl11mi~~ion, in the tin::t in~tanee, to c1etc'rll1iw" ,yhetJwl' n ml:'tl~od
(If competitiuJ1 (II' tl1e net or prndiec complained of b unfnil'. Tlw C(Jl1gTP~:'= jntl\J1-
ticilwll~" left c1E'yeJopment of the term " unfair" to the C\)mllli~:,=illn rnthel' tJwn
attempting" to (Jenne "the mnn~" nnc1 Y11l'iable unfair l)l'acticf~~ \yhieh Vl'eynil ill
commerce,

Later. in the Bt'oil' hot' case, the SulH'Cme Court re;dfirmed this
position and held that the Commission hilS brond pOlyers to declare
trade practices unfair and that ;' (tJhis brond po\yer of the Cornmi~sion

S In the IIel't, bcr.9 ca~e the court also stated that '; ::\Ien who (leyi;.:e noy,.,) ;. (.'110'1)1,';': 111'
transacting business in order to make mone~" cannot haye the courts create IhWE'1 rl11r~ of
);l\Y for rllt' j)rotf'ctioll of ~11('h ~ehpml';':. (GO )" t1. ::1"j":~) ~I"'. in addition, SjJfl'l',I1 ,
Hutcl/iuson Co, Jlcclwuics.' Clotliinfl Co., 1:'):) Fed. S~::~ (('. D. E, !. 1904 1: SPCiT,I! 
Hutcl/illSOil CO. HcI'U:lJeI'9, 60 -HI. :::GS (C,Cl1. :\. ,J. HH);j) ; nnd HllIlcr Y. SPCI'I'!I lIntel/iI/-
son COil/pallY. Okln. -nO P, 2d 859 (1965).
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js particularly ",ell e~tablished ,,-ith regard to trade practices "which
conflict with the basic policies of the Sherman and Chlyton ~-\.cts on'n
though such pl'il.ctiees may not actually I.:iolate these lal.c.';

~~ 

(Em-
phasis supplied. Fedei'al Ti' (lde Commis8ion Y. Thou' n Shoe Co.. :18-:1:

1:.: :3. 31(j~ :3:21 (10(;G). In both the Atlantic and the Bt'ou' C,lses the.

Court. clearly indicated that the CommissiOlL in applying Section 

",ns not bound to the criteria of the antitrust )a "'s. For instance , in
Atlantic Rejini'Jig it stated in part:
-\8 our Ca~f'8 h(o1c1. all that is llE'('t'ssan- in ~ ;:, pl'nepec1ings to finc1 fI yioL1ti(\Jj is to
discover conduct that " runs ('ounter to the public policy declared in the" Act. ,

. .

Bnt thi~~ is of necE':"sity, and \\"ns intenc1t'cl to be, a :"tanc1an1 to which thl" C\'ll1l1Ii:,,-

sjon would giYE' sub:"tnncE'. III (luing so, its nse 11S 11 guidelillE' of rt'cognizpc1 yjoln-
ti')!1:'; of 111(' antitrust In\'\:,; '\'\"11:" . \\"e belit'H-' , entil'el~- 11ppropri:He. It has h'2E'n luJ1

~~'

recognized thM there fire mflny unfair methods of ('ompetition that do not
U8gI/IJ/C tllc ji, oj)ortirJIi8 of ulltitI'1I8tC;OZr:/tiOI/8, (Ell1pl1n:"is suppliec1. ) /3.":;1 C8,
'3130, )

The position of the Court on this question is perhups E'yen morc
explicitly set out in Bi' OWil. 

,,-

here it states tlwt rho Commi:::Slnn. in
declaring the franchise program to be unfair~ did not IJ;\ H' fi\ pron'
that its efIeet " mny be to sl1bstantiall~' Jessen competition 01' telhl 
(Teate a mol1Gpol:r:~ (\:3 ",oulcl be rE'Cjuirecll1nder ~ecti()n ::j or the ClilY-
ton Act. The ren~:on , the Court sai(l ~ is that the ('C)1l11ll1s::;jon ha~ t1)l'

power , under Section ;\ to illTe:3r trade rE.istraint::: in their incjpiC'IJcy
",ithout proof th;"\i" they n11101mt to an outright yjoLltiol1 of Section
~3 of the Clayton .Act 01' other prO\- i8iol1::: of the antirrnsf In iY~: See a l~o

the recent decision in L!u'/(/, B,' othl/ " and ('On/ii/lilY: Inc. Fcdc/'It/
Ti'flde Commi. ,;s2on. 380 F.:2d 8-:1:7 (3d Cir, 1!JG8).

Thus , it is clear that t he Commissioll ~ in detpl'111ining hen' 1yhet IJl'
01' not. the pr,wrices challenged in the complaint ,ue ullfnil' : may find
n. violation of the. Act ,yit hout i1 showing of such anticompetiti H' ef-
fects as ,youJcl be required under the antitrust hnys. r-Imyeyer , 'H' ,,- ill
by no mean:) apply a mechanical appJicntioll of the la,y to the f,lclS,
As in the. Atlant/c Refi' /Iin,q ca:::e. supra. ,ye belie\-e it is de::irabJe to
look at all the facts of record to determine if competiti,-e acti,.-ity has
been or may be impaired, In this conncction. 'ye reject respondenfs
contention that ,ye must U8e the criteria of t he Sherman ..:-\..ct set. forth
in the. cases they haye cited and aboye referred to in order to find a
practice. to be. nnbir. Respondent's. reJiance en Jl'()i7e F7ooi;ing~ S/ljii'il.
and other cases achertec1 to. is misplace(1. These an in\-o)ye ruling's
l1nderthe Sherman ~\.ct ,yJlich are not controlling in a Federal Trade
Commission .Act proceeding, ,Ye. ",ill look to comparable statnte, ~ if

any, for guidance, but not as to establishing essential criteria fm: 
finding of a yiolation of the practices here challengec1.
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Competitive Elf' eels of the 0 ne-foJ'- en Pi'(lctice. Respondent is
,yic1elv enQ'a~red in interstate commerce and the. commerce in,-oh"ec1

.., 

'- L.

is substantial. The. broad scope. of the use of trading stamps has al-
reach been mentioned. Thirty- the million American households saye

,. 

trading' stamps. Respondent alone Jicenses approximately 5;5 000 retail
businesses

, ,,-

hich distribute 5&1-1 stamps to over TO,(JOn retail outlets
throughout. the. rnited States. Responc1enfs g'l'OS2 annual receipts
alone are oyer $300 million. Respondenfs 1'2strictiye policies chnl-
lengecl in this complaint affect a large part of snell commer~'

The impact of the use or trading stamps is particnlarJy marked in
the retail food business , ",here from 195() to 1D():2 the share of retail
grocery sales made. by stores using trading stamps increased il'om 
to -4: 7 percent. In many metropolitan areas stnmp-di~pensillg super-
markets account for a major portion of the retail food hFinE'ss in such
areas. Furthermore , the stamp-dispensing retnilers include all the top-
most snpernlnrket chains in the rnitec1 States (though they all 
not. use. stamps in e'-er~' market in which they do business), n,unely,

. .

Atla.ntie & Paeitie Tea Co" Safe\yay, Kroger Co. Xational Tea

Lobla\y , Colonial, e\yel. ,Yinn Dixie

, ~

\..cme , Allied, Gnmc1 rnion
and First K ational. Food stores using trading stmnps embraced ~:
percent of all food retailing in the rnited States in 1DG..

The use of trading stamps proyides a form or means or competiti '-
ri' \alry at the retaillen:J.f' The scope of their use and influence in retail
marketing' is Clefll' from the facts stated in the p,u'a~2TaFhs abo,'

('.

Other factors atrecting retail competition include price , attractiyeness
of store, conyenience of location, parking lots , selections and \'f1.riety
of ::tock and like considerations. .. dc1itional1y, in promoting goods

continuity plnns are wielely used encycJopedias- , 1'01ume at a
time: gnlllPs , such as a \'a l'iation on Bingo and the like. Trading stamps
or a 11 of these , are in a special class because. of their 'i'C'l' satility and
price- like nature and , at least under certain conditions , may rank next
to price in importance.

TI' acling stamps affect price. beha ,' ior. The examiner follnd , as heJ:e-

tafore mentioned , that price-cutting ,yas onE' or the competiti\'e 1'

('-

spollses to the original issuance of stnmps: that a l'e:~triction on the
gi\'ing' or stamps may aHect the prices of the competitor a-f the. stamp-
issuing retailer flnd tIms the price oilers in the market: and that , ac-

f' He;:poIHlent \yitne;:;; Dr. Bp.!'111 te;:t:fied to the ef"c'd that not nll C11;;tO11H.'I',.; :ll'e

;;imiL1l'1y atrracte(1 by the dhpen"ing of nac1in;;:' ;:tamp;:. "' f'. see no particular 1'rk\- ;1I1(:C'

110\\""('\""(' , in the Llet that t1'al1il1~' ::'ramps may not exen nn eqnal 1'1111 on all CU"tO1l1'-'J'::'.

It h "11tTIC"ient, \\' ," iwlie\'e, that. a large ma:iorin' of AnH'ricnn hon"l'llOh:h:, n,:; illdic:l!c(l
abo\' , ::,ayE' trnllil1il' ,:;tnll1p;: ;\:1(1 to "",me extent wold th('i1' "IJol1pilJ;; (ll'chjon,.; on tlw l.la"i:,;

(If the- ,,",-aiJabil.ity of ,,\1("11 stamp,.;.
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cordingly, the restrictions on the number of stamps to be issued may
affect, in some measure, price behavior (initial decision, p. 1141).
Dr. Phillips, respondenfs witness, testified that at least at one time
during the period of the adoption of trading stamps by their competi-
tors , Safe\vay and Atla.ntic & Pclcific Tea Company reacted by reduc-
ing prices. Other eyidence in the record , including the testimony of
reta.ilers, clearly brings out the fact that an eft'eetive response to the
issuing of trading stamps is the lo\vering of prices. As as example , the

manager of ,Yo T. Grant Company store in Chelmsford , I\Iassachu-
setts, testified that he ran sales and cut prices to meet the competition
of double stamps. Other instances are documented in the record. Con-
sequently, \ve find that trading stamps have an effect upon price be-
havior and that in vie", of the uniyersality and \videspread use of
trading-stamps this effect "as and is substantial.

In the retail food industrv there is evidence that historicallv. 

,. ~. ;

price competition intensifies, the use of promotions and other forms
of nonprice competition decreases, and vice versa. RXs 24 (a) - (0) ,
\yhic.h include certain testimony of ,Yillard F. )Ieuller, Director of the
Bureau of Economies, Federal Trade Commission , before the National
Commission on Food :Marketing ()Iay 5 , 1965), convey this idea. ,Ve
quote in pertinent paTt frOll1 such testimony:

:~ * \Yriting in T::\EC :.\lonograph 30 , A. C. Hoffman , now a yice president of
Kraft Foods , concluded:

During their period of rapid expansion , the chains almost without exception
had. an aggressiye price policy calculated to bring new customers into their
stOrE'S and expand their business. But close obseryers \yere able to note la te in
the decade of the 1920's that the chains were placing less emphasis on the price
appeal and \,"ere giving less attention than formerly to methods for reducing
retail costs. Competition had begun to take the form of institutional advertising
anclmore elegant store buildings and equipment.

The introduction of the supermarket by independent retailers in the early
1930' s reyersed for nearly two decades the trend obseryed by Hoffman. Price
cDmpetition \yas intensified * 

* *::: ::: 

::: By the early 19::',0' s the 4 or 8 largest retnilel's in most cities accounted
for well over half of all gro~ery-store sales. This oligopolistic market setting
encouraged large retailers to deemphasize price competition , which had proyed
so effectiye with smaller stores. They turned increasingly to nonprice rivalry.
:l\lany turned to trading stamps. Some placed increasing emphasis on advertising
and other promotion techniques. And nearly all turned to more modern, fancier
supermarkets, in-store facilities and parking lots as a way of attracting custom-
ers. * '" '" (RX 24 (l) - ( ill 

) , )

Dr. Stewart Lee ~ testif:,-ing for complaint counsel , referred to the
shift, from price to stamp c.ompetitioll as follows:

Another important aspect, and this is one of the areas that di.sturbs me yery
much both as an economist and particularly as one whose area of special inter-

418-345-- 7 ~---- 75
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est is consumer economiC's and consumer welfare, and that is in the last decade
we have tended to see somen-hat of a diminution of price competition , par-
ticularly in food sales.

1\ow, if you have a diminution in price competition in food sales , then the
competition needs other competitive devices to bring in and there is no question

they have brought in trading stamps. So the type of competition has been shift-
ing from price competition to trading stamp competion. (Tr. 40;33.

Thus , it can be seen that price competition and stamp competition
are importantly related in the marketplace. ~Ioreover, it is clear that
there is an intermingling in the t,yO forms of competition and that
stamp competition may, in some c.ircumstances, substitute for price
competition at the retail level

The versatility and importance of trading stamps as a competitive
factor is demonstrated by the number of ,,-ays in whieh they can 
use,d as a sales incentive. Dr. Lee, on this subject, testified in part:
Price competition has a great degree of flexibilit,\ in its use. You can move in
quickly. You can adjust prices, you can adjust pric~es in different ways as was
testified to. Trading stamps could be used and have been used very closely with
the degree of flexibility, with multiple stamping of various types 011 certnill
items, and this is one of the very important aspects of it. (Tr. 4052-G3.

Dr. Beem testified that it is easier to estabJish a specific value for the
trading stamp than it is for many other kinds of nonprice competition
and "that in that sense the trading stamp is , you might say, price- like
(Tr. 6057).10 :Multiple stamps (ineluding double, bonus or institu-
tional) have been used in various \\ays as a competitive device. They
ha VB been used to sell specific. products , to increase store traffic, to pro-
mote store openings , to meet the store openings of competitors, to shift
patronage from regular "shopping days~' to another day, and to over-
come impediments like poor loeation and special merehandisingproblems. 

This reeord also shmys that in addition to lowering prices a retailer
response to a competitor s introduction of stamps may be the use of
trading stamps, including the issuance of multiple stamps. The situa-

10 Dr. Beem also agreed with the folJowing question , which was taken from his writing;; :
By :\11'. Stern:
Q. A way in which trading stamps has has (sic) helped to make competition more

effecti"e is by offering another dimension in which competition can be expressed. Ti1t:I'P..

are many in:::tnnces, for example, in which market structures make effective pI'ite
competition unJikely. To make a price concession feasible, a seller must secure enou~h
additional sales to offset the lon-er profit per unit of sales. When there are only a IPW
sellers in a market, and ",here costs among competing sellers is comparable. pril'(~
reductions are subject to rapid neutraJization through imitation. In these frequpntl,v
occuring situations trading stnmps offer a feasible n-a~- to make a price-like conce,;,.:j()\l
becauf::e they cannot ensily or immediately be offset by imitation.

Kow. I nf::k you if you H CTee with thnt !':tatement?
A. I not only agree with it, but I wrote it. " ITr. 6435.
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tion which developed in Denver in 1953 , covered in more detail in the
conspiracy discussion to follo'

\\"

, is a classic example of the use of
multiple stamps to meet stamp competition. In that instance the use
of trading stamps had been met by competitors by the dispensing of
double , and , in turn , triple stamps , and even quadruple stamps. This
competition in the dispensing of multiple stamps finally reached the
point where the various stamp companies ope-rating in the market
entered into an agreement that they would adhere to a policy of dis-
pensing only one for ten.

The importance of stamp competition possibly is in no \vay better
shown than by the evidence of complaints from licensees against other
competing licensees on the use of double. stamps. Such evidence demon-
strates not only the existence of trading stamp competition but that
such a form of competition is effective. Appendix A of the initial
decision , incorporated into the Commission s finding' , contains a list-
ing of various instances documented in the file of complaints from
licensees as to such multiple stamp competition.

An example is a situation ,,~hich developed in Bristol , Connecticut
in 1958. In that year three food stores-~lotfs ,Yashington Superette
and Petit's-all dispensed 8&1-1 stamps in their Bristol , Connecticut
outlets. Petit's and ,Yashington Superette began offering double S&H
stamps. :Mott's demanded that respondent stop such practice. There
followed a series of efforts by respondent to eliminate the double
stamping. This induded submitting to ,Yashington Superette and
Petit' s an advertisement to be run jointly, stating that double S&H
stamps would not be gi,-en by those stores , athough it is not clear
that such an advertisement \vas published. The efforts on the part 

respondent to stop this multiple stamping were unsuccessful in the
beginning, and apparently it \vas only after a period of time and a
number of contacts by the respondent that the retailers discontinued
the practice. As to this and other similar situations disclosed in the
record , the shO\ving of the tenacity with ,,-hich such retailers stick to
and continue double stamping suggests the effectiveness of this form
of competition.

Hespondent's O\vn policy leaves no doubt as to the potency of
stamp competition. In enforcing its one- far-ten restriction respondent
does not require licensees competing with multiple stamping retailers
licensed by other companies to discontinue the dispensing of muHiple
stamps. Hespondent's vice president , Frank Hossi , testified in part
as follows as to its policy:

. . . 

And ,,-hen it ri\"1l1 trading." !":tamp cnmpan~- lWl'mits its jiCPll.;:PPS tn 11';:0

multiple ~tamps , for us to (lell~- Ollr merchants tIle right to is~m' multiple stnm11s
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\vould put him at a considerable disadvantage. And so

, ,,-

hether we like it or not,
we har-e got to go along with it because the competitive situation is suet that
we must do this to protect our interest and that of our licensees. (Tr. 4986-87.

The retention of this power by the respondent-the pmver to decide
which retailer will use a certain competitive tool and which will not-
cogently reveals the inherent evil in the restraint imposed.

The. testimony of retailers further shOlYS the impact of trading
stamps on competition at this level. David J avitch, president of

Carlisle Food and Giant Foods , Inc. , Carlisle , Pennsylvania , testified
that the advertised prices of his stores in ~Iec.hanicsburg "Were 10,,-e1'

than the pric.es of his stores in Carlisle to overcome the double-stamp
sitnation occlll'l'ing in the former area. I-Ien1'Y Yandevoort~ opel'ator

of Van s Food ~Iarket in Pella , Io"a , testified that he used multiple
stamps to combat competition in his area. lIe further testified that

,,-

hen Y an s Food ~Iarket in Pel1a ,vas required to give up double
stamps , the store lost business. Samuel P. Alterman , executiye vice
president of Alterman Foods , Atlanta , Georgia , testified that one of
his competitors started double stamping and that in his opinion this
was partly in response to his own price c.utting. He stated: ",V ell , we

,,"erE' fighting for existence. ,Ve were fighting with prices. (Tl'.

6086-87. ) Bernard ,Veinc1ruch , who ,,"as connected ,vith Eagle Stores
of Rock Island , Illinois, asserted in his testimony that in December
1961 Park~s Discount Department Store and Discount Food Store
completely demoralized the entire marketing area ,vith price cutting
rmd that Eagle ~Iarkets had decided to try double stamps to see if
they could generate enough volume, rather than resort to "drastic
price cutting." (Tr. 7007. ) These are examples , among others, of the
testimony of retailers as to the competitive effects of multiple
stam ping in the retailing of food.

It is also apparent from gl'oC'er~- store a(lyertisements included in
the rec.ord that the use of trading stamps rivals price itseH as an in-
ducement. to patronage. In many of the achertisements the assertions
as to price and the offering as to trading stamps appear to be gin'll
about equal prominence (some examples are CXs 69- ~ 106. 107. 126-
27, and others). :Many of these advertisements offer extra or bonus
trading stamps on the purcha~e of speeific. items therein listed.

Respondenfs own a cll-erti sement , which a.ppeared in such publica-
tions as Business 1Veelc : The New York Tinw8 and others , possibly
summarizes the impact of trading stamps upon competition in food
retailing as well as any other single item of evidence. It states in part:
",Vhen a leadinQ' research orQ'anization recently made a national sur-
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ve.y nmon~' the manaQ"ers of 541 Sll Jermarkets that. do not .!rive stamps

'- '-- '-'

they found that ll1ore than half of them (51.5%) had reduced prices
to compete with stamps. :' The article conc.luded: "'" '" '" it seems we
need more and more competitiye forces : like trading stamps, in the
marketpla. " (CX 196).

In holding here as we do , that trading stamps are in themselves a
c.olllpetitiyc force. or factor, it is unnecessary to make a conclusive
deternllnation, as complaint counsel appear to urge, that trading
stamps are, in effect , a discount from price. X evertheless , we believe
that SDme comment on this particular phase of the matter is justified
because the competitive significance of trading stamps is traceable at.

lecbt in part. to its priee-like behavior. Trading stamps , of course, are
in one sense only an incident to the sale transaction and , in this respect
something like a cash discount. The price of the article on which the
stamps are given can fluctuate independently of the stamps and to
the extent stamps are a. discount from price , it is a discount only from
the otherwise established price of the article.

In this light, at least, the dispensing of trading stamps by the re-
tn,iler can bc considered a price reduction from the retailer s regular
prices. That would seem to be the result particularly in the States
which require redemption be made in cash , such as ,Visconsin and
,Vyoming, as 'well as in the sixteen States in which the consumer has
the option of redeeming trading stamps in cash.

Also , it is noted that in some States, in applying fair trade la"Ws
the giving of trading stamps has been held to consitute a reduction
in the price of the goods. See, for example Hogue v. !(TO(;el' 00. Tenn.
Sup. Ct., 1963 CCfI Trade Cas. ~ 70962 , where the court stated:
The stamps have the effect of reducing the price whether called ad-

vertising gimmicks , discounts for cash payment, etc. , or not. * * *" (P.
78822. ) See also Colgate-Palmolive 00. v. Elm.! Fann Foods 00. 148
E. 2d 861 (1958). ,V'hile other courts in fair trade law decisions

have held to the effect that trading stamps constitute a discount for
eash (and therefore supposedly not a reduction in price. ), even in this
respect the stamps have a clear relationship to price.

Respondent' s contention on the subject is that the dispensing of
trading stamps by retailers is a promotional service similar to such
other services as the furnishing of a parking lot and thus that it is not

11 See, for example, Safeway Stores v. Oklahoma Retail Grocers Association 322 P. 2d

179 (1958). aiI'd 360 U.S. 334 (1959). The court helel in this case that trading stamps
merely constituted a discount from cash.
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a discount from price but a cost item to the retaile.rY ,Yhile. the dis-
pensing of trading stamps, in some circumstances at least. appears
to be in effect a- price. reduction , as stated , ,ye need not make a con-
elusi' e finding on this one way or the other. The scheme , one court has
observed , is 8u, i genei'is. Spei'I' c6 J-Jutchwson Co. v. Jlec7wnics ' Cloth-
ing Co. 135 Feel. 833 (C. I. 190:1:). In the circumstaI1ce:s , we are
of the viey; that the application of any pel' se or mecha-nical rules of

la" ,,"ould be inappropriate. l\foreover, even a determination (which
'lye do not make) that the dispensing of trading stamps is not a re-
duction in price but the giying of a Ben-ice to a customer would not
dispose of the proceeding. The I; ederal Trude Commission Act s pro-
scri ption against unfair practices is brmtd enough to cover restrictions
in the seryices ,yhich retailers maT o:fl'er. Of. Fcu3hion Oi'iginatoT8 Guild
of America, Inc. Federal T-rade Commission 312 IT S. 457 (1941),
a case invoh-ing a restriction on competition in the llonprice area
collectiye action to destroy competition in the sale of copied garments.

Our decision re8ts not on l'esoh- inQ' the issue of ",hether or not the

'-..

tl';1c1ing stamp is a, discount from or 11 reduction in price in the guise
of ;1 stamp program , but on the determination that the trading stamp
scheme is itself a viable means of eompetition at the n~tnille'- , par-
ticularly in the distribution of food. Trading stamps are not just 
temporary phenomena, to disappear ,yith changes in marketing
approache.s or purehasing habits , like so much frost under an October
Slm. Their use-going back some seyenty years-has stood the rigorous
test of time. X or are they just another promotional scheme 01' gimmick
as respondent contends; they ha '~e become an integral and important
p1111 of retailing in .

.:\.

meriea.
\Y' e note, moreoyer, that the trading stamp industry is highly con-

centrated (only a few of the companies have any ' sig11ificant share
of the business), and it is dominated by the respondent , who wields
great power over its licensees. 13 It is in this ern-ironment that we yie"
the eompetitive effects of respondent' s restraints.

1~ The examiner found at one point as follows:
From an accounting or economic point of yipw. it Illa~- be said tlInt the stamps are not

part of the cost of sales of the merchandise but ra ther part of the overhead of the
business. From the point of view of the consumer, ho\yeyer, the stamps are part of the
package of rights that he is entitled to receive for nis purchase price. (Initial decision

p. 1141.)
13 While there are other trading stamp companies in the business to which a retailer

could turn , in many markets in ,,'hich respondent's S&H stamp is highly prized such an
option , as a practical matter, is not available, On this Dr. Lee testified as follows:

~&H i,: so dominant in the m;\rkPtjlli1(' f' that ;1 retaiJer wants to gh' c 11 trading stamp
tha t bas a higb degree of acceptal)ili ty and with 39 percen t of the consumers preferring
S&H , a retailer wants to bE' very cautious, if he is going to introduce a trading stamp,
IJe would like one they prefer. If he has the one tbey prefer, be wants to keep it. So that



THE SPERRY A~D HUTCHI~SO~ CO. 1183

1099 Opinion

On the desirability of the use of stamp competition in plf1.ce of price
competition ,",e. make no finding either way; "-e only recognize , look-
ing at the record before us, that such competition does exist; that it
is substantial; and that, in the circumstances , it is worth preserying
aga.inst limitations and restraints.

There is no sho,ving that respondent's conduct relative to its dealers
as charged under Count I is in any ,yay necessary for the preservation
or prOll1otion of competition; the evidence is just the reverse. It 
cleaT, we believe, from the discussion in preceding paragraphs under
the subject of "c.ompetitiye efrects

~' 

that respondent's one- for-ten pol-
icy, by limiting retailers ' opportunities to compete , has substantially
impaired or may substantially impair competition.

The scheme is closelv analogous to the l)ractices in,-oh-ecl in cases
dealing with resale price maintenance and the 'Organizing of price
mil intBnance combinations. See D,' . JIiles .11 erli"cal Co. 

y. 

J oiz'n-D. Pcldl'e
'::',10)18 00. 220 S. 373 (1911) : n-2ted . tates v. P(U'7ce Drcc2s 00.

:362 U. S. 29 (lD60) ; Fedend Trade Co7ndn,ission v. Beach-LVrl.lt Packing
Co. 257 U. S. 441 (1922). Here the respondent, to the extent that it
entered into individual agreements on a vertical plane with various re-
tailers and instituted , as part of its plan , the one- tor- ten restriction
enga.ged in a practice restraining trade in much the same way as if
it had entered into agreements with such dea.1ers bearing spec.ifically
on the prices of the products they sold.

There is a further aspect to the matter concerning the so-called "be-
hesC situations. The hearing examiner found that in a substantial
number of instances involving several sections of the United States li-
censees of respondents requested it to urge other retaillic.ensees in com-
petition "ith them to cease issuing multiple stamps; and that respond-
ent urged such competing licensees so to stop (initial decision , p. 1127).
Respondent, in paragraph 8 of its answer , admits that from time to
time it has attempted to secure adherence by its licensees-sometimes
after complaints were made by other licensees of respondent-to abide
by the one- for-ten policy.u The examiner found that respondent'

s ac-

in the marketplace, the dominant size makes ita very valuable competitive device; either
he wants to get to use it or he wants to continue to use it, if he has it. " ('1'1', 4055.
It is also apparent, since most major trading stamp companies have similar restrictions
on tbe dispensing of trading stamps, that a retailer \\isbing to compete by multiple
sta mping' might ha \'e difficulty obtaining a desirable trading stamp license.

J' Paragraph S of rei"pondent' s answer reads in parts ai" follows:

,,* . * 

except admits that from time to time it bas attempted to secure adherence by
its Ijcem;ees , sometimes after complaints were made hy other licensees of respondent , to
the provision in respondent's license agreements that respondent's tradin~ stamps sl1all
he issued at the rate of one for each 10 cents worth of goods or services sold by the re-
tailer, and that upon one occasion respondent actually cancelled a license agreement when
the retailer refused to adhere to or comply with the aforesaid proYision,
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tions varied from case to case; that in some instances a threat to caned
was made and that in other instances a mild request was deemed suf-
ficient. The examiner further found that in nlost instances the non-
complying retaiJer agreed to comply, even though he later lapsed into
noncompliance. The examiner concluded as to such "behest" situations
that the action tends to become a combination and unreasonable re-
straint of trade and thus violates Section 5 of the Federal Trade Com-
mission Act. The hearing examiner, to support his holding, relies on
rJn,ited States v. General j.lloto1's 001' 384 IT.S. 127 (1966) ; United

Stales v. Pa1-7ee , Da' vis ill 00. , S'llpl'a.; and Federal Trade OoJrnnlss-ion 

B eech-JV' u.t Packing 00. , supra..
Respondent, as to these "behest" situations , argues that the cases re-

lied upon by the examiner a,re inapposite because the GerwTal ill 0 tOTS

matter involved a conspiracy and Pa1'ke , Del/ds and Beech- iV-at ",vent

beyond the unilateral enforcement of the resale pricing policy involved.
It claims that no combination of the 70 000 licensees existed and that
respondent "simply acted , by itself , to enforce its contracts after re-
ceiving unsolicited information from isolated licensees having no re-
lation with eac.h other" (respondent's appeal brief, p. 20). Tll11s
respondent asserts , it is impossible to find a conspiracy.

,Ve note on this that respondent entered into agreements on the one-
for-ten restriction with its dealers, so that the Beech-JV-gt and Papke
Davis cases are relevant only to the extent they deal with organizing a
combination with retailers. In Papke , Davis the Court was primarily
concerned with the lad:: of agreements between retailers and Parke
Davis. It resolved such issue bv holding that in a vertical restraint

'--'

matter no actual agreement is necessary.15 The Court there stated that
if a manufacturer was unwilling to rely on individual self-interest to
bring about general voluntary acquiescence in the scheme and takes
affirmative action to achieve uniform adherence by inducing each cus-
tomer to adhe.re to it, the customer s acquiescence has not bee,n a matter
of individual free choice prompted alone by the desirability of the
product. The manufacturer there was the organizer of a price main-
tenance combination or conspiracy in violation of the Sherman Act.
This case is similar in that respondent was an organizer of a combina-
tion restricting the competition involved in the dispensing of multiple
trading stamps , but it did this by agreements as well as by other acts
and practices.

15 ". . . an unlawful combination is not just such as arises from a , price maintenance
agreement ('xpress or implierl ; such a combin ation is also organized if the producer secures
arlherence to his suggested prices b~' means which go be;\oncl his mere declination to f'ell
to a customer who will not obsen"e his announced policy." (The emphasis is the Conrt
(362 U. S. 29 , 43.
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In this matter, the behest situations are not necessary to prove the
Count I combination , but they do serve to illustrate that the agreements
were more than a mere formality. Also , they show that enforcement
"as such as to involve retailer aga.inst competing retailer in league with
respondent , bringing this close to a horizontal combination among re-
tailers. Hespondent, if it dic1not expressly solicit complaints against
double-stamping licensees , made clear by its actions that such were en-
couraged and acted upon. A few examples will be related.

In 19tH , :l\Ir. j\Ieyer of \Y. T. Grant Company "Tote to )11'. Clemens
of the respondent's in New Yor1\: City, referring to an ad promoting
double stamps by SutherlancFs Department Store in Lawrence , j\las-
sa cll1l setts. jir. l\Iever stated that the ad disturbed his stores. sillc.e

they were told repeatedly that double stamps could only be used with
permission of respondent, and that "I would appreciate confirmation
from you , that there has been no change in your policy and that pro-
motions such as the attaehed , without your approval , will not be re-
peated" (CX 90). Subsequently, the record shows some internal cor.
respondenc.e between j\ir. Clemens and :JIr. Gardner of Sperry and
Hutchinson Company. In this correspondenc.e it is clear that Suther-
land' s was contacted by a Sperry and Hutchinson representative and
apparently was advised of the Grant store s objection.

1O 
Finally, on

N oyember 10 , 1961 , Grant' s was informed by :Jlr. Clemens of respond-
ent that Sutherland's did not have permission to double stamp and

that "he has promised me that he would not do it again unless permis-
sion was definitely granted" (CX 94). It appears that the double
stamping by Sutherland's was discontinued, at least for a period oftime. 
Another example conc.erns an incident in Pennsylvania in 1960. The

record contains a letter from j\lr. \Yhitnack of Sperry and Hutchinson
to the Zollinger-Harned Department Store in Allentown, Pemlsyl-
vania , reporting that he had seen the store s Founder s Day Sale , fea-
turing double S&H stamps. :Mr. \Vhitnack objected to this, stating,

'Ve can handle the supermarket situation all right , but in your ease
stores such as j\liller s Department Store in N orthhampton and N elson-
Freeman in N azal'eth and a few other small stores in that area , have

given us quite an argument about why we do not let them operate like
you do" (CX 116). The responding letter from Zollinger-Harned in-
cluded this statement: "The decision with respect to our continuing
this double stamp event will remain entirely within your judgment.
I am interested on)y in cooperating with Sperry and Hutchinson Co.

16 Respondent' s letter of November 7 , 1961 , reports that Mr. Kurth of Sutherland'
would have no objection if Grant' s were also to use them " (C:X 93-(a)).
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(ex 117. ) Zollinger-Harned thereafter discontinued double stamping
for a period of time.

..:

tnother example is the incident which occurred in Bristol , Connecti-
cut, in 1958 (diseussed aboye), in ,,-hich t,,"O lice.nsees gaye up douGle
stamping at the behest of a competing licensee.

These and similar situations disclosed by the record (see illustrations
in Appendix A attaehed to initial decision and incorporated into the
Commission s findings) have gone well beyond the bounds proscribed
by the Supreme Court of a mere announcement of policy and a refusal
to dea1.l'; In this ease , respondent entered into agreements with retailers
to confine the dispensing of trading stamps to one- for-ten and it ac-
tiyely enforced such policy. Respondent. upon the receipt of a com-
plaint, ,yent to the party complained against , recei,-ed an assurance to
cooperate , and frequently reported this back to the complaining dealer
as ft means to retain the latter s adherence to its policy. Respondent
used yarious means at its disposal to obtain compliance, including
threats to cancel This restricti '-0 policy, as abo,"e found , has impaired
or may substantially impair competition.

"'\Ve hold in the circumstances that respondent's agreements with re-
tailers on the one-for-ten restriction and its polieies and actions in con-
nection with enforcing such restriction as charged in Count I of the
complaint, including the "behest" situations , were such as to organize
a combination in restraint of trade in connection with the dispensing
of trading stamps; that these are unfair methods of competition and
unfair acts and practiees; and that they are in violation of Section 5 of
the Federal Trade Commission Act.

T he Illegality of the C O1nb in atio'ns to Enfon;e the One- 101' Ten
Policy. The complaint , in the eonspiracy eharge in Count II , alleges
that respondent and other companies not named in the complaint (in-
cluding Top Value Enterprises, Inc. , Gold Bond Stamp Company,
E. F. l\facDonald Stamp Company, King Korn Stamp Company~ :Mer-
chants Green Trading Stamp Company, and Stop 8: Save Trading
Stamp Corporation) engaged in understandings or agreements , com-
binations or eonspiracies , and pursued a common course of action and
course of dealing to restrain and eliminate eompetition. Complaint
counsel , in support of this charge , has adduced evidence concerning
cooperative efforts 01' contacts "ith regard to enforeing a one- for- ten
policy. The hearing examiner agreed and found that conspiracies had
been entered into and included in his initial decision an order to cease
and desist such practices. Respondent has appealed from this holding.

17 There is only one disclo8ed instance of a refusal to deal , which instance was admitted
in respondent' s answer (par. 8).
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The appeal is largely a ehallenge of the significance of the evidence
adduced. Respondent cIaims, for instance, that the joint activity in
Denver in 1953 , in 'which respondent and four other companies an-

nounced in a. ne\vspaper that they \vould thereafter require their
licensees to issue stamps at a. rate of one on each ten-cent sale, is the
only evidence in the record relating to joint activity by trading stamp
eompanies and that this is old and stale. It avers that documents 8hmv-
ing the contacts as to the one- for-ten restriction bet\veen officials of
respondent and Gold Bond relate to events prior to 1962 and thns do
not. sho\y a "continuing" eonspiracy alleged to exist on the date of the
complaint. and that none of the ineidents involving Gold Bond were
initiate,d by respondent's officjals. Respondent, in sum, attacks the
snfficieney of the evidence. N o\yhel'e does it take the position that
could have la"wfully combined with other trading stamp companies to
fix n ratio for the dispensing of stamps.

It is cIear, we believe , that responde,nt did combine with other sta.mp
companies to fix a poliey of dispensing one stamp with ten. This is
possibly best illustrated by the Denver incident of 1953 , invoh~ing
respondent and Gunn Stamps , Hed Sta.mps , Pioneer Stamps and True
Blue Stamps. In that instance a, meeting was held October 1 , HH53 , at
\vhich the stamp eompanies agreed to issue a joint advertisement that
all firms \yonld require an adherence to a, policy of one for ten , and
this advertisement subsequently appeared October 5 , 1953. The ad.
vertisement, signed by the mentioned stamp companies , states in part:
The Practice of Offering nlnltiple Stamps Is Contrary to the Polieie:::.

of the Undersigned Stamp Companies. In the Interest of Both Thler-

chant and Consumer, Beginning Today, nionday, October 5 , ,Ve ,Vill
R.equire Adherence by All Firms , to the Poliey of Giving ONE and
Only ONE Stamp ,Vith Every 10~ Pul'ehase. " (CX147. ) Thereafter

for many years , there was little double stamping in the Denver area.
However, that is not the only incident of direct cooperative activity

bet-ween respondent and another stamp company on this question. The
examiner s findings (pp. 1128-1133) diseuss various other incidents.
For example, in :May 1961 , as a result of a contact by a Gold Bond
repre,sentative with personnel of the respondent, Pete s Country Store
~as advised that issuing double. stamps \yas in violation of his contract
and must be stopped. In another instance, in 1961 , respondent ,YflS

contacted by a Gold Bond representative as to double stamping by
Lewis Grocery Company in I\iissi:3sippi. There is evidence respondenfs
representative advised that the double stamping by Lewis Groce.ry

Company would not be repeated; hO\yever , it appears that respondent'
action was ineffectual,
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Further, instances of combined activity between Gold Bond and
Tespondent involved multiple stamping in the State of Iowa jn 1961
and 1962 and later in 1963. In the first instance, responde.nt was asked
by Gold Bond to stop Van s Food l\1:arket , Pella, Iowa, from double.
stamping. The second incident in Iowa involved Eagle Stores, re-
spOlldent' s licensee, and Super- Valu Stores , a. Gold Bond licensee. The.
evidence indicates that contacts 'were made. with respondent' s rep-
resentatives by Gold Bond representatives as to the double stamping
by Eagle Stores, in efforts to have it stopped. Finally, there is an
jnstance in l\1arch 1963 in ,v-hich the manager of Gold Strike stamps
in Salt Lake City, Utah , complained to a. representative of respondent
that Prinst€l"s City l\Iarket in l\Iohab, Utah , was giving double sta.mps.
The evidence sho\\"s that Gold Strike was advised that respondent
",auld take care of the matter.

These examples appearto be separate incidents; yet , they form a paTt
of the larger pattern. l\fost of the leading stamp companies at the time
of the complaint expressly provided in their contracts for the issuance
of one stamp with each ten cents of purchase (though some made
cerUtin exceptions). These included National Enterpri:ses, Inc. (Top
V nIne), and Top Yalue Enterprises, Inc. , E. F. :MacDonald Stamp
Company (Plaid), :Merchants Green Trading Stamp Company, King
E:o1'11 Stamp Company, Gold Bond Stamp Company, Blue Chip Com-
pany, and the responde.nt. These companies and others "Were all aware
of each other s policies and , at times, as illustrated by the above situa-
tions , sought to enforce such policies by collective action. Clearly it is
unnecessary that the.re be simultaneous action or a simultaneous agree-
ment on the part of all the conspirators. Nor is it a defense that the
scheme may not have been continuous and "Wholly effective. Of. Fa-slzion

O?'lqinato1'8 G1dlcl v. FecleJ'a1 T' ade Commission 312 U.S. 457 , 466
(1941) ; InteTstate Ob' u.it v. United States 306 U.S. 208 , 227 (1939).
The relationship here was informal anc1100sely connected. Neverthe-
less : there "Was an adherence to a common scheme and at certain times
and places specific action taken by certain of the trading stamp com-
panies to enforc.e sueh scheme. In the c.ircumstanc.es we believe there
11as been sho,yn a conspiracy or conspiracies to restrain trade. ,Ve hold
that these constituted unfair methods of eompetition and unfair acts
and practices violating Section 5 of the Federal Trade Commission
Act.

Ohal'ges lI/ncleJ' Oount III of tlu3 001nplaint. Count III of the com-

l)laint charges that respondent, by itself or in combination with others
has entered into and plac.ed into effect a practice or policy to prevent
and suppress the operation of trading stamp exc.hanges or the free and
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open redemption or trading stamps. It is alleged that the means used
ine1ude agreements 'with retailers , a planned eommon course of action
or course of dealings with other trading stamp companies to exchange
information and to assist in legal actions against persons engaged in
such activity, Hnd other regulating and policing activity. The com-
plaint finally eharges that the effects of such practices or policies are to
suppress independent trading stamp exc.hanges to the detriment of the
people engaged in such business or activity, and or the membel'~ of
the purchasing public who are thus deprived of the facility, and 
interfere with the right of the public to enjoy the full use of their
personal property.

On the issues raised lUlder Count III , dealing with alleged re-
straints in the redemption of stamps, the facts are not generally in
dispute-at least so fa,r as they concern respondent's unilateral acts.
In its answer to the complaint respondent admits that "by itself
respondent ror many years past, has entered into , plaeed in effect and
carried out a practice or policy to prevent trading stamp exchanges
from trafficking in respondent:s stamps and to prevent unauthorized
redemption of responc1enfs stmnps, by means of provisions in its
license agreements, by notification or intent. to institute litigation and
by the actual institution and conduet of such litigation" (responc1enfs
answer , pal'. 16). The evidence in the record relating to respondent'
efforts alone or in conjunction with others to prevent or suppress trad-
ing stamp exehanges and the free redemption of trading stamps is
detailed by the examiner in the. initial decision on pp. 1133-39. These
have been specifieall~v incorporated into the Commission s findings , to
aceompany this opinion.

The exa.miner, as he did in the policy of limiting the dispensing or
stmnps to one for ten , found a, violation in the eombined activity of
respondent "\\ith others, but no violation in respondent's individua.l
actions. The examiner held that both restrictions ehallenged in the
eomplaint ,,'ere a part of the service offered. In the. examiner s vie"

if the stamps can be freely traded, the attraction of the customer to a
lice.nsee s store , caused by the i~suanee of S&H stamps, is destroyed
and the licensee loses ",hat he has paid for.

Both parties lutye preflled from the hearing examiner s disposition
of Count III of the Complaint-eomplaint counsel for his failure to
find respondenCs unilateral acts l1nla",fnl , a.ncl respondent from his
finding that its acts in combination ,,"ith others "ere illega1.

The

'---

poliey of alleged ~llppressioll and prevention or stamp redemp-
tion activities covered in Count III of the. complaint relates not only
to trading stamp exchanges but also to what the complaint refers to as
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the free and open redemption of trading stamps by persons or firms
desiring to enter or operate such business other than respondent." The
hearing examiner found that there were three categories of persons
engaged in the so-caned "unauthorized" stamp redemption aetivity, as
follows: (1) retailers \"ho \"anted to buy stamps and re.issue them , (2)
retailers who oft'ered to exchange S&H stamps for those they \"ere
issuing to lure eustomel'S who eoneded S&.H stamps into their stores
and (3) the trading stamp exchanges that ran brokerage operations
(initial decision P' 1134).
On point (1), above , a comment is necessary. Reissuance might be.

defined as the practice of a retailer of taking in trading stamps ",hich

haye not yet been pasted into books and reissuing (or reclispensing)
them on ne'y purchases. Such a practice goes beyond merely redeeming
or exchanging, whieh \"\as the practice shown in this record. Trading
stamp operators , including the two Ranees and ~Irs. DeBolt , stated
that they had a. definite policy against seIJing stamps to retail mer-
ehants. The. reissuance of stamps by a retailer not licensed by the
n'spondent is a practice concerning which there is little, if any, e,'i-
dl'nce in this record. Complaint counsel concede , at page 30 of their
repl~" brief, that the right of respondent to preyent sueh a use of
issued stamps is in no '\"a~" ill '" 01 n'd in this proceeding. ..Aceording1~"

the Commission s ordcr ,,-ill not extend to the respondent's indi vidun 
policies so fell' as they concern the reissuHllce of S&JI stamps byretailers. 

,Ye win no'\" consider the characteristics of the ';trading stamp
exchange.

~~ 

The hearing examiner , at page 1111 of his initial decision
defined the, trading stamp exchnnge as a person 01' business engaged
in the exchange of trading stamps issued by one trading stamp COJll-

P,Ul~" for tho::ie issued by anotlH'r or engngpd in the sale or purchase of
t1'nding st,llUPS to or from llwmlJers of the consuming public. The
trading stamp eXdWlii-.!.\'S disclospdl)~- the record appeal' to be relati,-el:v

small businesses. The indi\- idllals illyohed sirnply \"cnt into business
and offered to redepHl or exchange trading stamps. Trading- stamp
Lmsinesses as to which testimony Ylus taken include the "Trading
~~tcl.lllp Exchang:e in Oklahoma City~ Oklahoma , operated by ,Yi1liam
lLUl(' l': the " Trading ~tnmp Exdwnge" of Tulsa , Oklahoma , operated
by )11':3, Heginn I,ou DeBolt: the ;' Truding Stamp Exchang:e ~ of .Fo1't
"\\y orth , T('X,lS , Opel'il ted by jIol'l'is Sam Hance: and ;' 1(ose11\rass('1"s

Corpus Christi , Texas , operated by 11erbert Hosen\yasser.
These trading stamp exchanges all seem to be. similar in their mode

of operation. ,Villiam Rance described his operation as follows:
",Vt' buy, sell , or exchange trac1illg stamps for, prindpally, our C' l1StOIllt'l':',: ;\1'1:'

hou:':'E'\yi,E's, If n person ,,-ants to sell trnc1ing stallll)S , \ye can buy them. If ;1 11t.'
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son wants to buy a book of stamps, then we will sell him a book. Principally,
most. of onr cnstomers simply want to exchange one type of stamp for another
and for that we charge a commission fee, usually thiIty to fifty cents a book
and that's about the extent of the services that ,,'e offer. (Tr. 1881.

I-Ie added that about 90 percent of the income for the businp~~ Wf\;;;

from commissions charged for the exchange of stamps (Tr. 1882).
The other kind of stamp redemption activity which respondent

soug-ht to suppress and did suppress involved principally retailers who
offered to exchange S&H stamps for their own variety of stamps or
simply to redeem S&H stamps. The redelnption activity may in some
instances be carried on by S&H licensees. General1y, the stores in-
volved are not licensees of 8&1-1. One example involves ,Jake s De-

partment Store~ Thibodaux, Louisiana. In this instance the retailer
offered to give $3 in merchandise for each green stamp book. Respond-
ent warned the store about this practice and the retailer agreed to dis-
continue it. Another example concerns Good Deal Supermarkets
Irvington, New Jersey. In 19;"58 this store achel'tised that it ,,'ould
accept coupons and trading stamps to be used to buy food to give to
needy families. Good Deal was threatened with litigation and in-
formed that it had no right to exchange or redeem S&1-I stamps. It
.apears that eventually Good Deal discontinued its practice. A further
example is that of the Savin Company, Inc. doing business as Tifon
ewelers in Orange. Connectieut. This firm , in 1958~ offered to take

in stamp books as a dmnl payment on goods purchased but ,,' as forced
to discontinue the practice by S&,

Respondent has vigorously opposed trading stamp exchanges and
all redemption of S&H stamps by persons and firms other than the
respondent. This policy is set out in its answ'

, ,,-

hich was qnoted in
pertinent part above. First , ,ve ",ill give consideration to respondenfs
individual activities in restraining stamp redemption or exehange
activity.

The stamp collector s book sllPplied by respondent contnins a notice
that the title in the stamps is resen-eel in the respondent and that

(tJhe only right ,vhich yon (the C'onSl1l11erJ acc111irp in said stamps is
to paste them in books like dlis and present them to us for rec1emp-

tion

~~ 

(eX 401). The policy statement in the collector s book further
explains that the consumer must not dispose of the stamps or make
further use. of them ,vithout respondent's consent in ,yriting, that.
permission to transfer the stamps to any. "bona fide " coJ1edol' of

8&1-I stamps ",ill be granteel and that if the books are transferred

,,-

ithout responclenfs consent the respondent reseryes the right to re-
strain their use or take t11('m from other parties. .Also , respondent's



1192 FEDERAL TRADE COMMISSION DECISIONS

Opinion 73 F.'T.

contract ,,-ith its licensees provides that title to the stamps shall re-
main in the respondent and shall not pass to anyone else.
In enforcing its policy of suppressing trading stamp exchanges

and other outside redemption activities , respondent, since J annary 1,
1957 , filed at least 16 complaints seeking injunctions against trading
stamp exchanges or other parties engaged in redeeming its stamps.
Bet\",een .January 1 , 1957 , and April 1 , 1965 , respondent sent approxi-
mately 140 warning letters to exchange operators dealing in S&lI
stamps, and approximately 175 warning letters to other kinds of
firms redeeming SS:H stamps. Respondent has been generally success-
ful in suppressing the so-called unauthorized redemption of stamps.
A recent court case sustaining ;respondent in its policy of suppressing
trading stamp exchanges is Rance v. Spen' y cmd Illltclzi8on Company,
410 P. 2d 859 (Okla. Sup. Ct. 1965), ce1't. denied 382 U.S. 945 (laSt;).

. Complaint counsel , on this issue., argue that respondent's actions
violate Section 5 of the Federal Trade Commission Act beeause re-
spondent is imposing all oppressive and unjustified restrietion on
the consuming pl1blie, because it tends to eliminate a class of smaJI

businessmen. and because. it is against the public poliey of encouraging
the free transfer of pro peTty. ~Iore specifically, complaint eounsel con-
tend that respondenfs suppression policy is a restraint on alienation
contrary to public policy; it renloves a sen-ice which could reduce the
eeonomic. waste. of unredeemed stamps , and it eliminates a needed and
umque serVlee. 

Responc1enfs position , so far as its individual policy is concerned
is to the effect thflt unrestricted " trafi1cking" in respondent's stamps
would destroy the franchise system by removing the incentive for
stamp savers to return to St-:H licensees. This would eliminate , it is

claimed, the very consideration for which licensees are paying under
the. franchise. Respondent. othen,ise asserts that the essential ele-
ments to the success of the 8&1-1 system (i. the exelusive license

full book requirement, the "remembrance value qf S&H merchandise
and exposure of the consumer to respondent's attractive redemption
centers) are frustrated and impaired by the so-called unauthorized
redemption activities.

espondent does not seem to argue that its policy of suppression o-
trading stamp exchanges and otheT outside. redemption of stamps rests
on technical legal principles such as a. resen-ation of title. Rather, it
argues that redemption operations by others are an interference for
commercial purposes "ith tbe normal operations of its bu81ne8::: in 
manner depriving it of the full benefit of its own expenditure of time
money and labor, and unjustly appropriates that benefit to another.
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Thus it asserts tradin~ stamn exchan.Q:es and others dealing in itsL-' .1 

'- 

L-'

stamps interfere 'with and reduce the yalue of respondent's exclusive
license agreements. while at the same time eapitalizing for their
own profit on respondent' s efforts to create a valuable promotional
system for its licensees. Respondent refers particularly to Bpe1"ry 

utchinson 00. Y. Lewis TFebel' cD 00. 161 Fed. 219 (N. IH. 1908).

Respondent, to support its position that in suppressing outside re-
demption of its sta.Il1pS it acted in good faith to protect its business
interests , adduced testimony from its own officers and employees , who
testified in broad generalities that harm would come to respondent's
system by the indiscriminate redemption. They offered no hard facts
however, to support their assertions on the issue. On this question , "e
note that trading stamp exehanges and otheT redemption activities
have been so regularly suppressed that there is little evidence to show
what would be the effect if such operations "eTe continued over a
period of time. In the Oklahoma.- Texas area " here trading stamp
exchanges did do business with some regularity before their opera-
tions were curtailed (principally through respondent's actions), the

evidence seems to indicate, if anything, an increase in respoJldent'
business.

Furthermore, there is a great deal of exchanging of stamps bet"een
individuals. There is evidence, for instance, that in 1960 some 20 per-
cent of the stamps issued were exchanged by housewives on an in-
formal basis. Such exchanges are permitted by the respondent when
authorization is requested. There is no evidence that such exc.hanges
ha ve been damaging to respondenfs business , that is, that they dis-
courage consumers from shopping at S&!-I licensees. It is not cleaT why
the effect. should be any different where the exchange is made through a
eolllmercial' exchange.

Additionally, it has been the policy of respondent. to encourage the
pooling of stamps for charitable reasons. An example of this is where
a church organization decides to acql1il'e a school bus with trading
stamps. In sueh an instance some of the yarious elements Ivhich 1' 0.-

spondent clajms are essential to the effective operation or its bw3ine,c:s.

remembrance value, attractive redemption stores : completed books
etc.. , would appear to be reduced or eliminated. This seems to illustrate
that motivations other than those listed can act. as incentives for the
housewife to acquire 8&1-1 trading stamps and therefore to shop 8&1-1
licensee stores.

l' For example , re;::pondent's Fort "'orth wilrp.JIOI1Se filC'iJHy ;::erYin!': such area wa:"
dol1hJe(1 in H!lJ4, suggesting Ill) lnC'rea:",' of business.

41 ~- ~4J-- 7Z----
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It is clear , we believe, upon a. more gene.ral basis, that respondent'
business would not be seriously affected by the operation of trading
stamp exchanges. In most areas the S&H trading stamp is the most
popula.r and sought after. If the trading stamp exchange has a supply
of the S&H stamps\ this would necessarily mean that individuals in
the market have patronized 8&1-1 licensees to obtain them and to in
turn supply the exchange. Furthermore, en~n if exchanges existed on
a. broader scale, many people who now exchange books among them-
seh-es would probably continue to do so to avoid the fees eharged
and the inconvenience which might be involved. To summarize, we
do not think that the examiner s finding to the effect that respondent'
business ,,-ould be hanned by free and open redeJnptlion of its trading
stamps is justified by the evidence in this record. In short there is no
business justifieation shown for the restraint imposed.19 HO\\ever , as
lye have heretofore indicated , even if respondent could have sho,yn a
good business reason for the suppression of stamp redemption activity,
its actions w'ould still have to be, \yeighed in terms of their possible,
harm to competition. United States v. A1'n07d ~ickwinn Co. , 8'Up1'
,Ye will therefore look at the competitive effects of the practice.

Before covering such effects. hO\yever, some mention should be made
of complaint counsel's argument in substance that respondent's restric-
tions on the transfer of S&H stamps constitutes a restraint on aliena-
tion and that this is contrary to public policy. ,Ye do not understand
that respondent is pressing an argument-at least on this appeal-
that its actions fire justified by the right of ownership. Quite to the
contrary, respondent appears to argue that reasons other than " reser-
vation of title or any other n:mtter of form" const.itute the basis for
its elaim , the other reasons being an asserted interference with its
bn~iness for commercial purposes (respondents ' ans,yering brief

, p.

'J/I

,);) .

It seems to us that if this matter should be construed to involve a
restraint on alienation , an important threshold issue would be ,yhether
the trading stamps themseh-es constitute persolial property.21 The fact

lP Till' ca;;:p~ cite(l br rr:"pOIHlpnt, in whieh tl1p eonrts h:l"e enforced restrictions plated
on the transff'l' of railroad and amllSPJlH'nt tj('ket,.:, i:n" olye pnhlic interest considerations
;;:11('h :1:" 1'ate. rrg"11Jatinn null aIHl~e~ of ti('kf't SjlrC'ulation. Thf'rE' ar(' no ~uC'h C'on~idpl'ations
in this case, See Bettcrll/all 

y, 

LolliHille Sa811rille RR. Co. 207 U.S. 205 (1907):
Collister Ha!/II/al/. 713 X. E, :20 (lflO;j),

~.-, 

\1":0 in it~ an,.:\YC'ring brief rp~jlondent ~tatp~: "Resjlondpnt is I/ot CI/f/((q('11 in tlw
I.)lj~inp~s of selling goo(ls, or putting gooll~ in the ~trp.am of c' ommerce /Chile fJllrportil/(I to
1"C.~Ci'I:(: title, Tile trading ~tnllljl": tIH-'msel\P~ ha\"P no nllue, Hf'spolHlent mereJ '- U"f'~ it,.:

~tnmJl": n~ tokpns or ":YllJho!~ ". hiel1 1'l'jlre:"ent it~ obligation to (lelhOer merc'hand!"p' to
C'11,.:tUilH'1'S in a('('ordnnee with its !i('pn:"p ngrppm('nt~ nn(l its redpmpt!on eatnlog,.:.
(Emph:l:-;i,.: sum.llied. ) (l~t'SJ10IHJI'nt's :111,,:,,'e:' ing hrief, p. 28.

~1 Se.. 8/;('1"1"/1 CI/(I Hutcllil/8011 Hc,.t.~' b('r(!. 811/);' (( l1Ott' :3 and other ca~f'~ C'ite(l thpl'f'in.
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that respondent contends that it is not selling stamps but offering a
promotional service suggests that it is not relying on property rights.
Complaint counsel appear to recognize this difficulty and , accordingly,
at page:26 of their reply brief , assert in part as follows:

Although we haw taken 110 excevtioll to tlU' Examiner s finding that respond-

ent is ill the business of selling a "promotionfll~erYice" and that it (loes not sell
stamps as such 

'" ::: :::

, we abo think it clear that trading stamps are a separate
and identifiable component of the " service " which can be freely traded and
exchanged * * *

If respondent s trading stamps are considered in such terms, would
respondent , by placing a restriction upon their transfer or disposition
be in violation of the "ancient rule against restraints on alienation
C ilited ,""tates Y. AJ'iioldSchwinn c0 Co. ~ supra at 380. Under that de-
cision~ once the manufacturer has parted with title and risk, he has
parted 'with dominion over the product , and his eilort thereafter to re-
strict territory or the persons to \"hom it may be transferred is a per 
violation of Section 1 of the Sherman Act.

If such n test "'ere to be applied in this case, the showing would not
be sufficient to justify respondent's actions. A.lthongh respondent gi ,T
notice in the eol1ector s book that it reseryes title in the stamps and the
books to itself and also has n pro'Tision in its contract ,vith each licensee
for l'eSelTation of title. in the stamps (no such notiflcation , hO\Tever, be-
ing made on the stamps themselves), other indicia of O\vnership-
especially, aeeeptance of risk-are absent or not sho\vn in this record.
For instance, vice president Rossi knew of no tax pa i(l on stamps is-
sued by the company in the hands of the licensees and he knew of no
action to stop s\yapping by customers of licensees. Additionally, re-
spondent does not replace stamps stolen from its licensees. It is clear
t he evidence is not sufficient to demonstrate that the respondent has
exercised dominion over t he ~tam ps,

Hn' i\Te,Ter. "-e do not belip\'e it appropriate to decide the broad com-
petitive questions presented in th is record on the narrmy and teclmica 
bnsis of a restraint on alienation. The circmnstances here are much
di1ferent from that where products are transferred to n dealer for re-
~ah' , The~- are complicated by the nature of the tra(ling' stamp scheme.
It is e8sentia 1 in this mMter. 'VP be lien\ and as \ve haye heretofore indi-
cated , to determine whether or not there has been or may be an impair-
me~1t of competition, ThllS~ we intend tn look at the sllbstnnce of the al-
le~,Eedly illegal practice )'Ht lJE'l' t ban to decide the case by a pp 1 icatjon o-f

n technical formula. ('f. ill) p8on 

", 

Cnion Oil ('0. of Califoi' nhr ;-377

J:1 (J 011-1:). ,Ye nmy turn to t l1e ('yic1el1re which the rC'cord n1n v (,OJ!-

bin flS to the eompetitiye effects of the restrictions "hich respondent
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has placed on the tnmsfer of its stamps and of respondent:s suppression
of t~:ading stamp exchnnges,

The exmniner s findings as to the effects of respondent's suppressive
activities aTe set forth on page 1143 of the initia.l decision. As hereto-
fore noted , these include respondenfs inc1iyic1ual actions , although he
did not find that l'espondent hnd yioInted the In. \y flcting alone. Further-
more, while the examiner appeared to limit his findings on injury from
these practices to the suppression of trading stamp exchanges , some of
the same effects which he noteel would also have resulted from the sup-
pression of other trading stamp redemption activity. The effects found
by the examiner were that the suppression substantially reduced the
trading volumes of the trading stamp exchanges and that it disadvan-
taged the stamp collecting consmners who did not have, after respond-
ent' s actions , the same freedom of choice in the disposition of trading
stamps.

There is no question that respondenfs suppression policy restrained
trade and had seTere, anticompetitive effects in the marketplace. As
above pointed out: in addition to the injunctiyc actions taken by re-
spondent bchyeen 1067 nnd1DG;j, it sent out a total of 315 "arning let-
ters concerning the redemption of its stflmps by others. Appendix B at-
tflched to the initial dedsion and specifically incorporated into the Com-
mission s findings herein lists a number of concerns against which re-
spondent took action for re.c1eeming or exchanging S&H trading
stamps. In practically all eases the firms (many of "hich ,,-ere retail-
ers) were forced to abandon their redemption or exchange practices.

Hespondent suppresed or restricted the activities of trading stamp
exchanges "hich were practically exculsively engaged in the business
of redeeming or exchanging trading stamps. Some of these ha,-e been

listed aboye. Such trading stamp exchanges suffered a serious loss of
business when they were compelled to diseontinue. dealing in respond-
enfs stamps. For instance , ,Yilliam Rance testified that his best esti-
mate of the business lost after respondent obtained an injunction
against him was a gross income dec.line of betlyeen 40 and 60 percent
and that was because, of the popularity of the S8:1-1 stamp in the market
in which ,Yilliam R.ance did business. ~frs. DeBolt testified that 
pereent of the transactions in he,r exchange inyoh.ed S&1-1 stamps. Cer-
tain of these concerns were forced out of business. For example , the
record indicates that the Trading Stamp Exchange in Los Angeles had
to giye up exchanging stamps 'IlpOn threat of an injunction b~, respond-
ent. \Varren ,Yooley, who advertised a stamp exchange. upon threat of
a lawsnit "became frighten.ed and quit the operation

:~ 

(eX 32;)).
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Respondenfs dominance in the trading stamp field and the popu-
larity of its S&.H stamp greatly enhanced the etIeets of respondent'
suppression practices. ,Yilliam Rance testified that in Oklahoma City
there were a ppl'oximatc1y 15 c1iiJm' ent kinds of stamps but that the three
most important "\yere Top Yalne, Gunn Brothers, and 8&1-1 because
these resulted in the most volume turnoyer. I-Ie stated that the effect
of respondent' s injunction against him illvob-ednot only 8&J-1 stamps
but the swapping of other yal'jeties of stnmps as ,yell , because if cus-
tomers had S&J-I green stamps and could not exchange them as' part of
the whole deal he "\yollldlcse the business. In short , it appears thclt re-
spondent has monopol~- power on~r the small trading stamp exchanges
in the sense that they may be una bIe to effectiyely operate without 5&11
stamps rmc1 "\y11e11 respondent forces them to discontinue de,aling in
S&H stamps their businesses are severely curtailed, if not destroyed.
He~:pollclent:s actiollS, thererore , again~t the trading stamp exchanges
tended to eliminate. the operations of a "hole class of businessmen who
provided , or had been providing, a useful and valuable function.

TIesDonclent. in cllrtailin2' 01' eliminatinQ' the activity of retailers in

,. '- 

collecting or exchanging SS~H stamps (as distinguished from trading
stnmp exchanges), restrained trade at the retail level. It is important to
note that so far as such exchange acti,'ity by retailers is shown on this
record the stamps obtained were not reissued. The retailers involved
were vying for the patronage of consmners who collected 8&1-1 and
other trading stamps. ~\.s an exflmple the record contains testimony of
Vietor 1-1. Savin , president of the V. Savin Company, Inc. , doing busi-
ness as Tifon J mrelers in New FlaTen , Connecticut. THon Jewelers
sells products such asc1iamoncls, ,,"atches , rings, appliances, luggage'
and many similar household and jewelry items. )11'. Savin considered
himself in competition 'yith other firms selling similar merchandise as
well as the trading stamp redemption centers. In 1058 Tifon ,J e"\yelers
offered to take in trading stamp books towaTd the purchase of the prod-
ucts it sold. Tifon was forced to stop this practice by threat of an in-
junction from respondent. In this instance~ as well as other instance.
shown by the record, respondent's actions restrained the retailers from
a practical and effectin~ response to stamp competition in their markets.
1\11'. Savin testified that the promotion , before he was forced to cliscon-
tinue it \yas a good promotion and that it 'Yas effective.

The record shO"\ys a number of instances of other retailers who offered
to redeem or exchange trading stamps and 'Tere stopped by respondent

(J. J ake s Departmerit Store , Thibodaux , Louisiana , and Good Deal
Su permarkets , In-ington , X e\T ,Jersey referred to above. From the na-
hue of the offers and the circmnstances in most cases: it appears that
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the purpose of the retailer ,,- as not to be in the exchange business but to
attract customers. In other \yords , trading stamp exchange activity \Tas

used as a, spur to , 01' a method of meeting this form competition.
'Vhere the retailer is faced ,,-ith stamp competition , his most efFective
response might be an offer to exchange.or redeem the stamps. Respond-
ent, by its suppression practices, prevents any snch competitive re-
action , and thereby it has restrained trade. ,Ve believe this is an unfair
method of competition and an unfair act and practice in violation 

Section 5 of the Federal Trade Commission Act and so hold.
Finally, lye come to a. consideration of respondenfs actions , in col-

laboration with its competitors. against trading stamp exchanges and

other redemption ac.tivitjes. The examiner, on page 1148 of the initial
decision , found that there were a substantial number of instances
(which he lists on page 11;-J() and which 1indings have been

specifically incorporated into the Commision s findings) of combineit
activity betlyeen respondent. and one or more other trading stamp com-

panies to prevent exchanges from trading in their stamps. He found
that these acts constituted at least ad ho(' restrictive agreements alllong
competitors and therefore violations of Section 5 of the Federal Trade,

Commission Act..
Respondenfs poliey of suppressing the redemption of S&H trading

fo3tamps by others than itself coincides ,,-ith the policies of major trad-
ing: stamp companies ineluding Top V alue~ King: Kol'n , Gold Bond,
~fel'chants Green , and Stop &; Save. Hespondent and certain of tIle

other trading stamp companies ha,-e exehanged information on the
question of dealing with e.xehange or redemption activity. There. are a
llUmber of instances in the recorc1~ revealed by correspondence be-

t,veen respondenfs attorneys and those of other trading stamp com-
panies , in "hich joint efforts to combat this practice are suggested.

These inc.lude n,n instanc~ in .J opEn, :l\iissoul'i , in whieh a, snpe1111arket

was exehanging TV stamps for S&H stamps; an instance involving
""\Varren "Vooley, Iyho advertised in a. :Memphis , Tennessee newspaper
that he would exchange stamps; an instanee Iyith a Raymonc1ville , Tex-

as merchant who offered to purchase , tra,de or redeem any stamp for $2
per book; a situation involving the ~iayfair :l\ial'ket. a supermarket
in Redbank , New Jersey, an account of Philadelphia Yellow Stamp
Company, "hich was exchanging S&H for Yellow stamps; and others.

In a. paTticular instance, to show more detail , Tespondent:s counsel,

on j\iarch 8, 1957, wrote. to Baries of Saxonburg~ Pennsylvania, de-

manding the discontinuance of the redeeming of S&H stamps nnd
~tated in part:
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,Ye would al~o like to advise you at this time that the Prudential Premium
Company, the trading stamp company of which you are an authorized licensee,
has assured us that they are against having their licensees engage in practices
of this type. In fact, their attorneys )jave cooperated ".ith us in putting an end
to it in various parts of the COtUltry. (CX 365.

In each of the instances mentioned there "-ere contacts bet,,'een
respondenfs counsel and representatives of the other trading stamp
cOlnpanies involved concerning the action to be taken against the

offending redemption organization. In some instances joint litigation
,vas considered but generally no legal action ,yas taken. Typically, the
party e,ngaged in the trading stamp activity ,vas contacted by re-
spondent or another trading stamp company involyed ,vith a threat of
litigation, and the party ordinarily discontinued the practice "ithout
question or controversy.

Respondent~s individual acts and its acts 'vith others taken to sup-
press trading stRmp exchanges and other stamp redemption acti \'ity
are Rll part of a dearly defined restrictive policy pursued by the re-
spondent. In the circumstances surrounding this particular praccice

it is difficult to wholly separate the individual acts from the colleeti\'e
acts for the purpose of making an analysis of the consequences under
the antitrust la ws.

Our approach to the matter is to look first at the, activity invol \'eel

('vhich in this instance is respondent s suppression not only of trac1ing
stamp exchRnges but all othe,r free, and open redemption of trading
stamps) and to determine whether such is anticompetitive. In light of
the above discussion lye belieye it is clear that respondent's suppres:::iH~

actions , whether taken alone or jointly with others , has ad ,-ersely af-
fected competition.

Respondent argues that cooperation looking toward joint legal fiC-

tioil is not illegal. But respondent has gone beyond merely joining ,yith
another concern for the, purpose of contemplating or bringiilg a com-

mon lawsuit. I-Iere various leading trading stamp companies have a
common policy against the redemption and exchanging of trading
stamps except by the. company ,vhich issues them. In the, comnlon in-
terest , respondent and one or more of the trading stamp companies
did contact each other from time to time concerning possible action
against exchange and redemption activities and. for the most part
suppression of the activity was achieved \yithout litigation. In re-

sponc1enfs case it was its poEcy to suppress such activity and it did
so both by acting individually and in concert 'vith others.

~2 Respondent, in its brief, coneede!O thnt eyen warning letters sent out fInd lawsuits
commenced in good faith may ,iolate the antitru:"t laws if undertaken for the purpof.:e of
achieving or maintaining a monopoly, a bo~'cott 01' some other unlawful restraint of tI':1de.
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In the circumstances \ye belieye it is clearly sho' , and we hold
that respondent, both alone and in combination \yith other trading
stamp companies , engaged in limiting competition in the use of trading
stamps and that its policies and actions in this regard are unfair and
in violation of Section :5 of the Federal Trade Commission Act-.

Finally, we come to the fol'll1 of the order to be issued. ,Ve believe
the order proposed by complaint counsel is appropriate, with seyeral
modifications. First , since the reissuance of trading stamps is in no
\yay inyoh-ed in this proceeding, the order to be issued \yith this case
should make an appropriate exeeption for actions inyolving such a
practice engaged in by respondent indiyic1uall~7

Secondly, respondent challenges the order proposed by complaint
counsel to the extent it would apply to the setting of a minimum rate
for the dispensing or stamps by retailers as ,yell as the maximum. He-
spondent asserts that no allegation in the complaint and no evidence
in the record supports such an order. It claims that the necessity for a
minimum requirement is seJf-evident: that if respondent could not set
the minimum rate it would have no assurance of revenue of sigl1ifi-
cance for the franchise granted; and that consumer confidence in the
8&1-1 system would be- destroyed.

,Ye eOl1strue respondel1t~s argument to extend only to the provisions
applying to it individually since it did not raise this issue as to the
form of the examiner s order eovel'in~t jointly en~ra~:ed in or con-e. ' '-" L.

spiratorial acts. The record contains evidence , moreover, that respond-
ent acted in cooperation with others to fix not only the maximum but
the minimum rate for stamps as ,yell the Denver, Colorado

situation.
So far as respondent bases its argument on its individual acts the

situation is this: No eyidence was offered as to any retailer dispensing
stamps on the basis of less than ten for one, and there is no particular
evidence as to the competitiye effect such a restraint might have. In
the circl1ll1stances , we are of the view that the order should not pro-
scribe respondent's individual acts or policies on fixing a minimum
ratio of the dispensing of its stamps and our order to be issued here-
with will so provide.

In accordance with the above, the appeal of complaint counsel and
that of respondent~Te granted to the extent indicated and otherwise
denied. It is directed !that the initial decision be vacated to the extent
that it is inconsistent with the vi8\YS herein expressed and that the
Col11Jnission s own findings of fact , conclusions and order be substi-
tuted therefor. An appropriate order will be entered.
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Commissioner Elman concurred and has filed a concurrlllg
statmnen t.

Commissioner Jones dissented and has filed a dissenting statement.
Commissioner Nicholson did not participate for the re.ason that oral

a.rgmnent was heard prior to his appointment to the, Commission.

CONCURRING STATE31ENT

JUNE 28 , 1 DGS

By ELMAN 0 ol1wniss-io1le1'

I dissented from the issuance of the complaint in this matter because
I believed that the many difficult questions raised by the pervasive, use
of trading stamps , as well as the restrictive arrangements by which
they are distributed , deserve broader study and analysis than a c.ase-
by-ease approach permits. The market structure and distribution
methods revealed in this record confirm my earlier view that litigation
is not the most satisfactory rlay to deal with the problems raised by
trading stamps and similar forms of nonprice competition.
The Commission , without making any finding as to "the desirability

of the use of (tradingJ stamp competition is place of price competi-
tion " determines that such stamp competition is "worth preserving
against limitations and restraints. " 1 Justified as that determination
may be on the present record, it does not come to grips with such
major questions as the impact of trading stamps on merchandising
costs and prices , and their effect in "tying:' customers to partieular
retailers who dispense stamps, nor does it cast any light on the general
eompetitive problems associated with their use. For example, a staff
report to the National Commission on Food ~Iarketing 2 suggests
that franehise arrangements and price discrimination in the sale of
trading stamps have a major effect on competition in food retailing.
Smaller retailers are either unable to obtain franchises from the large
stamp companies , whose stamps are generally more desirable because
of their wide consumer acceptance, or they pay more for stamps than
do their larger competitors, a cost difference that may be an important
compe,titive factor in the retail grocery industry. Case-or-ease. adju-
dication is not the best yehiele for consideration and resolution of these
broad probleJl1s.

Similarly, while there are a few small firms, the trading stamp in-
dustry is highly concentrated , as the Commission finds 3 with the six

1 Opinion pp. 1182;-1183.
Ol' ganization and, Competition in Fooel Retailing Technical Study No, , N"ational Com-

mission on Fooc1l\Iarketing, June 196G , pp. 471-473.
3 Finding of fact 22.
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largest firms accounting for well over 80% of both the dollar volume
received and stamps issued. Quite apart from the eTidence of hori-
zontal collusion present in this record , there are strong indications
that many of the practices here found to be il1egal , for example re-
spondenfs one-for-ten policy, its restrictions on multiple stamping,
and its vigilant efforts to restrain the operation of stamp exchanges , re-
flect, a general industry,,-ide pattern. This is not to imply any prejudg-
ment that these practices exist or that they are substantial, but the
Commission wol1lcllulYC clone better to explore all these questions more
fully in a context broader than a single adjudicative proceeding against
one company. ~\n indl1stry,,-ide study could focus not only on the
issue of the extent to ,vhich respondent's re.stricti ve prflctices reflect a
broader inclustry,vide pattern, and the competiti,-e impact of those
practices , but also on the larger questions of the desirability of trading
stamps as (1, form of competition , their effect on food 111flrketing and
on other areas of l'etclil trade , and the.ir economic implications for con-
sumers and the competitive process.

Had the Commission undertaken such a. study, it would have been
able to analyze this form of competition and assess its merits and (1is-
ad nlntages, its eeonomic efi'ects and ramifications , in a meaningful
context. On the basis of its general findings, the Commission would
have been in a position to take such action as the public interest might
require, perhaps simply proceeding against individual law violators to
eliminate particular restricti,-e, pl'fictices , 01', developing broad guide-
lines for the industry, or if necessary, preparing a. report to Congress
inc1ieating gaps in existing la,," ancl suggesting areas appropriate for
legislative action.

)dthough I regret the limited case-by-case approach here taken , the
record amply supports the findings that respondent has engaged in a
number of unfair and anti competitive practices. Accordingly, I concnr
in the Commission s decision and order.

~ As is pointed out in the majority opinion , a number of states have passed laws regu-
lating the activities of trading stamp companies , and Hen now there are bills dealing
with this subject pending before Congress. See, 

g., 

R. 2914 , 90th Cong., 1st Sess. (1967).
5 The suggestion that the interests of competition and the consuming public might

somehow be advanced if a provi!'ion were added to the order prohibiting respondent from
setting a minimum ratio for dispensing its trading stamps seems rather farfetched. The
argument, which is based on speculation rather than evidence , is that there are "undoubt-
edly " many small retailers who conld afford to IHlrcha;;e re!'pondent' s stamps but do not
do so beci1u;;e of the requirement that tl1e~' be .-1ispensed at a ratio of at least one stamp
for every ten cents worth of sales: that these retailers (assuming there are any) might
want to ;'compete " by offering stamps at a ratio less attractive to consumers, one for
every twenty cents worth of sales: and that respondent's one-for-ten policy "forecloses
such retailers from engaging in such "competition." It could he argued with equal plausi-
bility that the mere suggestion by a manufacturer of a retail price for his product "fore-
closes" some retailers from "competing" by charging the public a bigher price. It bas not
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DISSENTING STATE3IENT

JFXE 28 ~ 1968

By JONES C0'7nm/ssio'llel'"

I cannot agree "\yith the Commission majority in this case that re-
spondent be permitted to continue to fix the ratio at which its custom-
ers must dispense trading stamps. The majoritis decision is 'wholly in-
consistent with their finding that respondent had violated Section :5 of
the. Federal Trade Commission Act by compelling purchasers of its
stamps not to dispense more than one trading sta.mp for each 10 cents
"\vol'th of goods or ser,,-ices and by agreeing with its competitors to
eliminate competition by preTenting the dispensing of more than one
trading stamp for e,lch 10 cents worth 'Of goods or services.

The notice. order attached to the complaint a.s originaJly filed would
ha ye. prohibited respondent from " fixing any specified ratio of number
of trading stamps to the total retail price of go'Ods and/or services
purchased 

'" ::' '" ~. 

(emphasis added). Yet for reasons which are not
c1isel03ed in the. majority s opinion , the Commission has retreated from
the original order prm' ision and omits any prohibition on respondent
against fixing' this ratio in the future as it has done in the past. lnstend
the Commission s order simply prohibits respondent from preventing
its eustomers from o11'ering stamps in any amount in excess of this fixed
ratio. I cannot find any basis in this rec:ord for this major retreat by
the. majority from the original notice order 'and aceorclingly I 
compelled to dissent from the decision.

The uncontested evidence in the record shm,s that respondent sells
books 'Of stamps to retailers at $:2.68 pel' book and entered into contracts
"\yith its cl1stomers "\vhich required them to dispense these stamps at-a
fixed ratio of one stamp for every 10 cents "\yorth of sales. The evidellee
nlso shows that respondent enforced these fixed ratio contract. pro-
visions and in their policing activities against violating retailers
specifically advised these. Cl1stomers of their obligation to dispense the
stamps whic.h they had purchased from respondent at the 1 for 10
ratio required in the contract.

The Commission recognizes that respondenfs fixing of a. designated
ratio restrains the competiti'On of its retailer c.l1stomers. It admits in
its opinion that trading stamps are an important competitive factor
that there is an interreJationship bet"\veell 7J1'ice cOlnpetition and stamp
competition , that " trading stamps afi'ect price behavior" and points

heretofore been considered that this common everyday practice of American manufacturers
of consumer products, ran,ging from toothpaste to television sets, constitutes an unlawful
re:o;traint of trade prohibited by the antitrust laws.
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to the examiner s finding that "a. re8triction on the giving of stamps
may affect the prices of the competitor of the. stamp- issuing retailer
and thus the price offers in the market." Yet. it determines that re-
spondent can continue to fix this ratio provided it does not prevent. its
customers from dispensing nW7? stamps than the designated ratio. The
impact of the Commission decision is to permit a little bit of price
fixing provided it is the fixing of a minimul1l price but not a maximum.

I can find no sanction in law or in reason or indeed in the competi-
tive realities of the marketplace for this inexp1icable and illogical
conclusion.

,Vhat the Commission fails to recognize is that respondent's fixing
e;ven of a minimum dispensing ratio forecloses many competitors
from being able to use trading stamps as a competitive too1. There are
undoubtedly many small reta.ilers who could afford to purchase re-
spondent' s stamps but cannot do so because of respondent' s requirement
that they must be dispensed at a specified ratio in relation to sales. The
cost to the retailer of respondent' s trading stamp is a combination of
the amount he pays for the stamps plus the number of stamps which
he uses. If he "ere free to determine for himself the numbeT of stamps
"hieh he wishes to offer per dollar of sales , smaller retailers who could
not afford to offer 1 stamp for every 10 eents worth of sales, might
nevertheless be able to offer a lesser number of stamps. Because of the
interest of consumers in collecting stamps, these retailers would 
more able to compete for the business of these customers by offering
8OHLe stamps than if they could not offer stamps at all. Thus respond-
ent' s specifieation of the one- for-ten ratio thus forecloses some com-
petitors frO1n using this competitive device and to this extent restrains
the competition of potenial users just as much as it restrains the com-
petition of actual users,

The vice in respondent' s activities here lies not simply in its require-
ment that its customers refrain from double or multiple stamping as
the majority seems to believe. The vice lies in the fact that respondent
fixes any ratio at which its customers must dispense stamps which
they have purchased frO111 respondent. Hespondent's customers are
the owners of these stamps as they are the owners of the produce whieh
they purchase from their suppliers. They have complete o"nership
rights in these stamps just as they would any other premium they
might purchase to give away as a promotion device. Respondent cannot
change this fact no matter how much it seeks to by characterizing its
sales of stamps as a licensing arrangement.

The Supreme Court just this term had occasion to review the long
line of decisions relating to minimum and maximum priee fixing in
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Alb'1' echt v. The Hendel 001npa.ny, 390 U.S. 145 (1968). In a forceful
opinion, the Court again reiterated its view on the illegality of all
forms of price fixing. As the Court said:

:.laximum and minimum price fixing may have different consequences in many
situations. But schemes to fix maximum prices , by substituting the perhaps er-
roneous judgement of a seller for the forces of the competitive market, may
seyerely intrude upon the ability of buyers to compete and survive in that market.
Competition , even in a single product, is not cast in a single mold. Maximum
prices may be fixed too lOYi" for the dealer to furnish senices essential to the
yalue which goods have for the consumer or to furnish services and conveniences
,vbich consumers desire and for ,yhich they are willing to pay. Maximum price
fixing may channel distribution through a fe"- large or specifically advantaged
dealers ,vho otherwise would be subject to significant nonprice competition, More-
oyer, if the actual price charged under a maximum price scheme is nearly always
the fixed maximum price, Y\-hich is increasingly likely as the maximum price ap-
proaches the actual cost of the dealer, the scheme tends to acquire all the attri-
!.Jutes of an al'l'angemellt fixing minimum prices, It is our Yie,"\-, therefore, that
the combination formed by the re:,ponde11t in this case to force petitioner to main-
tain specified prices for the resale of the newspapers which he had purcha sed
from l'esponden t constituted

. ,,-

itllOUt more 1111 illegal restra int of tra (Ie nncler
~ 1 of the Sherman _lct.

Eyen if this ease i8yiewed as illYoh"inQ' some form of rnarketinQ'
re~tl'aint 'which though simi1ar to price fixing should not. be judged
ill terms of the 1'eaSO11:1 blenes8 of the. l'estraints rather than on the
tl':1ditional concepts of pel' se illegality, the restraints "\yhich respond-
ent has imposed are clearly unreasonable. Respondent sought to argue
that it must be permitted to fix the actual minimum ratio in order
to remain in business. This argument is wholly nnpersunsive. Re-
spondent does not need to fix the ratio at which its retailer-customers
sh,J ll dispense 8&11 :3tamps in order to assure itself of revenue any
wore than any seller ell~.!:au' ed in the sale of its products to whole-

,-. '-.

~nlers or retailers needs to fix the amo11nt of the product w'hich his
reseller will resell in order to assure itself of revenue. 

...

L~S the hearing
(':'\,\miner founc1-anclrespondent does not challenge-respondent fixes
a ~pecif:ic. price to the retailer for its stamps. This is its assurance of
rCH' l1Ue. Of COUl'se 1'espollclent~s reyenue will increase as its customers
purchase more of its product but this does not give it a right to force
its c.ustomel'S into purchasing any stated amount. The fact that re-
8pondenfs c11stomers t1'nclitionally dispense these stamps on the basis
of the dollar yolmne of their customers~ purchases is no reason ,yhy
respondent should be permitted . to designate the ratio at which its
(,l1~tomers decide to (hspense the stamp.

1 find NPwlly ullilll pressive responc1enfs other ftrgument that 
11111~t fix the ratio at which its stamps "\~jllbe dispensed in order 
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maintain consumer confidence in its product. Consumers are of course

concerned to know the number of stamps ,yhich a giyen merchant is
dispensing per dollar of sales. But a consumer does not lose confidence
in the product because merchants vary the, amount. it sells any more
t hftn they lose confidence in a product ,,-hich can be purchased at
different prices in different retail establishments.

It is ObY10nS from this record that competition among stores offering
these stamps as well as with stores not able to offer stamps on responc1-

enfs terms may be severely restrained if respondent is permitted to
fix the. ratio at ",hich its customers must dispense S&1-I stamps to the
consumer.

The Commission s decision in this case grants to every trading stamp
company which fixes the ratio at ,,-hich its customers must dispense
its stamps a license to violate the antitrust la"\ys. I cannot be a Pi1l'ty

to such an amendment of the antitrust laws carved out for any single
industry.

FrNDINGs AS TO THE F ACTS~ CONCLUSIONS AND FINAL ORDER

The Federal Trade Commission issued its complaint in this matter
charging respondent with unfair methods of competition and unfair
ncts and practices in commerce in violntion of Section 5 of the Federal

Trade Commission Act (15 U. C. S 45 (a) (1)). Hearings were held

before a hearing examiner of the Commission , and testimony and
other evidence in support of and in opposition to the allegations of
the complaint \vere received into the record. In an initial decision

filed February 10 , 1967 , the hearing examiner found and concluded

tlmt certain of the. eharges in the complaint were sustained by the
evidence and other charges "'ere not so sustained , and he entered an
order to cease and desist as to those c.harges which he found to be
sustained.
The Commission haying considered the cross-appeals of counsel

snpPol'ting the complaint and the respondent and the entire record
and haying determined that the initial decision is inappropriate to
the extent indicated in the accompanying opinion and should be VH-

cated and set aside , now makes this (as supplemented by the accom-
panying opinion). its findings as to the. facts. conclusions dnnnl
therefrom. and order , the same to be in lieu of those contained in the
initial decision.

FINDINGS AS TO THE FACTS

1. Respondent, The Sperry and Hutchinson CompallY~ more com-
monly blOwn as "S&H " is a corporation organized and existing 1111-
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c1er the la"s of the State of Xe,y .Jersey and it has its principal office

and place of business at 3:30 JIadison Avenue , New York, N e"" York

t comp. , ans. ). Respondent , ,vhieh ,yas incorporated in 1900 , is en-
gaged primarily in the trading stamp business. It is the oldest and
largest trading.' stamp company in the United States (CXs 3 ~ 5 

(jam, eTa 198; RX 92+ (prospectus) ) .
2. Respondent has hcensed approximately 5;\000 retailers to use its

trading stamps, and the~e retailers distribute responclenfs stamps
(S&H green stamps) to over 70 000 retail outlets located throughout
he United States, A trading stamp is a small piece of gummed paper

:~\bout the size of a )ostage stam )' It is ~.6vell by the retailer to CU5-

tomeI'S upon the purchase of goods or se1Tices and it is redeemable
mmally in merchandise, at centers operated by the trading stamp

company. Respondent maintains more, than 8,)0 snch redemption cen-
ters. In 1965 respondent distributed approximately :)2 million copies
of its catalog il1ustrating and describing the merchandise offered. 'Vith
gross annual receipts of over $;-300 million , respondent issues between
;37 percent and 40 percent of all trading stamps in the lTnitecl States.
It employs approximately 9 000 people on a regular basis (comp.

ans. : RX 924: CXs 3 , 5 in. c((,mel'u). From 1914 to 1964 respondent
issued 1 120 billion stamps , of ,yhich 064: billion were redeemed (CXs
440 , 444:).

3. RespondenL in connection "with the aforementioned trading stamp
business , is widely engaged in interstate commerce and in "commerce
as that term is defined in the Federal Trade Commission Act. Respond-
enrs trading stamp business is a nation"ide. operation. From its main
ofllce in N e'" York City it controls the operation of its business through
nille distribution centers , each located in a different. State, and 8;50

redemption centers which are located in 44 of the 50 States of the
United States (comp. ; ans. : CX ;586

, p. 

100; RX 924). Purchasing
is centra1ized in New York (tr. 4929 , 5608). Communications pass
behyeen the redemption and distribution centers and the X ew York
office. substantially all of which are, across State lines (CX 58fi: tl'.
f)701). The merc.handise from distribution centers crosses State lines
to redemption centers (tr. 4011-491;')). Hespondent~s other actiyities
are also "\yidely in interstate, eOl11merce , including its system of the
granting of its licenses , the deliyery of its stamps and the negotiating
of its contracts "ith 7(\000 retailers "ho dispense its stamps (RXs 3
41:1 , 924).

1 ExplRI1atory note: Tile examiner, in referring to respondent' s prospectus of April 27

1966, identifies it as RX 924 (b). Tile exllibit itself is identified onJy as RX 924 and it
as received into tile record as RX 924. It is therefore referred to here as RX 924,
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4. Respondent's business in interstate commerce is substantial (RX
92-:1:, CX 413 , and other references referred to in findings 2 and 3
above) . Respondent is in substantial competition in the distribution of
trading stamps with other trading stamp companies (EX 924; tr. 4993
6288-6293 ; CX 5 n Ca1neTa) 

5. Trading stamps haye been w::ed since about the turn of the cen-
t u1')". Respondent in 1896 pioneered in the business (CX 198). It is
011Jy in more. recent years when trading stamps have taken on a. highly
substantial role. in retailing, particularly in the marketing of food.
Their use increased rapidly after 1950 , when supermarkets became
interested in them (tr. 5010, 630-4:). From 1950 to 1962 the share of
retail grocery store sales made by stores using trading stamps in-
creased from 1 percent to -4:7 percent , although there has been a mor~
recent decline to -4:3 percent (tr. 6-4::30-6431 , 6505; CX 681). l\fost of
the companies ,yhich are no,"\ major competitors of the respondent
haye come into the business since 1950 (tr. 6288-6289). The major
supermarket chains have gi,.en impetus to the increase in the trading
~tamp lmsiness. Some. use different stamps in dijferent areas (tr. 6511-
6;")1(-5) : others have deyelopeel /)1' bought their O"\"\"n trading stamp com-
panies (tr. 62g1-6292).

6. The trading stamp companies in the United States in HJ6-4: col-
lecteel about $800 million for approximately 400 billion trading stamps
issued to more than 200 000 retail establishments. Such retaiJers include
food supermarkets , drugstores , gasoline stations and a large variety of
other retail stores and selTice organiz.ations. Trading stamps are
issued in connection with annual sales to the consuming public of
about $40 billion in goods and seryices, about one-half of ,';hich are
grocery sales (comp.; ans. ; CXs3- 411).

7. Leading trading stamp companies in addition to respondent in-
clude Top Value Enterprises, Inc. (Top Value) ; Gold Bond Stamp
Company (Gold Bond) ; E. F. ~IacDonald Stamp Company (Plaid) ;
King Korn Stamp Company (King Korn) ; and Blue Chip Company
(Blue Chip). The six largest companies in 1964 represented between
83 percent and 88 percent of the industry (CXs 4 in CCUnBJY(,).

8. The trading stamp business is a tripartite arrangement in that
the conduct of this scheme involves three persons or companies in inter-
dependent relationships-the trading stamp company that issues
the stamps and provides for the redemption , the retailer that dispenses
the stamps as a sales promotional device , and the consumer who re-
ceives the stamps from the retailer and in turn takes them to the trad-
ing stamp company for redemption. In the conduct of its business
respondent, pursuant to c.ontracts , issues to retaiJers pads of trading
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stamps , for a valuable consideration. The retailers in turn dispense the
trading stamps to the consuming public in connection with the sale of
goods and the furnishing of services. Responde, , among other things
agrees to maintain redemption stores where the consuming public may
redeem for merchandise stamps which have been pasted into books
furnished for this purpose. Respondent's license agreements or con-
tracts with retailers are generally e,ntered into for a period of one
year, although some are for longer periods and provide for annual
rene\,al unle,ss either party gives notice of termination upon thirty
days notice. The retaile-r-licensee pays respondent for its stamps and
services an amount based upon the number of stamps rece,ived. The
average price in 1966 ,,-as $2.23 for 1000 stamps , which works out to
$2.68 per book of 1200 (which is the size book issued by S&I-I). The
license agremnent ,,-ith the retaile-r contains the statement that title to
the stamps remains in respondent. In most 'areas the rates charged by
respondent for its trading stamps decre,ase as the volume of usage in-
ereases, and for retailers in certain cntegories who reach a certain
annual level of stamp distribution respondent guarantees that the cost
will not exceec12 percent of the retailer sales (comp. ; ans. ; CXs la , 11;
RX 924; Tr. 5025-5026) .

9. The retailer-lic.ensee , for his part , agrees to advertise the use of
8&1-1 greell stamps , to furnish his customers with stamp-saver books
and catalogs of redemption merchandise (supplied to him by respond-
ent.) a.nc1 to offer ~~tamps on every purchase at the rate of one stamp
Tor each ten cents paid (EX D2-1: ex 11).

10. Respondent hits a policy of limiting its licenses to only one com-
peting retailer in a, given area , thOllgh it has de.yi:lted from this policy
in some instances (R, 92-4:: '1'1'. 5016- 5017 , 5200-5201). Respondent
also endeavors to license, a group or "family " of noncompeting retailers
i\'ithin a marh::etin~ area. , eneralh iilcluclinQ' a store ,yhich attracts fl,

, ~. ,. 

c...

hrge Humber of cu~;tomel'~~ ~ sneh as a, supermarket. The latter is re.-

leTred to as the ;' key ilCC'O1ll1l. " The other stores in such fmnilv of
merchants ma:v include a cleflning establishment, a gasoline station , a,

hard "are store , anel such other retailers ,yhich are. refGned to as
\1~C OC)

,.."

COllll Y (),

;-!- \ (""'

(lC'(.- l~ J:\~-,,-,-,-~!.

11. Re~pol1dent licenf:es retailers engugec1 in almost eYel'~- type of
retail business conducted in the Fnited Stutes: hOlyeTer, its stamps are.

used most often in those fie,lds of retuil trade which are characterized
by similarity in the. products and services offered in high frequency of
purchase., such as food stores and service stations. The percentage

418-345-72-
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breakdown of total service. revenue for respondent for the year 19(-);)

bet-ween 111'ajor categories of retail licensees is as follo,,"
P ('j'r-F! 1/ 

~upermarkets and ether food stores--

-_-_----------------------------- 

(il. 6
Service statlons____- ---------- ----

------ - -- --- -- ----- --- - -- - - ---- ---- 

21. 2

Department, dotting, dry goods, furniture and general stores--------_- 4.

;:;

Drugstores --- - - -- 

- -- - - ------ -- -- - - - -- -- - ------------ - - --- -- -------- 

4. 3

bther retail licensees--------------------------------------

---------- 

~. 6

Incentive progrn~s- - --- -- 

---- -- --- - - ----- -- --- ---- - - --- -------------- 

2. 8

Total --------------------------------------------------------- 100.

(RX 924.

12. A substantial portion of respondenfs grm"th in service re,venlle
during the post- ,y odd ,Yar II period has occurrecl in the supermarket
field. Each of the. 12 retailer licensees accounting for more than 1 per-
cent of respondent~s service revenue in 1965 was a supermarket chain.
These 12 chains accounted for approximately one-third of the com-
pany 196;"; selTice re'"enlle , ",ith no one. of them representing more
than 7. :') percent of the revenue. These 12 chains are Grand 1.";nion
:National Tea , ,Yeiss , Acme , Thorofare ~Iarkets , First Xatiowl1 , Con-
solidated Foods, ,Yinn-Dixie , Pnblix , ~Iayfair, Shop Rite and Red
0",1 (RX 924: tr. 5011-5018 , ;')19-:1:).

1:3. The books ",hich respondent supplies for stamp sa vel'S need
1200 stamps to be fil1ed, Respondent ,yill not redeem stamps until the
stamp saver has one full book. A stamp savel' may present stamps for
the redemption of merchandise at respondenfs redemption centers,
Stamp sa "ers ,yho are not located near a redemption center may redeem
stamps by mailing them directly to one of such centers. In certain
States stamps may be redeemed in cash but in 196:3 such cash redel1lp-

t1on~ made by the company ,"ere less than 1 percent (RX 92-:1:. 

400) ,
1-:1:. Sixteen 8tates (California, Connecticut, Florida, Indiann

"JIaine. :MaryJand. ~Iassachllsetts. X ebraska. X e'" Hnmpshire. XC'",

J ersey, N e'" ~Iexico , X orth Dnkota , Ohio , South Dakota , Ftah , and
Vermont) require that the shlmp sa '-er be giyen nn option to redec) 111

stamps in cash. ,Yisconsin and ,Yyoming require redemption of trad-
ing stamps in cash only. The State of \Vashington imposes a heay:" tax
on merchants who use trading stamps redeemable in merchandise. ,Vith
the exception of ,Yyoming, the abo," listed States also require th,lt
the stamp sayer be permitted to redeem less than a full book of stamps
when redemption is made in cash if stamps ha,-ing a mininn1ll1 v,lJlle

specified by the statute are. presented for redemption. The State of
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K:ansas prohibits the issuance of trading stamps on sales of merchan-
dise (RX 924; tr. 516 517).

15. Respondent offers its stamp savers the choice of over 2000
mel'c.handise items , most. of which are nationally advertised brands
available at its redemption centers. The.se include various household
items such as textiles, flabvare, kitchen ute.nsils, lamps and small ap-
pliances, as ,veIl as h.'ather goods , apparel , photographic. equipment
sporting goods, jewelry and various other types of merchandise, all of
,,'hich are. illustrated and described in a eatalog published each year by
the respondent. The number of filled stamp books required to redepm
the items in the companis recent catalog range from 1 to 385. Respond-
ent c.onducts its business on the basis that the average reta.il value per
book of 1200 of respondent's stamps is $3.00. So measured, the total
yalue at retail of the merc.handise distributed by respondent in 1965
would be approximately $335 million (RX 924; CXs 402, 403).

16. Respondent does not know with certainty the percentage of its
stamps which ,,-ill ultimately be redeemed (since it has a declared
policy to redeem all stamps ever issued), but respondent has for more
than 40 years kept its financial records and filed its tax returns on the
basis that 95 percent of all the stamps issued will ultimately be re-
deemed (RX 924). Nevertheless , behveen 1914 and 1964 respondent
issued 1120 billion stamps and only 964 billion of these have been re-
deemed. This is an 86 percent redemption rate. (CXs 399 , 440). A much
higher volume. in the. use of stamps occurred after 1960 , and the possi-
bility exists that. there will ultimately be a. greater redemption rate
of stamps for these later years. It is found , therefore , on the basis of
this record , that respondenfs redemption rate cannot be exactly deter-
mined and that it probably is some,vhere behveen 8G perc.ent and !J3

percent of the stamps issued.
17. The contracts between respondent and retai1 licensees contain

the e.xpl'ess prm- ision that the stamps shall be issued one for each ten
tents of cash payment and that they shall not be used except ill the
manner prm-idec1 (eX 11).

18. HC'sponc1ent purports to reserve title to the stamps by prm- icling
ill the ,lQTeement \yith the retailer licensees that title to the stamDS
sha llremnin in the respondent and shan not pass to anyone. else and by
inserting n notice. in the collectors books (CXs 11 , :1:01). Hesponclfllt
in ,111Y cases ,,-here application is made , gives permission to a collector
to turn over his stamps to another bona fide collector of S&H stamps
(ex :1:01). Hesponclent restricts the use of its stamps to its licensees
,met their customers (eX 401). The notice in responclenfs collectors
Look~ has been substantially the senne sine(=', the yenr 189fi (stip. 9-1:2).
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Respondent requires that at least one hook be filled before it will
redeem the stamps (CX 401). 

19. There is no notice on the stamps themselves as to respondent's
policy on transferability (eX la). Consumer witnesses were doubtful
or uninformed as to responclent~s policy on transferability (tr. 2096

2097 :2106 2155-:2157 , 2173). Some of the consumer witnesses were not
a"\ynre of responclenfs policy for getting permission from respondent
l)efore swapping stamps (tr. 2173). Respondellt~s written notice per-
mits s"\yapping among "bona fic1e

~~ 

collectors. In 1960 20 percent of
all stamp sayers s"\,apped with other collectors (OX 6:26a) ~ mostly
unauthorized (tr. 5063). Respondent has taken no action agilinst col-
lectors s"\yapping among themsehes except for the notice in the col-
lector s book (tr, 5069-5070). 1'::-0 taxes are paid on stamps issued by
the company and in the hands of retailer licensees (tr. 5076). Re-
spondent does not replace stamps stolen from its retailer licensees
(tr. 50i6) .

20. III recent years respondent has ellcoul'nged and promoted the
idea of the pooling of 8&1-1 stamp savings by members of churches
charities , 01' fraternal groups Tor the purpose of benefitting their orga-
nization (tr. -1896 , ;)976-6030; RXs lOOOn,- lOO-J..b).

21. Some retailers engage in the practice of gi'- lllg multiple stamps.
One such method is ;;double stnmpillg~

~~ 

that is , the dispensing oJ hYo
lrac1in.~: stamDS fOl' each ten cents "iyorth of ,zoods or sel'vices. "Bonus

'- ... 

starnping

~~ 

is the. dispensing of a nnml:ler 01 extra stamps in connection
,Y1t 11 the sale of a sp2cifiecl item or in connection with the total pnr-

1"1::; ~ 0YO" 'o' a ;;:P uined 'lnl0Ullt S,j': "=;")30 71')1")) Extra.

"". .~ ~~'-".

' l

' '-'

1 - 

- - 

(,", H 

, .

, o-t l.

.-. -, -

stall1ps~~ incl:.1cle those recei,-ec1 from double or bonus stampings (tr.
'7.

":)( :':--

;oTloc;-:-itLltiO'1,.l :::;1-'--'1-'-11\illn'
~~ "e1'1I'08 to tbo i~':;:l'il'~l' of bonl

'-'-_

0" -'-'

. -'-"' , ,..

(. "dl.,-- i.'

;,.~ ~ 

'c~ 

. ,.

v 0..'.0 '

;:::, ~ 

stamps in connection "i1'h torn) plll'chnS8S exceeding a specified arnOi.1nt
1+, 

;""": () . ')" ,;).),') ';-'- ") 

:)0 ')'-'. rl--';

,,- ')') (.~(\\

1. 

.),

)i) ~ -:.Ii '

' ,

0 , L'~' : ).)I-,

~ . -- ~ ' 

, '-.J...i",-,) U,) '~I/.

:2::. The tl'itcling' ~;t(1mll indm:tl' y is highly COl1cenrrD.tec1 and responcl-
t'.11t is tl Dl'ominent fnctor in the indnsIJ.'v. Accol'ClinQ' to nll'iO1l8 esti-

... "- .' 

l 1 l' m 'll(':::

~ '

J:e nUl1wel' or COmp:11112S eng,lgeL 1n C112 l'aClmg s nmpi)11S111eSS
is ,~()me,yhel'e bet,:'\een 200 and -100, althons.dl many of these are vcrv

, ~

snull (C::~ lOn-c: 11:1;:: 92-cb: tr. G:?S\ 6:286). Responc1enrs e:::timated
~-;hlll'e of the inclw.~trv in IDG4 ,"as 38 Del'Cent of the stan1 )s issued and
40 peTcent of the clol1al' vol11111.e l'ec.eived. In the same year five other
compallies e" Top YaIlle : Blue Chip~ Gold Bond , Plaid and King
I\:ol'n , collectively aecountec1 for 50 percent of the stamps i~snec1 and

~D percent of the clo11nl' ,- ol11111e l'ecei,-ecl. A_ccorc1illgly, the six largest
companies represented betl'i-een 83 pereent. and 88 percent of the in-
dustry (eX 5in Canlei'(() 
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23. In a. number of metropolitan areas stamp dispensing by super-
markets aCColUlts fer a major proportion of the retail food business
(EX 1012). T,yelve supermarkets chains accounted for a third of
responclenfs reTenue of 1965 , all of "hich became customers since the
19f50s (tl' . 5240). The following H,re some of the maTkets in which
sti:unp dispensing supermarkets account for over 70 percent of retail
fcod volume: Dallas, Fort ,Yorth, 97 percent; nIiami , 79 percent;
Albany, 78 percent; Jacksonville, 77 percent; Salt Lake City, 86 per-
cent; Little Rock , 79 percent; El Paso , 72 percent (R, 1012).

24. From 1950 to 1962 the share of retail grocery sales made by
stores using trading stamps increased from 1 to 47 percent (eX 681).
The stamp-dispensing retailers inc.Iucle all the topmost supermarket
chains in tht; United States (though they all do not use stamps in
every market in which they do business), namely, Atlantic & Pacific
Tea Co. Safeway, E:roger, National Tea, Loblaw , Colonial , Jewel
,Vinn Dixie , Acme, Allied Grand lTnion and First National (tr.
6511-6516). Food stores using trading stamps embraced 46 percent of
all food retailing in the United States in 1964 (ir. 6430).

25. The trading stamp business, particularly in the food industry, is
substantial (references in findings 23 and 24, above).

The One-foJ' Ten Policy 01' Practices Oha'l'ged Uncle'I' Count I 
00 mp laInt

26, The " one-for-ten" provision has, for many ye.ars past, been a
part of respondent's contracts "ith its retail merchants (comp. , ans.

27. Respondent, under the terms of the liceilse contracts, requires
that its licensees issue only one stamp for each ten cents worth of
goods or services (comp. , ans. , tr. 4984, ex 11). Respondent does not
take action in all ca.ses in which retailer licensees issue multiple stalnps
particularly in instances where the retailer lice,nsees are issuing multi-
ple stamps to meet competition (tr. 4986-4987). In general , howe.ver
respondent pursues a policy of discouraging in every possible WRY the
the use of multiple stamps (comp. , ans. , tr. 4984).

28. Respondent's policy of requiring retail licensees to issue one
stamp "ith each ten cents of the purchase "as enforced in a substantial
number of instances at the re.quest of retailer licensees competing with
the multiple. stamper (respondent's ans. , par. 8 thereof).

29. Respondent's action upon such complaints from licensees varied
from case, to case; in some instances a threat to cancel was made (eXs
18-a - , 19 , 21 , 128 , 130). In other instances , a simple request to desist
was lnade. (, CXs 63 , 90- , 100-10-:1:). In nlany instances repondent'
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field representative visited the offending retailer and requested the
practice to be stopped (tr. 3537). The hearing examiner, in Appendix
A attached to his initial decision , listed the various "behest" instances
and the action taken by respondent. No exception has been taken to the
appendix, including the references therein. Such appendix will be in-
corporated herein. It is attached hereto and identified as Appendix A
(p. 1151 hereinJ.

30. In most. instances the noncomplying retailer agreed to comply,
though often later lapsing into noncompliance (references in finding
29 and Appendix A).

31. The amount of commerce involved in the one- for- ten practice is
substantial. One in every five trading stamps is given out on a multiple-
stamp basis (1.1'. 6545; references in findings 22-24) . 

32. There are a number of factors "hich affect the competition for
Cl1stomers between rival retailers and foremost would be the matter
of price. In ac1ition, there are such items as the attractive-
ness of the store, convenience of location , parking lots , selections and
variety of stock, and similar considerations. Also widely used are
the so-called continuity plans. These include such as the folIo\\"-
ing: the giving of different volumes of an eneyclope,dia over a
period of time; promotional games such as "here the, customer spells
ont. a 'YOI'd or plays " Bingo

~~ 

and the, like. ; cash-register type plans
(that is, so-called trading stamp plans ,yit hout the glue) ; the giving
of ellina "are and other similar promotional sehemes. Of all of these
trading stamps hold a speeial place because of their versatility and
price-like nature (tr. 3495 3547 6073-6077). 

33. Trading stamps are used by retailers as a sales promotion device
and as a. competitive instrument (1.1'. 3100 , 3183-3184 , 3224, 6986-6987

7007). Competitors 10\,er prices to meet double stamps (tr. 3100) ;
double stamps are used to respond to price cutting (tr. 3183-3184

G986-6987 , 7007).
3-1. Trading stamps are featured in grocery store advertising. In

many advertisements claims as to 1m, prices and trading stamp offers
are. giVe11 about equal prominence (CXs 69- , 106 , 107 , 126 , 127, and
others). GroceTY advertisements intermingle price competition "ith
stamp competition (tr. 4044),

g5. A national survey among the managers of 541 supermarkets
that. do not give stamps disclosed that more than half of them (51.5
percent) had reduced prices to compete \,ith stamps (CXs 196-197
198) .

36. "'\Vhile there are other trading stamp companies in the business
to which a retailer could turn , in many markets in \vhirh respon(lenfs
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S&I-1 stamp is dominant such an option, as a practical matter, is not.
available (tr. 4055). Thirty-nine percent of consumers prefer S&H
stamps and 62 percent saye them (tr. 4054). Loss of the S&H license
for a retailer would be to lose his follo,,-ing built up over the years
(tr. 5466-5466).

;:37". In addition to the lmvering of prices, a rctailer s response to a
competitor s introduction of stamps may be the use of trading stamps
(if not already so engaged), or the issuance of 11lultiple. stamps. 
Denver, Colorado, in 1953 , the retailers in that market engaged in
stamp competition by, first , the dispensing of double, stamps , triple
stamps, and , finally, quadruple stamps (CXs 147 , 148-a and b; refer-
ences in finding 33) 

;'18. The use of trading stamps is a form or a means of ,:ompetitive:
riy:l!ry at the retail level. Trading stamps are versatile as a competitive
tool and price-like in nature (tr. 4053 , 60;37: references in finding 33).

30. Trading stamps affect price behavior (tr. 4053 , 7270-7271; RX
24) .

-:1-0. In the retail food industry, historical1y, as price competition has
intt'nsified , the use of promotion and other forms of nonprice com-
pelition decreased and yice yersa (RX 2-:1:, tr. 4053).

-:1:1. Trading stamps have been used to increase traffic (tr. 3670), to
se11 specific products (tr. 3669 , 3672) , to meet store openings (tr. 3671-
3G7:!. 70tl7), to shift patronage from regular "shopping days" to
another clay (tl'. 3531-3;')34 , 367:3 , 6975-697G), and to overcome impedi-
ments of poor location and special merchandising problems (tr. :3-:1:75-

~1.rjG , :3490 , 3;3:3:1) .

J~. Respondenfs policy of requiring dealers to limit the dispensing
of ~t(1mps has restrained competition. The agreement ,,-hich respond-
ent has 'with the retailer licensee and the enforcement of this agree-
ment preyents and has prC'yented the retailer licensee from using his
judgment in offering multiple stamps as a spur to competition. The
re~tl'jctioll in this regard affects prices , since it eliminates or tends to
(~1iJJ1inate price. cuts by competitors as a method of responding to
multiple stamping (tr. 2996 , 3101-;1102 , 7270-7271, 7:277-7:280; CXs
H)()-lD8). ~~ restriction on the giving of stamps may and does affect
the prices of competitors of the stamp-dispensing retailer , thus affect-
ing the market price (tr. 2996-2097 , 3101-3103; CXs 196-198). 

4:1. Respondenfs restraint on the dispensing of multiple stamps has
pft!' t iC'uLu1y affected competition in the, food industry. In the retailing
of Jood , price and quality competition haye. declined (tr. 4053 , 6431) .
The structure of the industrv in food retailing' is such that ". ith few
sellers there is a hesitation to 10\"e1' prices as a sales stimulant (tr.
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(H35). The imposition of a one- for-ten policy in 1964 a:f:i'ected46 per-
cent of food retailing (CX 3-B). Trading stamps in 1964 were issued
in connection ,vith annual sales to the consuming public of about $40
billion in goods and services (CX 3- B). Over 60 percent of S&.
business is derived from supermarkets and other food stores and S&H
is by far the largest organization in the stamp industry (RX 924

, p.

7) ; supermarkets represent the single most significant block of busi-
ness (tr. 5010-5011). Respondenfs restrictive practices concern some
of the largest supermarket chains Grand Union , National Tea
Acme , First National , \Yinn-Dixie, Consolidated , Red Owl , Shop-Rite
)Iayfair and others (ir. 6511 , 6516; references in finding 24). In some
markets the one- for-ten provision could affect almost all food retailing
(RX 1012).

44. In the trading stamp industry market shares are concentrated in
a few hands. Respondent-the largest trading stamp company-has
about 40 percent of the estimated $800 million industry sales (CXs
3- A , - B , 5 in oamera) . R.espondent is almost three times the size of its
nearest rival (CX in ca,mera). Respondent, plus five other com-
panies which all have a one-for-ten provision-Top Value, Blue Chip,
Gold Bond , Plaid and ICing I\::orn-account for about five-sixth of the
industris business (CX 5 in OClllW1Yl). Since the 1960s the share of all
retail sales by stamp-dispensing retailers has been about 16 percent (tr.
G303 , 6304). Trading stamps are issued in connection with annual sales
to the consuming public of about $40 billion in goods and services
(eX 3-B).

45. The follo,,'ing trading stamp companies use contracts providing
for the dispensing of stamps on a one- for-ten basis (this listing is
taken from the initial decision and is not factually in dispute):

Trading Stamp Company Stamp Issued Commission Exhibit

National Enterprises, Inc- - - - 

- - - - - - - - --

Top Value Enterprises, Inc_-----------
E. F. l\Ia.cDonald Stamp Company - - - --
l\Ierchants Green Trading Stamp Company 
King K01'11 Stamp Company - - 

- - - - - - - --

Gold Bond Stamp Companies (Sub-
division of Premium Service Corpora-
tion which used to be known as Gold
Bond Stamp Co. (Tr. 3576).

Blue Chip Company (for a limited
period 19;j7- l960).

Respondent- - - - - - - - 

- - - - - - - - - - - - - - - --

Top \~alue__--_---
Top Valueu -- - - --
plajd- 

-- - - --- -- --

::\lerchants Green_-
King KonL - - - 
Gold Bond- - - - 

- --

43.
, 52a-c.

53a-b, 54a-
5;ja-
56.
57- 38, 630-

633G.

Blue Chip- - -- - - - - 2z27 , 28.

S & H C~reelL - -- - 11 , 567b.
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In some cases there \vere express provisions for special exemptions.
46. The effect of the foregoing acts and practices has been to 
(a) Tamper with prices and price behavior and to interfere with the

free play of l1larket forces at the retail level , particularly in connec-
tion with food retailin.Q: :

~ .'

(b) Impair and unreasonably restrain competition among retail
merchants;

(c) Induce , organize and to put together a combination among com-
peting retail merchants to restrain and limit competition in the dis-
pensing of trading stamps.

47. There are a substantial number of instances involving several
sections of the United States where licensees of respondent requested
it to urge or take action against other retail licensees in competition
\yith them to cease issuing multiple stamps. Respondent, at the "behest"
of the licensees, took action in various 'ways to bring the multiple
stamping licensees into compliance with its policy. These actions varied
from simple requests to threats of cancelling the license (comp. ans.
references in finding 29 and Appendix A (p. 1151 herein)).

48. On one occasion respondent cancelled a license agreement when
the retailer refused to adhere to its one- for- ten provision (ans. , par. 8).
In most of the behest instances the licensees engaged in multiple stamp-
ing agreed to discontinue the practice (references in Appendix A
(p. 1151 hereinJ).

49. Respondent, by its actions , demonstrated that complaints against
multiple stamping ,yould be. received and acted upon (CXs 90- , 116-
117 130-146) .

50. Respondent , in many cases , upon receipt of the complaint, "ent
to the party complained against and received an assurance to cooperate
by such party and sometimes reported this back to the complaining
dealer as a means to obtain the In Her s adherence to its policy (refer-
ences in finding 49 , above) .

51. The effect of respondent's foregoing acts and practices, in-

cluding the "behesF situations, has been to induce, organize and to put
together a combination among competing retail merchants to restrain
trade and limit competition in the dispensing of trading stamps.

52. Responc1enfs foregoing acts and practices constitute. and are
unfair acts and practices and unfair methods of competition within the
meaning of these terms in Section 5 of the Fec1era.l Trade Commission
Act.
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The One-lor-Ten Policy Oi' Practices Engaged In TVith Others a8
haTged D"I1dei' Count II of the Complaint

53. All of the leading trading stamp companies in their contracts
,,'ith retailer licensees impose restrictions on multiple stamping and
generally require that one stamp only is to be issued for each ten cents of
purchase price. These include, in addition to respondent , National En-
terprises , Inc. and Top Value Enterprises , Ine. , which issue Top Value
stamps (CXs 43 , 44 , 52- C) ; the E. F. :McDonald Stamp Company,
Plaid stamps (CXs 53-

, -

, ;3-f-A

, -

C) : :\Ierchants Green Trading
Stamp Company, :Merchants Green stamps (eX 55-

, -

B) : King
I\::orn Stamp Company, King 1\::orn stamps (eX 56); Gold Bond
Stamp Company, Gold Bond stamps (CXS 57 - , G~3n-()ai3-G) : and the
Blue Chip Company, Blue Chip stamps (CXs :2z:27, :28; :2zG8 , 6~)). The
general basic promotion of all the major stamp companies is one on 
dime (tr. GIDO-CnD:?) .

;34. In the carrying out of the one- fol'- ten policy, some of the~e and

other f1nns at times acted in combination to enforce such restriction.
On one occasion in 195a in Dem' , Colorado , snpennarkets using
stamps became engaged in competing in the giying of multiple stamps
and at one time "\Yere issuing four stamps on a dime. A meeting "\yas held
October 1 , 195;3 by the stamp companies ,,"hose retailer licensees in Den-
ver had been issuing shnnps , namely, the respondent , Gunn Bl'otl1prs
Pioneer Trading Stamps , Inc. , Xational Gift Seal Co. and True Blue

Stamp Company. They agreed to issue (1 joint ad \"ertisement announc-
ing that thereafter firms ,,'ould require adherence to a policy of one
stamp for each ten-cent purchase. An advertisement to this effect 'Y,I::)

published October;'), 195;3 (CXs 147 , 148-

\..

B: slip. au: adm. L3-:2:.n.

Respondent also participated in other discussions involving efforts to
stop the issuance of muJtiple stamps in Denver (CX 1-18-13). Subse-
quently, for many :rears there, ,yas little double stamping in Denyer
(CXs 189-B and D , 1D1- 1D:2 19:3- , ID5: EX 548).

55. Other instances occulTed in ,yhich representatin~s of competing
trading stamp companies and respondenfs representatives were in con-
tact in connection with efforts to stop particular situations of double
stnmping. In ~Iay 1961 , a Gold Bond representative contacted respond-
ent' s man John Hol"\yorth in ATizona , advising him of a complaint
from Safe"\yay Stores (using Gold Bond stamps) about Pete s Co11ntry

Store issuing double S&H stamps. The respondent's representative con-
tacted ~Ir, Termaine of Pete s Country Store about the m(ltter (CX
14D-

, -

B). There were other contacts between Gold Bond and S&H
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(CX 150). 311'. Termaine later decided to limit his double stamping
(tr. 5883).
56. In ~Iarch 1961 a retailer licensee of respondent , Lewis Grocery

Co. , Gr6envi11e , :Mississippi , issued double stamps on the opening of a
new Safe"ay store (CXs 155- , 157-A). Respondenfs district man-
ager , Robert .A.. . Sa"hi11 , received a telephone call from a representa-
tive of Gold Bond about the practice. Sa ",hill did speak to someone in
Le"is Grocery Company (tr. 5529) and told him that ;'

. . 

. Great
Safe"ay was going to lean on him~' (tl'. 5530), meaning that Safe\,ay
would likely respond by issuing multiple (Gold Bond) stamps (eX
155-

, -

D). Sa "hill later told the Gold Bond represent;lti ,"c that the
double stamping activity ,vouldnot be l'rpeated (CXs 1;)7 , 160). ~

\p-

patently respondent~s action ,vas not etl'ectual (tl'. 5:J22-5426). (See
also admissions 45-52.

57. T,vo instances occured in Imnl in late 19(;1 and early 1962. in-
yolving Gold Bond and the respondenfs cooperative efforts to prevent
multiple stamping. In one instance Yan s Food ~Ia.rket in Pella , Iowa
gave double stamps because Pella Super-VaIn was giving free Gold
Bond stamps ,vith a $5.00 order and t\,O other S&I-I licensees in neigh-
boring towns ,vere giving double stamps. I-Ienry Vandevoort, the
owner of V an s Food Store , ,,"as told by :ThIr. Bishop, responclenfs 10-
ealrepresentative , that V an s should have to stop double stamping (tr.
3188). ,\'hen he refused , ~Ir. Bixby, respondenfs regional manager
telephoned \7 andeyool't and told him emphatically to quit (tr. 3190).
The evidence indicates that the request to Bixby to stop Ynn s from
double stamping had come from Gold Bond (CXs 164 , 165 , 166). The
second incident took place in the ,Vaterloo-Cedar Falls , Iowa area. The
evidence here , again indicates that there "'ere contacts between repre-
sentatives of Gold Bond and respondent on the stopping of double
stamping (tr. D140-3141 ; CXs 161 , 1GB-

, -

B).
58. The effect of the foregoing acts and practices engaged in col-

lectin:oly ,yith other trading stamp companies has been to :
(a) Tamper "ith prices and price behavior and to interfere ,vit 11 the

free play of market forces at the retailleyel , particularly in connection
,yith food retailing;

(b) Impair and unreasonably restrain competition among retail
merchants;

(" 

c) Induce and to put together a combination among retailers to
limit trnc1ing stamp competition:

( c1) Limit and unreasonably restrain competition among trading
stamp companie.s in the distribution and sale of tl ac1ing stamps.
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59. Respondenfs foregoing acts and practices , engaged in collec-

tively with other trading stamp companies , constitute unfair acts and
practices and unfair methods of competition \\ithin the meaning of
these terms in Section 5 of the Federal Trade Commission Act.

Supppe/3,';ion of Tl'ading Wamp Ercchanges and Othe)' Redcmptio'
Actively Unde1? Count III of the CO?nplaint

60. A trading stamp exchange is a person or business engaged in the
exchange of trading stamps issued by one trading stamp company for
those issued by another or engaged in the sale or purchase of trading
stamps to or from members of the consuming public. These exchanges
are small businesses , usually operated by a single individual. Those dis-
closed by the record include the trading: stamp exchange operflted in
Oklahoma City b~T \Villiam Rance; that in Tulsa , Ok1flhoma operated
by l\Irs. Regina Lou DeBolt; that operated in Forth \Vorth , Texas , by

l\lorris Sam Rance; and the exchange in Corpus Christi , Texas , op-
erated by Herbert R.osenwasser (tr. 1875-1876 2201-2202; 2327-2328'

!1nd R,osen\\asser deposition , tr. 2-3).
61. The trading stamp exchanges disclosed by the record are simi-

lar in their mode of operation. They buy, sell or exchange trading
stamps principally for housewives and charge a commission fee (tr.
1881). vVilliam Ra11Ce testified that 90 percent of the income of the
business was for commissions eharged for the exchange of stamps

(tr. 1882) .
62. The other kind of activity in,-ol'dng the redemption of trad-

ing stamps by other than the issuing company pertains generally to
retailers \\ho oneT to exchange 8&1-1 stamps for their 0',n ,-ariety of
stamps to lure customers into their stores. One example involves
Take s Department Store, Thibodaux , Louisiana. In this instance the
retailer ofi'ered to give $3.00 in merchandise for each green stamp
book. Respondent ITarned ake s DepaTtment Store about this prac-
tice, and the retailer agreed to discontinue it (CXs 221 , 223 , 228- B).

6:1. A.notheT exmnple of tra,ding stamp redemption b~. others than
the issuing company involves the Good Deal Supermarkets in In-ing-
ton , N el": Jersey. In 1958 this store acll-ertis:ed that it ,youlc1 accept

coupons and trading stamps to be used to bny food to g'i,-e to needy
families. Good Deal was threatened with litigation by respondent and
informed that. it had no right to exchange or redeem S&1-I stamps. It
ftppears that Good Deal eventually discontinued this practice (CXs
232-244) .
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64. The amount of commerce inyolved in trading stamp exchanges

and redemption activity is substantial or potentially substantial Re-
spondent itself operates 850 redemption centers (references in find-
ing numbered 3). Trading stamp exchanges may do business in the.
amount of $12 000 (OX 526). Collectors informally swap 20 percent
of the trading stamps issued (eX 6:26a).

65. Trading stamp exchange operators :1\1. S. Rance , ,Yilliam Rance
and Regina, Lou DeBolt all testified that they had a policy against
selling stamps to retail merchants \tr. 1922, 2246-2247 , 2346-2347),

There is no substantial evidence in this record that the practice of re-
issuing or dispensing stamps pre\-iously issued to another retailer is
widespread or a. sig1lificant factor in the trading stamp business.

66. Respondent~s policy is to oppose and suppress the operation of
trading stamp exchanges and all redemption of S&H trading stamps by
persons and firms other than the respondent (respondent ~s ans. , par.
16). The facts supporting sueh finding are also contained in Appendix
B of the. initial decision and have not been disputed by the parties. The
xaminer s Appendix B \yill be incorporated herein verbatim and des-

ignated as Appendix B (p. 1153 hel'einJ of the findings of the Com~

mission. Respondent enjoined and suppressed the trading stamp ex-
changes listed in finding 60 (Rosen\,asser dep., p. 14; tr. 1988 2234-
2340 , 2344-2345; CXs 602-

, -

, 603 , 604 605A 607 , 608 , 609).
67. It is, and for many years has bee, , the practice of respondent

to send warning letters to all persons who respondent has reason to
belieye, are engaged commercially in the business of exchanging re-
spondenfs stamps for other trading stamps or for merchandise , ser..,

viees or money. and to bring suit if neCBSSal'Y to enjoin such actions
ac l11. ..;u 

68. Respondent filed as many as 16 complaints seeking injunction~
from .January 1 , 1957 , to April 1 , 1965 , and in this period it issued 140

'yarning letters to firms exehanging S&H stmnps and 175 warnings to
peTsons enga.ged in redeeming S&H stamps (adm. 24 and 25).

69. Other trading stamp companies, inducting some of the largest
also reserH', title to their trading stamps in a notice in colleetors books
similar to the restrictions in respondent:s collectors books. These in-
elude Top Value , IGng I\::o1'n , Gold Bond , Plaid , :1\Ierehants Green and

Triple S (CXs 209-212 , 216-218; adm. 82- , 116; stipe 43-48).
70. It is respondenfs policy to encourage the pooling of stamps for

eharita ble reasons. An Bxample. of this is "here a ehureh organiza-
tion deeides to acquire a, school bus "ith trading stamps (tr. 2225-
22;'\0 , -lSDG 0976 6030; RXs 1000-

...-

"- to 1004-B).
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71. Respondent cooperated iyith or received the cooperation 
other trading stamp companies in suppressing the operation of trad-
ing stamp exchanges. The hearing exall1iner s findings on this ques-

tion, not disputed by the parties as to the facts shoiyn , are incorpo-
rated herein and constitute the. Commission s findings to follo,,- , nl11l1-
bered 7:2 through 8:2.

7:2. In ~Iay of 196:2 , Robert "~. S\yeet of counsel to respondent , au-
thorized its local counsel to join Texas Gold Stamp Company in an
action to enjoin an unauthorized use in Ha,yl11ondville , Texas (CX
;312; stip. 49; CPF 8:2; RPF 165).

lB. In December of 1~)(-n , Peter A. Cooper, attorney for respondent
\\rote rnited Trading Stamp Company reqnesting that company to
ha Y(' their licensee, Spollnngles ~Iobile Sel'Yice , discontinued redeem-
ing 8&11 stamps (see OPF 89). Shortly thereafter l~nitecl Trading
Stamp Company responded that they were investigating, and that
they would take the necessary steps if they found ei,ic1ence of im-
proper redemption. They also assured respondent of their continued
cooperation inll1atters of this type (CXs ;3I;3-;J1G: stip. ;)0). The gaso-
line station cease-dredeeming S&H stamps (CX. :31,: RCPF CPF ~n).

,-d:. The attorney for Quality Stamp Company in .June 1961 notified
respondenfs geJ1el' al counsel of an advertisement in an East l\Iem-
phis~ Tennessee, paper by \Yarrell \Yooley offering to exchange
stamps. Qualit:(s counsel requested assistance in the form of explain-
ing the theory of respondent~s actions against such exchanges (CPF
81). Respondent's counsel shortly thereafter ",a l'ned \\~ ooley to cease
his activity and suggested to Quality Stamp Company s counsel that
they coordinate their acti\-ity with 8&1-1 to avoid a multiplicity 

suits , if action \vere required. Some time InteL local ('01111::;('1 for re-

spondent in Tennessee talked \vith Quality s collnsel nnd with counsel
for TO1) Value. Top Value s counsel said that he. ,voulc1 hl1l-e no ob-

jection to respondent's joining his action , but that Quality Stamps
,voulc1 not do so because of other matters making it preferable for
them not to litigate. Top Value also requested assistance in securing
ei-ic1ence against ,Yooley. ,Yooley later ga n~ up its trading stamp
exchange business just as Top Value counsel \"las about to start 11 pro-
ceeding for an injunction (CXs 318-3:25; stip. ;)1).

75. In .A..pril 1950 , respondent's counsel instructeel (l local oHicia 1 
speak to I\::arbe s Supermarkets in Joplin , ~Iissoul'i , beca m:e Top
Value s general counsel had advised hinl that Kftrbe s was exchang-
ing Top Value for 8&11 stamps. Responc1ent~s counsel saiel he had
agreed to do all possible to stop the practice. The local oflicial reported
that l\::arbe s agreed to discontinue the practice in accordance ivith the
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request of Top V alue. s counsel (CXs 3:26-3:27; stip. 54; CPF 80;
CCPF RPF 168).
7G. In September H);,)9 , the general attorney for Top Value Enter-

l)l'ises , Inc. ~ "Tote respondent~s assistant general counsel that Kirk:
Gift Shops in Dayton , Ohio: had ceased redeeming Top Value. stamps
but \"ere still accepting S&H and King Korn and that he thought
respondent 'would be interested in stopping the practice (eX 8:28;

still. ;'5:2). Respondent s assistant general counsel replied "ith thanks
stating ;;,ye "ill follmy up on this and stop the practice to which you
refer~' (CX :32D). This matter ,yas then referred to outside general
counsel to handle (CX 330; sti p. 52: CPF 8()).

77. In ,June of 19;)~) , the Gold Bond manager in Denver , Colorado
informed the Grand .Junction office of respondent that Kirby Vacuum
Cleaner C'Ompany in D('n '.er ,yas accepting S&H stamps in lieu 
monev and that Gold Bond had notified their counsel. The local
branch manager of respondent notified respondent~s vice president.

Then respondenfs assistant general counsel sent the matter to out-
si(le. C'ollllsel to handle ;;in their u811'al competent ,yay" (CXs ;331
i1:3:2 stip. ;"):3; CPF 87). Outside counsel ,,-rote Kirby s and received

ns~urances of discontinuance. The local manager of respondent then

rechecked Kirby s and found it in compliance (CXs :3;31-3;30).
78. In February of 1D;,)9~ counsel for respondent were informed by

Triple S's attorney that Food Land , Inc. , in ,Y orcester, ::\Iassae1111setts
,yas redeeming 8&11 and other brands oftl'ading stamps. Respond-
eneB counsel then ".ired Food Land to cease and, after receiving as-
surance. of discontinuance , told the local manager to check to see that
Food L,lnc1 had, in ff~ct, ceased (CXs 8-:1:0-:3-1:1:; stip. 35; adm. 8T:
CPF 88).
7D. In l.Iarch of 19;)7, respondent ,yas informed that :Mayfair

.:\L1l'ket in Red Dank , Kew ,Jersey: ,yas accepting 8&11 stamps for
Ye11O\y stamps, In addition to notifying :Mayfair i\lnrket to cease

respondent notified Philadelphia Yellmy Stamp Company that its
lieensC'e , .:\Iayfair, was improperly dealing: in its stamps. Philadelphia
YelJmy Trading Stamp Co. agreed that its licensee should discontinue
a11(l ~O notified .:\Iayfair ~larket. .:\IaTfair needed further ur~.?:inQ: andCo- '-
so respondent again requested Phi Indel phia Ye11ow Trading Stamp
Comp,my to take action. Respondent subsequently l'ecei ,.ed 11 letter
from the attorney for YelJow stamps stating that they had again
,yritten .:\Iayfair .:\Iarkets and agreed that trading stamp companies
sho1l1drec1eem only their myn stamps. The attol'ne~' for YellO\y Stamp
thallkec1respondeD~rs counsel for acJ\' ising of the instance and assured
respondent's counsel of continued cooperation (CXs 3:i:5-:3;3:2; adm.
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88; stip. 59). Following this exchange respondent instructed its As-
bury Park employee to recheck and report (CX 53; stip. 59; CPF 83).

80. In :l\Iay of 1956 , :Mr. Collins , then n, member of the firm of Casey,
Lane and 1\Iittendorf as outside general counsel for respondent
arranged ,yith counselfol' United Trading Stamp CO1l1pany and coun-
sel for Top Value to have, respondenfs counsel in Oklahoma represent
all three companies in eonnection with unauthorized redell1ption of
their stamps by Open Front Food )Iarket in Duncan Oklahoma
(stip. 6U: adm. sa; CX 3;'5-:1:; CPF 84). Respondent checked and found
that this practice had been discontinued. In 1957 it started again.

Counsel for S&1-1 request eel coun:::el for United , whose licensee Open
Front Food :)larket. hncl then become, to take steps to stop Open
Front's practice of exchanging ~&I-r stamps (eXs 355-358). Uniteers
COU11se 1 took r he action requested (eX ;3;jf)).

81. In October Hi;)(; counsel for Community Stamp Company asked
responcLpnt whether or not it. would be interesteel in sharing legal fees
1 f Communi ty decided to o to bar' to preTent Baries of Saxonburg,
Pel1J1syl' nl11i;1, Trom redeeming S&H a)1(l Community stamps. Re-
spondent tnrJ1e(l the mat(-t) r over to outside general counsel ~ "Who ,vrote
Bnries to stop, thanked Comnl1lllity s counsel for the information , but
l'E"sen- ecl c1ecision on ",hether or not to proceed jointly ,-vith COll1-
11ll1nity. Commlmity's counsel Inter "Tote that Baries had eliscon-
rinnec1 (C:Xs ;-1()n-;1G:-j: stip. 61). Appn~.'ently Baries started .again
because in :)la1'ch H);)i ~ responc1enfs outside counsel wrote. to counsel
fOl' Prudential Premium Company. ,,-hose licensee Baries was, to
IHn-e BaTies cense their lmhl,yful aetiyity, because S&H was "under
coJlsic1el'ahle. pressure from licensees in the Saxonburg area to do some-
thing' ,lbout Bnl'ie8 

':: '" '::

~' Prudential's counsel informed respond-
enrs counsel that he had instructed. Prudential to notify Baries to

:S: " I i)Dr..' CPF 89)sop , S.) )OO: ::;Jp. :

' "

8:2, In .Tal1lli1ry of 1060 , an S&H zone mnnap:er notified the home
office thnt H. Donosky, a pawnshop operator in Ros\yel1 , New ~lexico
was achertising' thnt he "'Ollld Im~' 8&1-1 and other stamps for $1.
pel' book. The mMter was referred through channels to outside general
counsel. (;-pnera 1 counsel "Tote Donosky to cease and desist and also
\\T()t~' three other trnding shImp companies-Frontier , Gold Bond and
~('ottje-~ellclillg- tlJe111 a cop~' of his letter to Donosky, In sending the
ll'tter to the otlwr trading stamp companies, :J11'. .Joyce of outside

9."1:'ne1' al counsel '"rote: 

\\~

trust that YOU, too. will ,yish to take im-
mec1i.lte step8 to eliminate ::\11'. Donosky s unlawful interference with

Ol1r trading st,1mp hllsines3~: (CX :37:2). The. letter to Donosky and a
second ~.'egoi::tel'ec1 letter "\Tere. returned 11l1claimec1. Gold Bond wrote
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that it would look into the. mattel' ~ and I~ rontier wrote Donosky to
cease. An attempt was then made. to make contact with Donosky
locally. This resulted in securing information that the trafficking in
S&.H stamps has ceased (CXs 367-a-386; stip. 62; CPF 85; RCPF
CPF 85).

83. Respondent suppressed or restricted the activities of the trading
stamp exchanges engaged practically exclusively in the business of ex-
changing Or redeeming trading stamps. These include the exchanges

listed in finding 60 , above. The. trading stamp exchanges suffered a
serious loss of business when they ,"rere compel1ed to discontinue deal-
ing in respondenfs stamps. For instance , "\Villiam Rance testified that
his best estimate of the business lost after respondent obtained an
injunction against him was a gross income dedine of betwe,en 40 and
60 percent (tr. 1912; ex 526- X). ~Irs. DeBolt testified that 60.

percent of the transactions in her exchange involved S&H stamps
(tr. 2231).

84. Certain stores a.nd exchanges were forced out of trading stamp
exehange operations entirely. For example, the trading stamp ex-
change in Los Angeles discontinued exchanging stamps upon threat of
an injunction (CX 311). "\Varren "\Vooley was forced to quit his ex-
change operation (CX 325). 

85. Victor H. Savin , president of the V. Savin Company, Inc. , doing
business as Tifon Je"welers in New 1-Iaven , Connecticut, in 1958 offered
to take in trading stamp books to",ards the purehase of the products
the. conlpany sold , such as dia.monds , watches , appliances , luggage, etc.

Tifon was fore-eel to discontinue this practice by the respondent. 1\Ir.
Savin considered that he was in c.ompetition with the trading stamp
redemption centers (tr. 2662-2668).

86. Respondent, in suppressing and eliminating trading stamp ex~

c.hanges and other exehange and redemption activity involving S&1-1

stamps, prevented or restricted retailers from using an effective com-
petitive devie-e.

87. Respondent's dominance in the trading stamp field and the pop-
ularit:y of its S&H stamps magnified the effects of its suppression
practices. ""\Villiam Hance testified that in Oklahoma City there were
approximately 15 different kinds of stamps but that the three most
important ,yere Top Value , Gunn Brothers and 8&1-1 (tr. 1904-1912).
The e11'ect of respondenfs injunction against him went beyond 8&1-1:

stamps because if customers had S&H green stamps and could not ex-
ehange them as part of the ,yhole deal he ,yonlcllose the transaction
(tr. 1912-1913). Respondent had ill effect, therefore, a monopoly
pmyel' oyer the small trading stamp excha,nges. Respondent~s actions

418-345--72----
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in suppressing the redemption and exchange of its stamps by trading
stamp exehanges has curtailed the operations of a ,,-hole class of small
busines:3men (references in findings 66- , above).

88. Respondent~s policy of suppressing exchanges and the free and
open redemption of trading stamps, both alone and in combination
ith others , has restrained trade. In many instances, the, firms-many

of ",hich ,"ere retailers-were forced to abandon their redemption
and exchange practices , thus curtailing their competitive responses
(references in findings 66- , above).

8~) . The effect of respondent's acts and practices rebti-re to trading
stamp exchanges and redemption activity has been

(,1) To unfairly suppress such exchanges and the business or re-
tailers and others engaged in trading stamp redemption 01' exchange

acb \- ity, to the detriment or the persons engaged therein and the con-

sumillg public.:
(b) To substantially impair and restrain competition.
nu. The foregoing acts and practices relative to trading stamp ex-

change and redemption activity constitute and are unfair acts and

pnlcitces and unrair methods or competition ",ithin the meaning or

Section 5 of the Federal Trade Commission Act.

('OXCL 1!SIOXS

1. The Federal Trade Commission has jurisdiction of the :::ubject

matter of this proceeding and or the respondent herein.
~. The aforesaid acts and practiees or the respondent, for the rea,

~on:3 stated in the. accompanying: opinion , are. to the prejudice an 

injury of the public, haye. u11reasonably restrained~ injured and

impaired eompetition , and thereby constitute unfair methods of C0111-

pi?tition in commerce and unfair ftcts and practices in yiobtion 
~~edioll t) of the Federal Trade Commission Act.

3. This proceeding is in the pu blie interest.

ORDER

It is oi'(Zej' That r'2spondent , The Sperry and Hutchinson Com-

pany, its officers , agents , representati \" , and employees , directly or
t 11 rough any corporate or other device , in connection ,yith the issuing,
distribution , selle , or the redernption of tr,ac1ing stamps in commerce
,lS " commerce" is defined in the Federal Trade. Commission ..:\ct. do

fm'l l1'.yit 11 cease and desist from:
1. Putting into effect , maintaining, or enforcing any plan or policy

under \y111('h contracts, agreements, or understandings are entered

into ",itll any retailer yrhich Ita H' tIle purpose or eifect of:
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(a) Fixing or establishing the maximum number of trading
stamps 'which may be dispensed by retailers to their customers in
relation to such customers ' purchases of goods or services;

(b) Requiring, expressly or by implication , 01' suggesting to
or inviting any retailer to dispense trading stamps on a basis not
to exceed a specified number of trading stamps in relation to pur-
chases by snell retailer s customers of goods 01' serFices.

:2. Securing adherence to a scheme or poliey of foreclosing the clis-
pensing of trading stamps at the retail le,-e! in excess of any specified
nltio of stamps to goods 01' 8en- ices sold , by terminating or threaten-
ing to terminate or cancel , or refusing to enter into contrnctualrela-
tion:-;hi p ,,-jth , or threatening to refus(\ to deal ,yith , any retailer, or
taking' nny other at1il'll1nti \-e action \\-hich J2'oes beyond the mere c1ec-

.' '-- 

li11ntio11 to denl \"'\it11 n customer \y11o \yill not observe such polic:r.
;L Combining, conspiring, 01' othcnyise knOlyingly acting in concert

\yitll any other person to en use allY ret,li leI' to dispense trading stamps
in ;my :~pecifiec1 ratio of the number of stamps to goods 01' seITices
sold.

-1:. Communicating in any I\-ay ,,-ith any other trading stamp com-
pany, or ncting in any \yay in response to any communication from
any trading stamp company, ,yith respect to the ratio of the number
of trading stamp~ c1ispens(\d in relation to goods or sen- ices sold by
the retailel'

O. Attempting in allY 'Y,1T to:
(a) Impair , 1illlit ~ 01' make subject- to any conditions , lrhether

h~- n purported retention of legal interest or othen\"iscj ~ the free-
dom oJ flny retailer to \yhom the r('sponc1ent has issued trading
:~tamps 01' any person to \",hom such retailer dispenses or transfers
Sl1C11 respondent's trading stnmps ~ to alienate such stamps , and

(b) To suppress or p1'e\-ent the free and open redemption or
exchange of trading stamps or the operation of trading stamp ex-
chan~~:es. ,ylwtLcr by brinQ:inQ.' any action in any court of any

- ,- ~. ., .' 

jurisdiction to enfo1'l'l' any purported legal interest referred to
hen\ln , 01' otlH:'l' ,yi:::e

except that the 1'rOl- i81011S of t111::-: paragraph shall not apply to the es-
tent. that respondent ('1m establish that c1i:3pensing or transferring of
respondent' s stnmp::; \y,18 1)1,1(1(' \yith the sale of goods or the furnish-
ing of :-:en" ices IJY persons or concerns not licensees of respondent.

G. Combining 01' conspiring: \yith , or soliciting concerted action
from , any other (-l'ac1ill~ stamp company to pre\-ent redemption of
tr1ldi ng StH111pS or the opn;rbon of a trading stamp exchange.



1228 FEDERAL TRADE CO2\1?\iISSIO?\ DECISIO::\S

Findings 73 F. l'.

7. Communicating in any ,yay ,yith any other trading sta.mp com-
pany or acting in any ,yay in response to any communication frOlll
any trading stamp company ,yith respect to preventing the operation
of any tracling stamp exchange or the free and open redemption 01'

exchange of trading stamps by any person.
It i.s fu1'theJ' 01YleTed That the respondent , 'Ylthin sixty (60) days

after the. effective date of this order:
1. (a. ) Notify ill ,yriting all of its sales employees , sales rep-

resentati ,- , and licensees of the provisions of this cease and de-
sist order;

(b) Reform all contracts with retailers or others who dispense
S&H green stamps to the public to conform with the provisions
of this cease and desist order;

(c) Eliminate the "Notice" contained in the S&H stamp-saving
book, or reform said "N atice" to conform ,yith the provisions of

this cease and desist order.
2. Except as respondent can show' that the situations consisted of

the dispensing or transferring of respondent's stamps ,rith the sale of
goods or the furnishing of seryices by persons or concerns not licensees
of respondent: 

(a) Notify in writing each person to whom it has written
\yithill the five years preceeling the effectiye elate of this order, a
letter ,yarning sueh person not to operate a. trading stamp ex-
change or otherwise engage in the free and open redemption of
trading stamps , that the respondent no longer intends to, nor \yill
in any way, prevent such acts by such peTson;

(b) Notify in writing each person agaimt whom it has se.cured
\yithin the ten years preceding the eft'eetiye date of this order , an
injmletion or other restraining order in any court of any juris-

diction forbidding such person to eng'age in the operation of a

trading stamp exchange or otherwise engage in the free and open
redemption of trading stamps, that the. respondent will not oppose

the dissolution of such injunction or other restraining order.
It .is fupthei' orde1'ed That respondent, The Sperry and I-Iutchinson

Company, shall , within sixty (60) days after sen-ice upon it of thi2
order , file ,,-ith the Commission a report , in "Titing~ setting forth in de-
tail the manner and form in "\yhich it has complied "\yith this order.

Commissioner Elman conc.urred and has filed a concurring state-
ment; Commissioner Jones dissented and has filed a dissenting state-
ment: and Commissioner "XichoJson did not participate for the reason

that ond argument "\YflS henrcl prior to his appointment to theCommission. 


