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the Commission 8 opinion concendng- respondents' motion to dismiss
the complaint issued October 29 , 1971 , and upon an examination of the
materials produced pursuant to our decision today on their motion for
production of COITllnission files , re..,pondents ' need for all or some part
of the ITmteriaJs sought by the instant subpoena is already mooted.

Accordingly, we are sustaining the hearing cxalnrner s decision to
quash the subpoena for the reasons stated in this opinion. ,Ve agree
with the examiner that the mere fact that IvIr. Rowse Wl'otean article
about the efforts of Congressman Rooney to spur govermnent action
against magazine sales subscription industry pnwLiccs is not a suff-
ciout. basis for granting the subpoena.

ccordingly, we approve the hea.ring examincr s ruling that the

subpoena to :!rr. Howse be quashed.
Chairman I\:irkpatl'ick did not participate in this matter.

OmmR DENYING INTERLOCUTOTIY ApPEAl" FnOM EXAl\UNER
OmmR GRANTING .fOTION TO QUASH SUBPOENA

Respondents the I-Icft-rst Corporation and Periodical Publishers
Service Bureau, Inc. , having filed an interlocutory appeal fronl the
hearing examiner s September 2:1, 1971 Order Granting fotion to

Quash Sllbpoena to .( rthur E. Hmvse; and
The Commissibn having considered said appeal and the answer

of 2\11'. Rowse in opposition thereto, and hnvillg determined, in ac-
cordance with the views exprrss0,d in the. accompanying opinion that
respondents ' appnal should be denied;

It 7". ordered Tliat respondents ' appeal :from the hearing examiner
September 23 , 1971 order granting the 111Otion to qun,sh the subpoena
to l\f l'. Rowse be , and it hereby is , denied.

Chairn1an ICirkpatrick not pa.rticipatillg.

THE HEARST CORPOIlATION, ET AL.
Doclcet 883 Order ancl Op'inlon, Dec. G, l!Yll

Order and opinion vllcating subpoena duces teCU"n and remanding case to hear-
ing examiner for reconsideration.

Onmm VACATING SUBPOENA DUCES TECUM AND nl' MANDI::G TO
I-IEARING EXAl\:INER :FOR RECONSIDErO-'\TION

This matter is before the Commission on its own motion. Respond
ents the Hearst Corporation (H.earst) and Periodical Publishers ' Serv-
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ice Bureau, Inc. (Periodical), applied to the hearing examiner, under
Section 3.36 of the Commission s Procedures and Rules of Practice
for a subpoena duces tecum directed to Charles A. Tobin, Secretary,
Federal Trade COIDlnission , to produce specified documents contained
in the Commission s records. Alternatively, I-Ie 1Ist and Periodical re-
quested disclosure of the documents Ullder 5 U.S.C. !J 552 (1970) (the
Freedom of Information Act" ). The examiner, on August 13 , 1971,

granted the motion for subpoena pursuant to Section 3.36 of the Com-
mission s rules and to the provisions of (, U. C. !J 552.

By order dated September 1 , 1971 , the Comlnission, on its own mo-
tion, stayed the September 1st return date of the subpoena and by order
dated December 6, 1971 , the Commission , again on its own lnation
placed the hearing examiner s order authorizing the subpoena on its
docket for review pursuant to Section 3.36 (e) of the Commission
rules.

Apart from the merits of the request for information , it is necessary
to commcnt on the procedural aspects of seeking documents under e-
Freedom of Information Act by means of a motion for subpoena ad-
dressed to the hearing examiner. This procedure raises issues concern-
ing the relationship of the Commission s discovery rules to the Infor-

mation Act The Information A.ct vras intc nded to enlarge and clarify
the right of aCCESS by the public to documents in admin1strative files. It
is not concerned with discovery procedures app1icable to adjudicative
proceedings, and does not authorize the issuance of subpoenas. The con-
gressional committee report states that the Act " is not -intended to give
a private party indirectly any earlier or greater access to investigatory
files than he would have directly in ;-uch litigtttioll or proceedings. " 1
Conversely, it should be noted that the materials which are discover-

able by fl paTty under Section 3.30 of the rules include material which
is not availabJe to the public under the Infonnation Act.

V\TJ1i1e respondents in Commission proceedings are members of the
public and consequently may reqlll st access to Commission records un-
der the Informa.tion Aet like any other mernher of the public , such re-
quests should not be confused with subpoenas for Commission records
under Section 3.a6 of the rules. As the Commission has previously
noted

, "

requests for docurnents and information under the Freedom of
Information ct aTe inappropriate when made within the framework
of an adjudicative proceedjng. " 2 Thus , a respondent' s request for 1e-

1 H. R. Rep. No. 14!)7, snth Con , 211 Bess. , at 11 (19G6).
l!.Ash Grove Cement Co. Docket 878G (Ortler dated .Tuly Hi 1(70).
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cess undor the Information Act should not take the form of a motion.

to the cx uniller. The application should be made pursuant to Section
11 of the rules , directly to the Commission, addressed to the Secre-

tary.1. Furthermore , inasmuch as a respondent's request under the In-
formation Act is a separate matter from the pending adjudieatory pro-
ceeding the pendency of such a request is no ground for suspending or
postponing the hearing in the proceeding.

Because respondents ' request under the FreeclOln of Information Act
,vas not properly beforc the hearing exalnincr, \vho lacked authority to
issue a subpoena under the Act, that portion of his order grant jug the
subpoena pursuant to the Act must be vacated. To avoid unnccessary

delay, however, the Commission will not exclude the request lrom its
consideration because of the improper procedural approach , but will
treat the motion for subpoena as a request under the Act.

In order to facilitate consideration of the rcquest for access , the staff
is directed to gather any documents spe,cified in the request to which
the applicants are entitled under the Freedom of Information Act.
The staff is further directed to keep a dptaih'd rlC'eord of the time ex-
pended in gathering such records to enable the Commission to deter-
mine the seRTch fee to bc charged pursuant to Rule 4.8 (c). lt should bc
noted that in determining whether the applicants are entitled to a,eeess
to the records under the Information Act, the Commission wiJl be
aeting in a purely administrative rather than in an fLdjudicativc ea-
pacity. Consequently, problems relating to em paTte communications
which might arise in an adjudicative context, will not be present.

The hearing examiner also granted respondent.s ' motion for sub-
poena under Section i3. 36 of the COIrllllission s rules. A cursory reading
of the subpoena specifications, which arc extn Hlely broad , raises doubts
as to whether the material to be produced is specified "as exadJy as
possible" and whether th( re has been a s11(fic1cnt showing of "the rea-
sonableness of the scope of the application" as n (plired by Section ;-3)16

(b). Our granting respondents access to the material to -which they are
entitled under the Freedom of Information Act, however, will moot

a Sectioll 3.22 of the Tnles , which st;ltes that during t11e time a proccelling is before 

hearing examiner, all motions therein , except those fjlrd I1TH1er Sf'ction ; .42(g-) (fUsql1alifi-
cation of hearing examiner) shall ue fH1drrssed to the hearing examiner, does not apply

because a request lIndeI' the lrlformation Act is not a dhicovery motion in the :l(ljullkative
proeeeLlillg'.

4 The Commission is aware of languflge in a lJl' ior opinion whi' h mny he constrner1 to
indicate that a difj' prent proccdure should be foJlowetl. KO/IIIC1' S Co. Do('ket R7SS (Order
dated :1111;' 2 , 1963 (74 T!'.'l'. C. 1f'791). To the extent tlJat such langUilgc conflicts with
the present opinion , it is disapproved.
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the issue of their right to the saHie records umler Section 8.36. Also
our disposition of respondents' Appeal from Denial of ylotion to Dis-
miss Complaint may render much of the material specified in the sub-
poena no longer relevant to respondcnts ' casc. It is appropriate , there-
fore, that we vacate the examiner s order of August 13 , 1971 , and rc-
mand the matter to him for a reconsiderflLion , irithe light of our d( nial
of respondents ' appeal , of the general relevancy of any materi LI rc-
spondents originally requested which has not been rnadc available to
them uncler the InfoI1l1ation Act. Accordingly,

It is 07'de7' That the hearing examiner s Order Authorizing Sub-
poena for Doc llment.q in COIDrnission Hecords, dated A u rust 13 , 1D71

, and it hereby is , vacated and the matter remanded to the hearing
examiner for the reasons expressed in this opinion.

Chairman J(jrkpatrick not participating.

PHILIP MORRIS , 1NCORP01tATED

Docket RR,'!8. Order and Opinion, Dec. . 1971

Order granting complaint counsel's appeal from the hearing examiner s order
staying the pro('cedings pending the Gnited States Supreme Court' s decision
in Ferlernl Tra,de OO1'11nission v. The 8rwrru and Hutchinson Co., 105 U.
233; vacating and s( t:ting aside hearing examiner s order of Sept. .23 , 1D71;
denying rf'spondenL's motion for a stay of all further proceedings; and re-

manuing the matter to the hearing examiner for further proceedings.

OnDEH AND OPINIOX GRANTING ArrEAL , SETTING ASIDE EXAMINTm
Onm:n ,VHICII ST \YS PnOCEEDlXG , Al\TJ) Ib:::\fANDIXG FOR F-cH'l.HER
PnOCEEDINGS

This matter lsbcfore the Commission upon complaint counsel's -in-
terlocutory f).ppeal , filed November 5 , 1971 , from thB lwarjng cxamin-

s order staying the proceeding hCl'ein pending the LTnited States

Supreme Court s decision in Fcde-ral Trade 0017Ifil/is8.ion v. The Sperry
and HutchinwJn 00. , No. 70- , October Term 1971 (S&H) (405 U.
233, 1972J, requesting that the Commission reverse the hearing ex-
aminer; and upon respondent's answer thereto filed November 23
1971.

J The COTJuui!;!;inn , by orrler issuf'd Kovf'mber 1 , 1971 , granted complaint conllseJ's 1'1'.
qnest for permission to fie interlocutory apL)enl.

470-883--
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The hearing examiner had no authority to order a stay in this pro-
ceeding on the grOlmd of the possible effect of the decision in the S&H
case. A question snch as this is not directed to the hearing eXR.mincr

fact-fmding function. natheI' , it is addressed to the COlllll1ission s ad-
ministrative discretion. GTabeT ill anufactu'i'-ing Oompany, Inc. Docket
No. 8038 , 66 F. C. 1548 (1964); OJ(. Rubber WelderB , Inc., et al.
Docket Xo. 8571, 63 F. C. 2213 (1963). Cf. FiTst Bllckinghmn
OO'nmunity, Inc. Docket No. 8750 , Order Vacating Initial Dec.ision
and Dismissing Complaint, .:lay 20 , 1968 (73 F. C. 938J; Codted
Ihands Company, Docket No. 8835 , Order and Opinion of the Com-
mission Denying Respondent' s :Motion to Postpone _Hearings and Dis-
miss Complaint, Kovember 18 , 1971 (p. 1005 hercinJ. Since the hearing
examiner had no authority to rule on respondent' s motioll requesting a
stay, he should have certified it to the Comnlission. As the matter has
now been fnlly briefed on both sides on the appeal of complaint e0I111-

sel and respondenfs ans\\cr thereto , the Commission -will proceed to
consider the issue as though it were before it de 1W'UO.

Respondent argues that there is a fundamental legal jssl1e whieh
is common to both this case and the ll cRse , that is , the scope of
the term "unfair " in Section 5 of the Fec1eral Trade Commission Act.
It. asserts that the framing of the issues in this case , the scope 01 dis-
covery and the character of the evidence to be presented at the hearing
could be significantly affected by the Supreme Court' s disposibon
of the 8&H case. Thus it states that a stay in the proceeding 'will pro-
mote the orderly and effcient administration of this case and , further
that it c tn result in no possible harm to the public interest since as-
sertedly the practiec challenged in the complaint \Vas discontinued by
respondent more than eight rnonths ago.

,Ve have carefully considered respondent's position , but \'e do not
think the arguments made justify a suspension of the proceecEng in
tl1is matter :for &,n indct.crmjnate period of time. The tlYO cases 9re

not so closely related that t.he Supreme Court's decision in 8d11 will
likely have a bearing on the taking of the e,vidence in this case. 1\1ore-
over , respondent has made no shmving of any harm or injury ..dlich
it \\.i11 sufler by the continuation of this proceeding other thfLn the
.inconvenience and the expense of continuing to deiend itseH , but such
alone are not sl1iIcicnt grounds to justify a suspension.

Finally, we conchldc that a stay in t.he proceeding 01 nn inc1efln1te
duration II-ould , in fact , lead to excessivc delay in finally disposing of
th.is case on it.s merits.
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In all the circumstances, we have come to the conclusion that re-
"pondent' s request for suspension .has not been justified and that it
should be denied. Aceordingly,

It i8 or-dered That complaint counsel's appeal be, and it hereby is
granted.

It ig furthe1' o1'dered l.'hat the hearing examiner s order staying

further aetion in this proceeding, filcd September 23 , 1971 , be, and it
hereby i:; , vacated and set aside.

It!., fWJ.ther order-cd That rcspondent's motion filed July 13 , 1971
for a stay of all further proceedings pending the Supreme Court'
decision in Federal T'f'arle OOmJis8ion v. The Sperry and Hutchinson
00. , and it hereby is, denied.

It is Jur-ther or-dcTed That this mattcr be, and it hereby is, re-
turned to the hearing examiner for further proceedings in accord-

a.nce with the Commission s Ru)es of Practice.

ASH GROVE CEMENT CO.

Docket 8785. OrdC1", Dec. 1971

Order vacating examiner s order of Oct. 12, 1971, which granted in part and
denied in part the motion of third parties in regard to certain parts of
subpoenas served OIl them.

ORDER RULING ON ApPEALS

This matter is again before the Commission upon the joint appeal
of Missouri Portland Cement Company (Missouri Portland) and
Botsford l eady Mix Company (Botsford), third parties in this pro-
ceeding, fl'Oln the hearing examiner s order of adobeI' 12 , 1971 , grant-
ing in part and denying in part their motion for a protective order

with respect to some of the specifications of subpoenas served upon
them on the application of respondent.

Previous appeals involving those subpoena.s resulted in Commission
orders of November 19 , 1970 (77 F. C. 1671), and March 2, 1971

(78 F. C. 1566J. Thcse appco.ls coneerIed thc request by Missouri
Portland and Botsford for M-issis8"ippi River- treatment of the speei-
fications of the subpoenas, the term 1Jfi8sis8ippi River being derived

from the type of protective order entered by the Commission in a
proceeding entitled In the Matter of lJiis8'i8sippi R;"er Fuel 001'-
poration Doeket 8657 (69 F. C. 1186J. After issuanee of thc Com-
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mission s order of J\:1arch 2, 1971 , remanding the matter to the hearing
examiner, he set a prehearing conJcrencc for April 2, 1971 , to 8clect

an accounHng firm with regard to the specifications to receive fi/1:8Sis-
sippi Ri1)(;1' treatment , and to consider the necessity for any further
protective order as to the other specifications of the subpoenas. At
the prehearing conference , counscl for Missouri Portland and Botsfonl
refused to produce any documents in response to specifications 2 , ;1

, and 10 of the Botsford subpoena and specifications 4, 5 , 6 , 7
and 8 of the Missouri Portland subpoena on the grounds that llfis8'/s-
8'ippi giver treatment should be extended to all of those specifications
as well as the two specifications which were to receive such treat.mrmt
and counsel speciIicalIy refused to consider any other type of pro-
teoti va order.

On September 3 , J D71 , the Commission filed for enforcement of the.
subpoenas in the United States District Court in ICansas City, )1:s-
sOllri , and on Septelllber 1971 , the Court ordered offcials of J\iissoul'i
Portland and Botsford to show cause why the subpoenas shouJd not be
enforced. On September 29, 1971 , :Missouri Portland and Botsford.
reconsidered their previous refusal to supply data under a protective
order other than a Llh:";fJ?:ss'ipJn: R'hJe1' order and filed with the hearing
examiner a motion for a protective order with regard to 80H10 of the
specifications of the subpoenas. By order of October 12 , 1971 , the hear-
ing examiner granted in part and denied in part the lTIotion for a pro-
tedive order.

The issue rnisec1 by this appeal is whether the hearing e;.amincr
should considt\l' n,n oiTer to produce data , in return for c.onfident.ial
treatment a/te?' the Commission has filed for enforcement of the snb-
poenas. lVrissouri Portland ancl Botsford had previOlu:ily speeiIically re-
fused to consider snch treatment , and the COlDlnission , relying on this
refusal to negotiat.e , proceeded to prepare and file an enforcement ae-
tion in the United States Distrid Court in l(ansas City, 1\1is8011ri. The
hearing eXHInincl' slum Id not have considered further applications with
respect to those SUbpOE'JlaS after t1le filing of the enforcement action. To
do so is to interfere. with the jurisdiction of the court and LO GJlcourage
delay in the pl'OS( cut, jOll and completion of that la"ysuit. Accordingly,

It i8 oTdered That the appeal by Missouri Portland and BotsJord
frOlTI the hearing examiner s order of October 12, 1971 , be , and it here-
by is , denied.

It ,is frwrther ordeTed That the hearing exnminer s order of OcLo-

bel' 12 , 1971, granting in part and de.nying in part the motion for
protective order , be, and it hereby is , vacated.
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MISSOURI PORTI,ANT CEMENT COMPANY

Docket 8783. Order, Dec. 27 1971

'Order overruling the examiner s quashing of specification 6 of subpoenas duces
tecum directed to seven third-party competitors of respondent, and returning
the maUer to the examiner for fashioning and issuance of an appropriate
protective order

ORDER GRANTING INT.ERLOCU''OHY ApPFAL AND
TO HEARING EXAMINI':U.

RETORNING MATTER

This matter having come before the Commission upon rcspondent'
appeal , filed Scptember 28 , 1971 , from the hearing examiner s clarifi-
cation OIl remand dated September 17 , 1971 , of rulings quathing spe-
cification6 of respondent's subpoenas duces teC1ln dirccted to seven
third-party competitors of respondent in response to the Commis-
sion s request of August 23 1971 , for clarificn,bon as to his bases or rea-
sons for such rulings , including "whether he considered the requested
data relevant for purposes of discovery; :' and

It appearing to the Commission that no bases or reasons have been
shown to justify quashing spccification 6 of said subpoenas uces t( C1."m
in view of the Iinding by the hearing examiner that the relevancy of the
material sought thereby to the subject matter " app( ared subject to
plausible argument " and in view of the fact that alleged competitive

damage in affording respondent access to sensitive commercial dabl is
an irmppropriate basis for quashing said specification; and

It lllrther appearing to the Commission that production of the in-
formation songht should be directed, and that th( sensitive information
can be adequately shielded by an appropriate protective 'Order; and

The COJTnnission therefore having determined that the hearing cx-
alniner s order quashing specification () of the subpoenas duces tec'U1n
in question should be overruled , and that the, matter should be returned
to the hearing exarnincr for the fashioning and issuance of an appro-
priate pl'oteetive order:

It is oTdBred That respondent's appeal be , and it hereby is, g-ranted.
It is f'nrther ordeTed That the hearing examiner s order filed Sep-

tember 17 ID71 quashing specification G of the snupoenas duces tecum,

, and it hereby is , overruled.
1 t ,is further ordeTed That this matter be , and it hereby is , returned

to the hearing examincr lor the fn,shioning and issuance of an appropri-
ate protccti ve order.

1Vith Commissi' oner MacIntyre not concurring.
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Use of Terms "Golden Finish,

" "

Gold Brushed," and "Golden
Manner " as Descriptive of Costume Jewelry Containing a
Gold Coating of Ten-Karat Fineness and Three-Milionths,
to Five-Milionths of an Inch Thick. (File No. 713 7031)

Opinion Letter
J1JLY 2 1971

DEAR MR. JONES:

This is in response to your Jetter of January 22 , 1971 , requesting an
advisory opinion on the use of the terms "gold finish

" "

golden finish
gold brushed " and "golden manner ': as descriptive of costume

jewelry containing a gold coating of ten-karat fieness and 3/1 000

OeOths to 5/1 OOO OOOths of an inch thiek.

As the Comluission understands the facts , the fineness and thickness

of this jewelry fans within the description guidelines for "gold

fbshed " or "gold wa:3hed" jewelry as set ont in llule 22C(3) of the
Commjssion s Trade Practice Rules for the Jewelry Industry. Tho

Commission believes that, if it were to sanction the use of these new
tcrms , it may result in a proliferation of meaningless descriptive terms
and would tend to confuse not only ihe jeweJry industry but the aycr-
age consumer as well.
The Cornmission, therefore, cannot approve the use of the terms you

propose.
By direction or the Commission.

*Prior to October 29 , 1!Hi8, in conformity with the policy of the Commi sion , arivisory

opinions were coufiucutial sTIrl Ityailahle to the 1)I1111ie only in digcst form. 1)ige Ls of

(lc1vi ory opinions ,:ere p1lhlisheu in the l'eul'al Rc;;ister. The policy was ehall:;e(l on
OdO\H'r 2!: , 1!HiD, to provide for publication of ar1visoTY opinions and reqnests therefor
including names anu details , ,..hen rendered, snbjed to any limitations on public disclosure
arising- from statutory restrictions, the Commissioo s rules , nnrl tlle pU\Jlic hd:i'rest. The

policy WHS Hg-ain changcd on Deceml1Cr 22 , 1971 , to provide for the placement in the Commis-
sion s puhlic record of advisory opinions Ilnd requests therefor, lnclu(ling- nanH S :lnd

det::dls , immediately after the requesting party has :received the Commission s advice,

suhjedto any limitations on p1llllie disclosure rtrif1ing- from statutory restrictions , the-

Commission s rules , :JIHl the public interest.
In the cas!' of requests for arlviee concerniIlg proposed mergers , the reqnests together with

supporting materials are placed on tIle public record as soon after they are 
receivf'd as

circumstanccs permit , except for information fo!' which confidential classificilt:01J hus been
reqllested , with showing therefor , und which the Comroisf, ioIl, wil:h due reg:n,l to statutory
restrictions, its rules , and the pUh1ic interest , has determined should not. be IIHl(le public.
Any advice given under Section 1.3 of the Commission s Hllles of Practice concerning pro-
posc!l mergers, together with Ii statement of supporting reasons , are published ,vhen given.

1028 s:,;
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Supplemental LetteT of Requst
MARCH 26 , 1971.

DEAR MR. LEVIN:
This is in regard to our previous correspondence concerning the

names and description of certain jewelry and in particular, to your

letter of February 4, 1971.
InitialJy, I must decline to rcveal the name of my client as I am not

at liberty to do so. As I understand it, there is no requirement to reveal

a client's name in order to receive an advisory opinion frorn the F.
In any event, if a name is needed, mine should be suffcient because
aside from illY clicnt's interest, I as a consumer, am entitled to such

information from the Commission.

The material which you furnished me under covel' of your Febru-

ary 4, letter was helpful. IIowever, since that time , I have been at-

tempting to advise my client regarding advcrtising copy describing
. the proposed line of eostume jewelry. The jeweJry in question is of
the "gold washed" and "gold flashed" quality, i.e. a non-precious metaJ

base with betwecn 3/1 000 000 and 5/1,000 000 of an inch of gold of

10 J\al'at fineness affxed by electrolytic process. The bue includes ear-
rings, pendants, pins , bracelets and rings.

The problem arises as to how may such a line or costume jeweIry
he promoted in advertising copy and in particular how may the gold
finish on this jewelry be described. Presently, the Iol1owing descrip-

tive terms arc under considcrabon: gold fmish , golden finish, g;old

brushed and golden manner. I feel that thC'se descri pLions are withiD

the guidelines set out by the Commission. 1\1y opinion is also strength-

ened by observation 01 many oL1)CI' jcvvclry ndvcrtisernents using these
terms for jewelry ,,,jth the same type aT gold finish as we. contemplate.

I would appreciate your aeJvising me if tl1c aforesa5d tcrms , when

used to advertise jewelry with the above described gold finish
, would

vio"/aie any rule or regulation of the Federal Trade Cornmission.

Since this matter is of the utmost urgency, I would indeed be grat
ful if you would give it attention at your earliest possib1c convenience.

Thank you for your cooperation.

Very truly yours
(S) EDWAIm S. JONES.

Letter of Request
JANUARY 22, 1971.

GF.NTT,EMEN:

I represent a client who plans to Inarket a line of costume jewelry
consisting of non-precious metals and synthetic stones.
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My client is presently considering several names for the individual
pieces of jewelry as well as the entire line. Among these names are
some using the word "Jewelled" ; e.

g. "

Jewelled I-Icirloom , Also under
'consideration are names using the word " Golden ; e.

g. "

Golden Owl"
In the latter example, the pieee wil actually be in the sbape of a mini-
ature owl of a golden color but containing no gold metal. In the former
the stones used will be synthetie.

I would appreciate your opinion as to whether the use of these

names , as contemplated , would violate any rule or regulation of the
Federa1 Trade Commission. If you are of the opinion that there would
be snch a violation without a further discJosurc, would you indicate
what '',ording would be suffcient. In this regard

, 'Yo are cOIlsider-
ing using the legend "Costume J owelry" on labels and label1ing.

Thank you for your cooperation in this lDutter.
V cry truly yours

(S) EnWAHD S. JONES.

Promotional Assistance Plan Whereby Labels from Grocery and
Household Products May Be Redeemed When Affxed to
Desig-nated Portions of a Book Which the Company Proposes
To Sell to Competing- Retailers. (File No. 713 7030),

Opinion Letter

DEAH iR. SHEPARD:
This is in response to you.r letter of January 11 , 1971 , requesting- an

advisory opinion concerning the legality of a proposed prornotional

assistance plan wlH reby labels :from grocery and household products
may be redeemed when affxed to designated portions of a book which
you propose to sen to competing retallers.

As the Commission understands the facts, retailers win be offered an
opportunity to provide their cllstomers with personalized label re-
demption books for redemption by the issuing store. Each redeemable
page of the book will contain label depictions of several products of a
given nmnnfacturer. R.etailers need not stock any or all ib ms on any
particular page to acquire compensation for redemption. Each retailer
may excise" prior to publIcation , any partieular redeemable pagc. No
partial page redemption will be alIoViTcd. Participating retailers will
receive label redemption books based on tbe number of operable cash
registers.

The Commission has given your proposal careful consideration and

JULY 1 , 1971

*nook cuver page not published.
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has determined that it fails to provide funetional availability on pro"
portionally equal terms, as required by Section :2 of the amended Clay-
ton Act. This determination is based on the feature of the plan which
allows the deletion of only fun pages by the rebiler.

If a retailer docs not stock all items on a particular page of the label
redemption book, and yet wishes to obtain the promotional allowance
he Irl1st in cHed encourage his customers to shop elsewhere for the
labels from produets he does not c.arry. The option of the retailer to
delete an entire page does not, in the Comnlission s view , make the.
ofrer functionally available.

It is the Commission s view that deletion of only fun pages also

creates a situation where retailers receive disproportionate compensa
tion on a per product basis. Because some retailers wiJl stock only some
of the products on a page containing several labels, the per-product
cOlnpensation T( cei veri will be greater than that received by a ,retailer
stocking all items on a particular pag'

Another area of concern stems from the method chosen for alloca-
tion of the hlbel redemptjon books. It is the Commission s view that
to base the nmnber of books allocated to each store on the Humber of
operable cash rcgisters dO( 8 not. provide sufficient proportionality with-
in the rcquirClIlent.s of Section 2 01' the amended Clayton Act.

By dircetiol1 of the Commission.

L6tte-r of Rcq'lwst

FEBHUAHY 5 , 1971

DEAI ThIn. HCJHBI '\S:
Thanks for information and ac1vic( in your Ict.('I' of .Jnnl1ary 20. It

refreshed our understanding of ycmr Cormnission s requirements.
I am sure you rcaJize how c(trefully manufacturrxs are studying

tripartite or any other kind of promot.ional activities or agrcemcnts.
From our OWll experiences , it is diffeuJt to get a hearing on any

new idea without first answering the question "Do you have an opinion
or o.k. from FTC 

1\fy apologies for the length of the enclosure but we have been
writing and rewriting, editing and reediting for quite smne time
hoping to cover all details in sneh a way as to show the plan s ability
to comply with yonr Commission s most exacting requirements.

If you have Rny questions I would ' appreei"tea ehancr, to supply
answ( rs by phone, letter or in person. A visit to Vashington ,vould be
enjoyable,

As you might l'efl,lizc, we are not alone in seeking tQ develop new
marketing ideas and if publicity on this plan is a requisite for your
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opinion, we trust it win be in generalities without specific mechanics
allowing us a litt1e lead time in "covering the territory

Listening for the phone and waiting for the postman , we arc
Respectful! y,

(S) GLEN SHEARD.
Enclosure.
This wiI outlne a new sales promotional or marketing program to be te ted

for the first time in the Greater Rt. Louis MetroIlOlitan County Area as defined
by the Offce of Statistical Sbtndards , U.S. Bureau of the Budget.

The plan involves a tripartite- agreement between manufacturers and sup-
pliers of food and household products and their customers, with our firm a-s

third party or puhlishers.

rom previous experiences, we know that manufacturers will want assurance
that the plan is in compUance with the Clayton Act as amended by the Robinson-
Patman Act and that it follows your Commission s most recent guidelines issued
in Iarch and .Tunc of 1!l69.

Yon will realize from detailed description of prog-ram that we fully appreciate
the importance of (1) properly and adequately notifying all manufacturers
cllstomers (retailers) of its availability (2) that it must be usable and sritable
for any and all customers on proportionulJy eqnal terms (3) that ample time

must be allowed for 'all customers to participate (4) that no Cl1stomer of any
manufacturer will be required to purchase proflllets of another manufacturer
as a condition for partipation and (5) that periodic 'or spot checks must he
made to verify that customers are receivin equal treatment.

1'l1is idea is not an overnight happening- but result of a long search for a viable
marketing program which manufacturers can use as a supplement or alternate
to "cents off" labels, couponing, sampling or other product identification return
plans.

Sl1cceR'S of test and future expansion of program depends on four factors (1)
ability to perform in compliance with the law (2) pleasing manufacturers who
pay major costs (3) sparking interest 'of retailers and (4) motivating consumer
action.

We would appreciate your reviewing this plan and advising us of any deTI-

deodes under the letter or spirit of tbe law. You might want to take into con-
sideration the fact that this is a t:e t and that prior to offering it in other market
areas we would be willing to suhmit a full report on our performance for youT
evaluation.

The plan. . .
offers manufacturers a practical and less wnsteful method of motivating'

consnmers to 1my and try their f)roducts.
offers all retailers (customers of the manufacturer."!) an inexpensive, per-

sonalized cHsf-oIler re1ations program , with a good 'Potential for extra profits.
.offers consumers a q'Uick , convenient and attrnctive .savings of over 20% on

purehases of food and household products.

The OveraIl PJan , in Brief. Detailed Description Follows

1. Publisher solicits manufadurers to sponsor products ,in Cash- Rrand
Savings book.o:, a new C'onsumers savingsprogram. PersonaJi7iCd copies of books
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are 'Offered for !Sale to all customers of the manufacturers (retailers) within Dr
on fringes of defined market area. Retailers distribute books to consumers at their
store(s) or by other methods of their chO'o...ing. Books invite consumers to buy
products and save la'uels , hox tops or other identifications removable from spon-
sored iteII. Various pages (maxmum of 14 in test edition) wil show replica'
of portions 'Of la'bels , etc. to' be fastened in place as proofs Hf purchase. Con-

sumer returns any or all filled pages to' issuing retailer for caRh reward of 50t
each. Publisl1er recovers filled pages by reimbursing retailers for cash advanced
and paying retailer an extra 151 per page as a fee for handling transaction.
Filed pages are returned t'O manufacturer with invoice covering payments to
retailer:, and service charge of publishers.

2. Cash- Brand is not a game, lottery, sweepstakes or similar type promotion-
All customers using savings hooks 'have same opportunity for cash rewards , based
on labels, etc. returned.

The 1 )lan in Detail

3. Principal feature is a book of 32 pages , size 8%" x 10.%" , printed in two
colors throughout on white book paper hy web offset. 

4. Of the 32 pages, 28 wil be offeree) for sale to manufacturers in nnits of two
facing pages. L.et-hand page wil ilustrate spollsored products, right-hand page
will show replica of padion of labels, etc. to be :!astened in place ' lJy consumers
as proofs of purchase. Front cover will carry title of 'book , issuing retailer
name and address

, ,

information for consumers. Other two pages (inside front
cover 'and facing- page 3) ",ill include instructions to consumers on use of hook
emphasize saving features , describe easy methods of rernovirJg glued labels , etc.

5. When manufacturers' c()operation has been obtained , an offer will be made
to all customers of the various manufacturers wit.hin the geographic boundaries
of the market area and to any others outside of, or on fringes of that area who
might he competitive to those within.

6. To sell as many books as possible and to assure that all sponsoring manu-
facturers ' customers (retailers) wil have knowledge of t11e program , the pJan
will be publicized thronghout the area.
7. Publishers wiI contract with Direct Mail Co-rporatiun, 1533 'Vas'hington

Avenne, St. Louis, Missouri , to prepare list 'of each food or groeery store , super-
market, area headquarters of each chnin , voluntary HI' C'ooperative group or
association and oilces of each wholesaJer of food and housellOld prodncts within

the market area. (Mailng firm estimates over 3000 names ".ill he on this list).
8. An "Offer t.o All RetaiIeI's " wil be mailed to above mentioned list. Offer wil

describe plan in detail and s'how pnblisher s name, nddress and phone number
for convenience 'of retailers havin questions , nceding further information or
desiring- personal visit fro-m publis'her s representative.

9. To further publicize the 'Program a "I.otice to All Retailf'rs" wil be pub-
lished in each of the six daily ne\vspapcrs ",ithin market area (two- in Missomi
and four in Illnois) on 01' ahout date offer is mailed. Published notice wil give
general outUne of program and invite interested retailers to contaet publishers
for copy of formal oITer or personal visit and expJanation by representative.

10. Offer VliJ 1w open to retailers for miniml1m of tbree rnolltb d at least

30 days pl'or to expiration date another offer wil be made to same mailing list
and "Notice to All Hct.ailers" win 110 repeated in the s'i newspapers.
11. Cooperating manufacturers will be advised of publisher s metho-ds of

notification and invited to use their own means to further publicize the program
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to their customers and to give publisher s name, -address and phone nllmberas
contact.

12. "VVithin three weeks from Urne offer is mailed and newspaper notices are

printed the publishers wil begin a telephone survey of retailers "in all parts of

the market area. Survey will check receipt of "-offer

, '

s.upply answers to ques-
tions and make appointmcnts if personal visit is required. At least five calls will
be made each business day (Monday through l"riday) until ex' piration date of
offer. A Ust of these calls with ston name, person talked to, day, time and re-
sponse wil be kept in diary form and supplied to each sponsoring manufacturer
on weekly basis.

13. '1' 0 further publicize the prop;rarn , each book sold to retailers will carry a
statement fmm publishers , advising that 'books are ,available to all retailers
within the area and time period stated , wlth name , addresN and phone number of
puhlisher.

14. Success of program depends on selling as many books as possible to re-
tailers for distribution to consumcrs and if other methods oe creating retailer

interest can be devised they wil be nsed.

Details of OtIer as It 'Vil Be Made to All Retailers

if). Any aml all cnstomers of sponsoring- manufacturers will be invited to pnr-

ehase personalized cOllies 'Of Cash- Hrand Savings Book at 3 per eupy. Per-

sormlization of books will include imprinting of rdailer s store name, street

address and city on front and hack covers. Induded with each order of books

wil be free window signs, shelf-talkers, ad mats and other materials to assist
-retailer in promotion of program.

16. Any retailer may pm'chase books in quantities of 500 or more with maxi.
mum hased on munher of opera hJf h regi t('rs or checkout counters , whkh

basis is Ilsed as simple lud equitable method of evaluating store 'size and customer

trailc.
(a) Rtore(s) with one regk"ter or c1H ckout connter may order rnaximnil of

500 oooks at rate of :::4 ench. Price indudes impr1nt.ng of store name , address

and city on front and back covers, window signs, shelf-talkers, ad mats and
other promotional matcrialssupp1ied 'by ImbHshers.

(b) SJ-oro(s) wHh two or more registers or checkout counters may order books
in multiples of 500 in any quantity from minimnm of 500 to maximum of 500

for each register or checkout counter at rate of 3rt each. Price includes imprint.
ing" of store name, address and city on front 'and hack covers, window signs,

shelf-talkers, ad mats and other promotional materials supplied by publishers.

(c) Retailers with more than one 'store including chains or other groups pool-
ing an order for any reason wil supply list of locations from which books are

to be distriouted with number of registers or checkout counters in each, if order-
ing morn than 50D bool-:s for 'any location.

17. Offer to retai1ers will list manufacturers and products being sponsored.

Any retailer stocking for resale one or more of the products may participate
in the program.

18. No retailer(s) wil be required to purchase or stock any additional or un-

wanted products as a condition for participation. Rctailer(s) stocking one or

more products may pnrchase hooks to provide savings for their customers with-
out any obligation to make an items available at retail to those customers. 

Any

retailer may delete any manufacturers' pages that are objectionable without
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penalty or extra cbarges of any l::ind. Pnblisher wi1 pro,ide alternate copy
for any such pages deleted. This copy will be of general consumer interest, such
as recipes, household hints , health tips , beauty aids, etc. As any pages deleted
will change total savings as ShOWll on front cover, publisher will make cl1ange

necessary without cha rge.
19. Retailer(s) desiring to individualize books by deleting any manufac-

turer s pages and using space for their own copy may do so by supplying
camera"ready copy to fit space, pnying charge for necessary plate changes and
:Y2 per copy extra for each hvo-page mannfacturer s unit displaced.

20. Books will be offen (l "vith title "Cash-A.-Brand" Savings Book. Any re
tailer(s) desiring to chnnge tite t.o one of tlwir own choosing may do so by
supplying type or art-work necessary and paying charge for plate change

necessary.
21. Any retailer(s) desiring to further indiviollalize their books by com-

plete ('ballge in "tyle of CO\"'rs. copy on insil1p fl'01lt coypr , facing page a or
colors of ink may do so by supplying cflmera-ready copy and paying for plate
changes or press washups necessary. Copy submittecl wil be subject to pub-

lisher s aIJproval and publisber "vil reserve all rights of copyright or regis-tration of trademarks. 
22. Voluntary, cooperative, other groups , flssoriations or chains of retailers

pooling oruer and inovidualizing covers of books under conditions outlned
above may personalize each member or in(lividual store s 1Jooks with imprint
of store name, address and city on front and back co,ers without penalty or
extra charge of any kind.

('Ve feel it. is neeessary to explain how it is economically feasible for us to
personalize books with individual retailer s name , address, city. Press facilties
include a set of two special imprinting cylinders. Wbile one is in ol1eration
the other Ls idle. '''bile one oreIer of lJOok" is running and imprinting an emler
(using rubber plates made in advance) the next retailers name, etc. is being
placing on idle cylinder. As an order is completed a set of gears sbift. the idled
cylinder into operation and run continues without stopping press.

23. Retailer desiring to further individuali7.e their books by any oOler mdhods
acceptable to publishers may do so by supplying camera-ready copy and paying
charge for plate changes nCf'essary.

24. To assure consumers of minimum 20% savings all sponsored products, each
redeemable page wil be limited to products that consnmer can purchase for
$2.39 or less at normal retail. TbuR one manufActurer could show six products
a,eraging about R\J4 earh , ,,,hile another might show four averaging 591 and
another three averaging 79\,: eacb , etc.

25. Offer to retailers wil :mnonnce approximate date of nrst press rnn and

no retailer wil bave bonks deli\' ered prior to that date. Offer win also inr.nde
approxiulfte c1ilte of f'('rOIH111res;: nm to be made aftcr "offer" is repeated (see
pp. 10). .He1 ailers cun choose eithcl" rnn for IJrorluction of their books. Rotnilers
individualizing t1lCir books may srlpct deHvery date other than either of above
providing it is JlOt in advftJlce of fir t general pres run. (See next pp.

26. gach rpc1eemflblr page \'iJ carry a final redemption rIMe of approximately
tllrer, months from date books are to be rHlt in circulation by retnilers. An
ullpublicized grace period "ill allo,,"" retailers t.o n'd( eil pages for another
RO dD:rS after that printed elate to avoid misunderstnruHngs "vitl) customers de-
layed by ilness , vacations, etc. Ret.ai1er(s) may individualize timing of their

470-883--73--
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promotion by changing redemption date on each redeemable pag-e. providing that
date is not in advance of date shown in books delivered from first press rUIl.

27. Three months, pIns 3D-day grace period will al10w consumers approxi-
mately 17 \Tcel;;s to tukc ndn.wtnge of 10tal saYings whicb could amount to
87. 00 if all 14 redeemable pages are sponsorpd by mnnnfacturers and acceptahle
to retailers. Probable cost of all products necessary to fill 14 pages is e til1ated
at between $30.00 and 831.00 as few manufacturers wil be ahl( to fit products
to exact maximum of $2.38. Consnmers would need to spend from an estima ted
$1.80 to absolute maximum of $1.97 per week to take full advantage of all
sa viugs offered.

28. Hetailers wil be invited to display signs announcing grace period when
expiration date of their b()ok approaches. Puhlislwr i" considering: supplying
these signs and if included in service wil de1iver such signs to each cooperat-

ing retailer.
20. Methods by which retailer sput oook" in circulation wi11 be of no cou-

cern to publishers. They may chose to distribute them to customer" at their
checkout counters or cash registers. by house-ta-house in their neighborllOud,
by mail or other methods of their cboosing.

30. Program offers retailers the opportunity to adnwce sizeable cash rewanI
to their customers. knowing they ,'til be reimbursed and paid BOo/ profit on
cash thus advanced (15 for each 501). Retrliler ordering miuimum 500 books
wil actualIy be putting 7000 redeemahle pages into circulation (500 :x 14)

if book contains maximnm. If 100 of those 7000 pages are redeemed (1.42%)
retailer wil have recovered initial investment of $15.00 (100 x 150) and an:v
additional redemptions wil be profit. If 3% redeemed, retailer wil recover

210 x 1M or 831.50, if 3% or 350 , S52. , et.C'.

\s Pro ram Relatf' to :.Ianuf,1ctUl'f'rs

31. Publishers proposal to manufacturers will include details as outlined
above and any manufacturer joining program wil agree to participate in all
orders from retailers, providing of conrse, that retailer ugrees to inclusion
of that mannfact.llrer s prodncts in books ordered.

Summar:-

Publishers are confident of their abilit:- to make this a viable marketing
program, simple, practical and economical for manufacturers, exciting flJd

profitnhle for retailers and with attractive savings to consmners.
A favorable response from you will BIlow us to quickly find out if manufac-

turers are interested. Xext steps would be to please retailers and then motivate
families to san on their food and household lHldgets.
If this too lengthy explanation leaves any Cjue.stions UJumsvlered , please

let 11S kno\v. It is offered in g-ood faith and without equivocation, misleading

lBnguage or evasions of any kind. Designing a program \"\hic11 is fiS usab1p
fwd suitable for small neighborhood confectionery or grocery store as for a

large ehain or group has lJCeIl a clwllcnge to onr organization for some time.
This idea , simIJle as it now might seelJ , is the result of 11 long flIHl diligpnt
search for an answer.

RcsjJ(' tt-\1!l ' "niJIIittpcl.

/P-/ GLl::\ Hr:'AH.IJ
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Applicabilty of Trade Re ulation Rule Concerning the Unavail-
abilty of Advertised Food Specials. (National Association of

Broadcasters and Time Life Broadcastin , Inc.

Opim:on Letter-
SEPTMBER 1 , 1971

PUTsuant to your letter of July D, 1971 , the Commission has COIl-
sidered your request for an advisory opinion regarding the interpreta-
tion of the recently promulgated Trade Regulation Rule concerning
the unavaihbility of advertised food speeials.

The Commission is of the opinion that your request is inappropriate
for an opinion under Section 1.1 of the Commission s Procedures and
Rules (see encJoscd copy of Procedures and Hules). Section 1.1 pro-
vides for consideration of requests for advice "with respect to a course
of action which th(3 1'equesting paTty proposes to pursue. (Emphasis
added. ) As your submission states , the opinion is requested on behalf
of your client who is a brmldcaster, while the rule to which your re-
quest is addressed is directed to retail food advertisers. Thus, it appears
tlUtt the request is not founded on a proposal by your client to pursue
any particular course of action ,vith respect to the Trade Regulation
Rule in question.

For the reasons above stated, the Commission is of the opinion that
your request for an advisory opinion is inappropriate and , therefore
denies the request.

Letters of Request

JUI,y 9, 1971
DEAH Mn. TOWN:

The :Kational Association of Broadcasters (NAB), in accordance
with l uJe 1.3 of the Commission RuJcs , herewith seeks from the Fed-
eral Trade Commission an advisory opinion as to the appJicabiJity of
its recently promuJgated Rule 011 thc availability and pricing of food
specials, effective July 12, 1971 , to the distant dissemination of broad-
cast advertising via cable television. The Hule specifics in part that:

* * * it is an unfair method of compctition, in connection with the sale or offer-
ing for sale hy retail food store of food and grocery products or other mer.
chandisc, to offer any ,such product for sale at a tated price, hy means of any
advertisement disseminated in any area served by any of its stores which are
covered by the advertisements whieh do not have such products in stock , and
readily available during the effective period of the adverti:-ement.

As the national trade organization Tor television and radio , with
536 teJevision and 3 359 radio stations in itsmembcrship, NAB is vitally

+Idcnt1cIlI opiniun letters were sent to both correspondents; Mr. John B. Summers and
Mr. \VilJnm S. D' Amico.
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interested in bringing to the Commission s attention cert.ain aspects

of this new ruJe whieh wil have a deleterious effeet upon broadcast
advertising.

The sih:raIs of many television and radio stations in this country are
extended far beyond their normal coverage areas by the facilities of
community antenna teJevision (CATV) systems. Relying primarily
upon microwave, these CATV systems freely pick broadcast signals
off the air and carry them long distances , feeding them into homes
where such signals could otherwise never be received. The broadcast
station whose signal is utilized in this fashion has no control whatso-
ever over the CATV system s selection or carriage of its signals since

FCC rnle.s do not require the CATV system to obtain permission from
the originating station.

Only recently have broadcast stations been able to persuade retail
food operations to make use of television and radio as an advertising
medium ,to any signifioant extcnt. IIowcver, NAB has came to under-
stand through its membership that many of these newly gained retail
food store clients are terminating all of their broadcast advertising

beeause they are fearfuJ that if their Joeally purchased commerc:ial

spots are carried at will hy CATV systems into areas where the state-
1Hents in the ads on the availability of products and prices are in-
appJicablc, tbey wil1 tbcn he in violation of the FTC Rule. As stated
earlier, broadcast licensees arc without any means of controlling the
situation since the CATV systems involved arc free to pick up a broad-
cast signal and carry it far afield wlll ther or not the originating sta-
tion gives its eonscnt.

As a practical matter , it is unlikely that a viewer or listener would be
misled into thinking that distant station advertising brought into his

area by a CATV system applies to retail food operations in his com-
munity; . station identifications required by the FCC, together with the
particular wording and references in the ads themselves doubtl( ss will

put the audience on notice as to the geographic area for ,vhich the adis intended. 
Accordingly, NAB respectfully requests the Commission to issue an

interprp,tation of Paragraph 1 of the Hl1le in order to darify tlult the
Hulc s advertising prov-isions -apply only to ddinable markets served
primarily by the advertising medium being used and not to markets
into which the medium is not intentionally directed. Such an lnterprn-
tation of the Rule would insure as well that broader competition 
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encouraged among food retailers since their
broad east medium would be preserved.

Respectfully submitted.

uninhibited use of the

(8)
(8)

J OHN R. SUMMJollS
LOUISE O. JCNIGUT

o ounsel.

E'.AR 1R. TOBIN:
The purpose of this letter is to secure, in accordance with Rule 1.3 of

the Commission ,: Hules, an advisory opinion as to the requirements of
the Tra.de Regulation Rule effective J u.ly 12 , 1971 , concerning the un-
availability of advertised food speeials.

Our client, Time Life Broadcasting, Inc. , owns and operates televi-
sion broadcast stations nationally. The stations ' broadcast signals , in-
cluding the caIl signs identifying" the principal cities of the stations
are often transmitted by independent CATV systems into distant
markets which would not receive those Sig1U1.Js without such transmis-
sion. The broadcast stations whose signals are utilized in this fashion
have no control over the CATV system s selection or transmission of
their sif:rnals because the Federal Communications Commission s Hules
do not require a CATV systerIl to obtain pennission frOlTI the originat-
ing stations.

As a resu.lt, of independent CATV transmission , advertisements
which are meant to inform consumers within a station s coverage area
are transmitted into distant markets. ConsequentJy, advertisements for
food and grocery specials available in the coverage area may be telc-
vised in distant markets where the specials arc not available.

'Vo are of the opinion that since the statjons eall signs arc trans-
mitted into the distant markets , the consmners within those markets
cannot reasonably be expeded to be deceived as to the flvailabi1it,y of
goods or prices. Additionally, we are of the opinion that the advertiser

canllot be considered to have violated the Commission s Trade Regula-
tion Hule by not mah:ing rE adiJy availabJe in theIr stores in those dis-

tant markets goods advertis( d for the benefit of consmners in the
broadcast coverage area , since transmission to those rnal'kcts is beyond
the control of both the advertiser and the broadcaster.

IIowcver, in order to remove any doubt as to the implications of
this Rule on adveJ;tisers in light of CATV transmission , it is respect-
fully requested that the Commission advise us as to its opinion
concerning the impact of the Trade Regulation Rule under these
circumstancas.

JULY 9 , 1971
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The (111emma in which 0111' client finds itself is that potential adve,rtis-
ers are reluctant to utilize the hroadcasting media because of their fear
of liability under the Conunission s Trade Regulation Rule as a con-
sequence of CATV transmission. ,Ve have been informed by the 

tional Association of Broadcasters that OUT client's experience is not
unique. Accordingly, AB intends to seeIe an advisory opinion similar
to the one we are hereby requ.esting.

Sincerely,

(S)
PIERSON, BALL & DODD.
\vjlli"m S. D'Amico

Promotional Assistance Plan for Providing Manufacturers and
Suppliers of Products Normally Sold in Grocery Stores With
In-Store Moving Advertisements of Their Products, (File 1'0.
713 7027)

Opinion Lette;'
SEPTE3rBEH 3. 1971

DL\H \:R. KI HXER:
This is in response to your request of Iareh 8 , 1\)71 as modified by

YOllt' Ipttl'l' dated .June 21 1971 , for an advisory opinion regarding a
proJlutjonal assistance plan roming \'\ithin the purview of Sections 2
(d) ilnd (e) of the Robinson-Patman amendment to the, Clayton Act.
Your request W,1S mlJlnit.l rl in behalf of rA.RPOS Network, Inc" con-
cerning its promotional assistance plan lor prmriclillg manufacturers
and snppliers of pJ'oducts normally sold in grocery stores with in-store
mo,- ing arln rtisenwnts of their pnHluds.

it is the Commission s understanding, essentiall Y, that the basic plan
calls for L\.RPOS to instal1 mechanized display units in retail outlets
"hich llH: chnnisms could handle thirty (30) placards bearing sixty
((;D) : c1 vertisements. These would be suspended from a track across
tJw ('pi ling of the outlet. The placards \vould trayel frDm one ::ide of the
outlet to the other. Sto1'es unable to use the basic plan \,;ould be offered
mechanisms handling fewer sihTTS, stationary signs hnng from cables
Ol' otheJ' in- store promotional aids s11ch ns shrlf si ns, fl "l' S. hnnd-
bills and the like.

lost of the adverti!:ing would promote products sold in the store;
hmypypr , sorne prochlcts not sold ill the store might be advertised and
pubJie service. messages also might be incJuded. Retailers "auld not
be obli!!HtC'd to accept advertisement. for products which they did
not stock.
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MAHPOS would lease space for identical periods of time in the out-
lets or participating retai lors for installation or the mechanism, irre-

spective or the display alternative used. A maximum annual payment
or $1500.00 per IDeation would be a ceiling over payments to high
volume rctailers and a minimum payment of $12.

50 would be a floor

under payments to all other participating retailers.
The rental paid would be calculated uniformly, either on the basis

or the current annual dollar gross volume or the number or cash

register transactions at each store location. Either alternative basis
acceptable to the Commission would be agreeable to MARPOS.

MAHPOS would apprise retailers of the plan by means of adver-
tisements in national , regional and local trade journals, and newS-

papers. Also, Jetters wouJd be sent to all corporate ehains and to 
all

cooperative, voluntary, and independent wholesale warehouses serving
retailers in the trading areas in which the plan is offered.

Based on its consideration of the plan, as outlined above, the Com-

mission approved the plan as submitted by the applicant on the con-
dition that proportionalization of payments be based upon the number
or cash register transactions 

at each participating rctail outlet and
that retailers who choose to use alternatives such as handbils wil

also be paid an amount equal to what they would receive if they

rented space for signs.
By direction of the Commission, without the concurrence of Com-

missioner Dixon.

S1tpplemental Letter of Req1t8t
J TINE 21 , 1971

DEAR MR. DUFRESNE:

This letterwill supplement our March 8 , 1971 , Request for Advisory

Opinion on behalf of MARPOS Network, Ine. concerning the com-

pany s proposed third party promotional program. The following dis-
cussion reflects careful consideration of those points raised 

in your

letter of June 11 , 1971 , and reviewed in detail at our June 17 confer-
ence with you , Assistant Gencral Counsel John R. Ferguson, and

Eugene A. Higgins, attorney, Bureau of Competition.
In your letter of June 11 , you indicated the Federal Trade Com-

mission s interest in determining "whether MARPOS is willing to
modify its proposed method of proportionalizing payments so that
they are based on participating retailers sales or purchases of the

produet advertised, rather than gross sales, and hy eJiminating the

system of bracket eJassifications." In addition to these areas of 
Com-

mission inquiry, we win confirm several statements made by us in
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clarifica60n of the proposed pI'01HotioIial prograrn at the JUlle 17
conference.

Basis for ProportionaIization of Payments Under PrograIIl

At the outset, we note that )fARPOS will modify its proposed pJan
to remove the bracket classification system set forth OIl pages 7-
of our March 8 , 1971 , submission. WbiJe this alteration of the program
does pose some administrative prob1cms not prcsent in our earlier
proposal , MAHPOS is of the view ,that program implementation
will not be jeopardized thereby. .For this reason , and consistent with
the company s good faith eff-arts to formulate a, plan whicll will com-
ply with app1icable law , the bracket classifications have en removed
from theMARPOS proposal.

In recoIlsidering the presently propos( cl basis for proportiormlizn-
tion under the plan-average anIlual dollar gross volume-in light
of the agency's inquiry concerning a modification of the payrn(mt basis

to retailers ' saJes or purchases of the promoted produets , the company
has concluded that the latter approach would ereatc insurmountable
administrative d iffeulties. J\foreover, it is our considered j'udgment
that sllch a method of propol'tionalization in the type of tripad, ite
prograrfl contemplated would not only operate to discourage and dis-
favor t;Jw participation of sm,Lller retail outlets, but could also effec-
tively foreclose participation in the program by smaller or regional
suppliers.

l;se of participating retailers ' sales or purchases of thp, produets
advertised wonld require sltch an extensive funount of rc eordlmepjng
and auditing that the cost of program imp lmncntation would be pro-
hibitive to all parties involved. Snell recordkeeping would require the
correlation of numerous produets and involve constant auditing to
rc-Aeet changes in the products advertiscll over short periods of time.
In the latter connection , )iAH.POS antic1prLtes that an of the various

IJroducts represented under the proposp,d program would be scheduled
at one week to multiple week/month intervals per location. Further;
such records would have to identify product location by store , which
is indeed burdensome in view of the disparate distributional techniques
involved. Consequently, ITUlny jnterm( diate and smallor-sized retail
outlets would be unable to underwrite the costs inherent in a record-
keeping function of the scope required by such a method of propor-
tionalization.

Only those retail outJcts wit.h computerized reporting capabilities
could capture such costly sales information.
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In the ease of supplier responsibilities engendered by this method
we submit that all participating supphers, regardless of size, would
be hard pressed to provide the reeord and audit overview required

part because of the multi- faceted distribution elmnnels employed in
reaching their reta.il customers; these variations in distribution would
present a formidable challenge to supplier-participants to isolate
product sales on a per store (retailer- participant) basis.

"\Ve recognize that the Commission s sea.rching inql1ir:y into the pos-
sible employment of another method of proportionalizing payments
is not intended to foreclose other approaches which would aIso insure
proportionally equal treatment of all retailer participants in the pro-

gram. Our review of the substantial cliffcu1ties inherent in a pro-
moted products method of arriving at proportionalization , by no
means exhaustive in its coverage, indicates , however, that snch an ap.
proach would not have the beneficial effects tentatively anticipated
by the agency, and ,,'ould render program implementation economi-
cally impractical to the small retailer and small supplier.

In an effort to be fully responsive to the expressed concern of the

Commission for a change in the proportionalization method

1iAJlPOS has carefully studied other alternatives which might be
acceptablo to the Commission. Accordingly, the compn,ny would

modify its program so that the basis of proportionalizing payments
would be one of the following methods: (1) payments would be based
on actual (not average) annnal gross dollar volume of sa, les per loca-
tion , eJin"linating the bracket classifications wlTile ret.aining the present
maximum volume, payment ceiling ieaturc of the plan; or (2) pay-
ments ,vould be based on the number of tnulsacbons per retail loca-
tion for specifwd periods.

In either cnse, comput.ation of payment wonld be derived through
the application of a uniform percentage factor.

Proposed Alternative l\Icthods of )-J roportionalization

A method which bases program payment on adual annual gross
dollar volume of sales would ffLvor the smaJlcr retailcr-parbcipant
in view of the maximum pnyment limitation (ceiling linlit for ontlets
exct~eding $3 million netual annual gross volmne), and minimmn
payment "zero plus" factor.

The Commission staff has indicated concern that , to the extc nt gross

volume of sa,les reflected privately branded sales by large retail out-
let.s , SUcl1 as chains , this method would favor these large outlets over
smaller retailers not carrying private label goods. The establishment of
a ITaxirnrnn level for payment should effectivcly attenuate the impact
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of private label sales in t.he actual annual dollar gross volume basis of
computation. Correctively, the "zero plus" rninimurn ,vQuld raise
even the smallest retailer-participant to it point \yhere, he would receive
a fair payment.

Turnng to thc second alternative-number of transactions-we
again note tl1at the use of number of transactions per location as the
basis of proportionalization would also tend to favor the smaller re-
tailer, whose dol1ar sales per transaction typical1y are lower than that
for larger retailers. fARPOS is prepared , in this regard , to deter-
mine actual number of transactions on a per store basis for the speci-
fied periods.

As was the case with the first alternative method discussed above
",hils the bracket chssifieation system would be eliminated, the

minimum-maximum limits would be retained. This latter factor would
further insure favorable treatment of the sm ller participants under
the program.

There are noteworthy advantages in the employment of either actual
annual gross doUar volume of sales or number of transactions per store
for specified periods /)is- a-v'z's predicating payments on the retailer-
participants : sales or purchases of the products advertised.

First, either suggested method permits smaner and regional sup-
pliers ' greater access to point- ai- purchase advertising. If pa,yment were
based on products advertised : out-of-store media advertising of na-
tional suppliers , such as television , radio and nmyspapers , would pro-
vide an unintended impoct of the fARPOS program by focusing
larger retailer sales efrorts on major product br U1ds : to the exclusion
of those of smaller and reg.ional suppJiers. This would be the case : since
the combined effeet of national bra,nd advertising would assure greater
ales of such products, thereby resulting in higher program payments

to the large retail outlets pnrtieipating in the program.
Secondly, the use of products advertised for computation of pay-

ments would encourage t.he laTger retail out-Jets with greater shelf space
to shift product exposure in favor of the product lines of national
suppliers: as a means of obtaining larger payments. J\1ARPOS in-
tends to assure that equal access to its program is provided to large
and srna1l suppliers alike. In particular, the small retailer with
limited shelf space, who must carry a. line of competing products for
his customers : would be unable to give greater shelf exposure to prod-

1 The Commission is. of course, aware thnt Ii substantial TItlmber of grocery supermnrkets
have anllual gross dollar sales In excess of 83 milion. It is these large stores which typically
cnrry private brands.
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ucts advertised in his store by MARPOS and would thus be disadvan-
taged over tbe Jarger stores with shelf spacc to adjust to take advan-
tage of promotions with payments based on gross sales or purchases.

Thirdly, basing payments on cithcr the aetual annual gross dolJar
volume of sales or the number of transactions not only aids the smaller
or regional supplier, hut also favors the smaner, participating retail
outlets. With respeet to the latter, the fairer treatment accorded the
smaller retailers would serve to encourage their participation

, without

imposing a prohibitive recordkeeping cost factor on them.

Other Aspeets of Proposed Program Under Review

Several additional points were raised in our conference of June 17
which deserve attention here. Although previously indicated in the
March '8 Request for Advisory Opinion , we want to emphasize that
partieipating retailers will not be required to carry advertising for
products not sold in their respective locations.

Consistent with the company s good faith efforts to insure that its
program is fair and reasonable in its application , MARPOS is pre- .
pared to report periodically to the Commission s staff the manner in
which its program is being implemented.

In eonclusion , we shouJd like to emphasize tbat the MARPOS pro-
gram has been developed by Don Fedderson Productions , a firm which

produces the My Three Sons, Lawrence Welk, and other television
shows. The Fedderson executives are careful and thorough; they

have never had any past dii!ieulty with federal agencies. They made
it clear to their counsel and to the Commission s sta,ff that they in-
tended to extend themselves to the limit in complying with all prior

guidelines of the ageney in developing the MARPOS promotion
since the company is undertaking substantial investment in designing
and testing the program.

Every effort has been made to follow every Commission staff sug-
gestion to the Jetter, including informal clearance of every word of
revised drafts. During this period of nine months, Don Fedderson
Productions has invested in good faith nearly $600 000.00 in design

and redesign of' machines, field testing of machine operations, se-
curing consumer reaction, and other steps necessary to ready the pro-
gram for actuaJ operation. If clearance of the MARPOS program is
granted , the same degree of good faith and care will be taken in actual
operation of the program, inclnding making its results and any prob-
lems known to the Federal Trade Commission, or making sueh ad-
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justments as may be necessary to comply with the law as interpreted
by the Commission and the Courts.

Sincerely,

HENT Fox, ICrNTER, PLOTKIN & IURN.
(S) EARL W. KINTER.
(S) LAWRENCI" F. IhNNEBERGER
(S) SALVATORE A. ROMANO.

Letter of Request

MARCH 8 , 1971

DEAR MR. TOBIN:

1Jnder a separate letter of today s date, we are submitting a Request
for Advisory Opinion on behalf of our client, MARPOS Network
Inc. , which addresses itself to a promotional program under considera-
tion hy that company.

IVe are submitting the March 8 , 1971 , Request for Advisory Opinion
in lieu of our earlier Request for Advisory Opinion of February 2
1971 , and , accordingly, we are withdrawing tho February 2 Request
letter and seek Comlnission review and action only as to our Request
letter of March 8 , 1 D71.

Sincerely,

ARENT Fox, TCTNTF.R, Por:rKIN & ICAIIN.

(S) EARL .V. KINnm.
(8) LAWRENCE F. l-IEN EmmGER.(S) SALVATORE A. ROMANO.

MARCH 8 , 1971

DEAR Mlt. ToBIN:
In accordance with 8 1.2 of the Federal Trade Commission s rules

we are submitting herewith a Request for Advisory Opinion on be-
half of MARPOS Network, Inc. , concerning" third-party promo-
tional program contemplated by that company.

Requesting Party

MARPOS Network, Inc. (herein Network) is a wholly-owned subsidiary
corporation of Don Fedderson Pl'1dud.ions , Inc" a California corporation.
Network proposes to cstablh;h a tripartite promotional aJlowanc:e program.
As a third-lJarty intermediary, NetworJ( would enlist ,suvpIiers as participants
in its program , which wil be oriented toward point-of-purchase advertising in
retail grocery outlets (loeations). The proposed program is not presentJy in
operation and the requesting party is not the sllbjPct of any pending investiga-
tion or other proceeding by the Federal Trade Commission or any other govern-
mental.agency.
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The Nature of the Program

Network has developed a new advertising medium for point-of-sale advcrtising
of consumer products in retail outlets. A central feature of the program is the
installaHon by Networl\: of Ilotion advertising displays. The display device in-
volved constitutes a unique promotional approach in advertising suppliers
products in retail outlets.

Network' s program wil be oriented toward advertising products normally sold
only in retail grocery outlets. In any situation where a participating .supplier
featuring Qne or more products in Network's program also sold such products
in non-g-rocery outlets competing with grocery stores in the program, Network
would expand its program (with appropriate program notification and review
safeguards) SD as to assure that competing non-grocery retail outlets were offered
functionally suitable treatment on terms proportionally equal to those provided
grocry stores under the program.

Network wil make it clear to potential retailer participants that they are-
not required to carry any particular product or products as an incident of
tho program, and that product advertising wiJ be selected to a surc tlIat only

products normally sold by participating retail outlets would be advel.tised in
their locations.

In view of the disparate sizes, physical structures and customer traffc aIIong
retail grocery outlets etwork has developed three variations of its display
approach.

'1'11e " '1' ype A" display unit involves a promotional device, which would
carry thirty (30) frames moving on a conveyor-type track system suspended

from the ceilng across the center of the retail outlet. Moving in and Qut of two
fixed stations anchored on the opposite walls, the frames travel periodically
across the center of the retailolltlet. Each sign would he forty (40) iuche"
high and sixt.y (60) inches wide. Although each unit would be capahle of
carrying sixty (60) color advertisements (one on cach sid-e of the thirty (30)
frames), Network migbt retain some of the sides f!(r the purpose of conducting
public service and related messages. 'l' he remaining sides would be devoted to
advertisements of products sold by suppJiers.

The "Typ.e B" display unit is a variation of the "Type A" uevice, designed
Sf) that it c,an be installed in retail outlets which , becanse of their limited bteral
sizp, or some other physical elw.racteristic, cannot accommodate the "Type A"
promoLional device. This device is inst.alled so that. it moves within the store
on a rectangular course, and both sides of each sign would be visible to cuslomers
in the retail outlet.. In addition, the size of the signs is scaled down to twenty
(20) inches high 'by thirty (30) inches wide to accommodate the size of the
retail outlets involved. However, the SflnH number of sirles ,vould be devot.ed
to advertising the products of suppliers and t.he snme number of sides would
be retained by Net.work for public service messages as in the "Type A" display.

The "'l'ypc 0" display unit has l)(en designLl, with three variations
accommodate retail outlets whieh ('auld not utili\:e in a practieal business sense
either the "Type A" or "Type B" units: (1) sixty (GO) one-sided colored ad-
vertising displays sm;pended from stationary cables. instaUec1 on the ceilng of
the store; (2) thirty (30) two-sided colored adverthdllg dh;play frames sus-
pem1ed from stationary cahles inst.alIed on the ceilng of the .store; or (3)
where neither (1) nor (2) would be usable or s11itahle. Kebvork, as an alternative
extension of its program, would provide advertising displays of reduced size
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or point-of-purchase materials such as paste-on, slot or other type!' of removable
signs, :,1:uffer:;, handbillf-, or similar promotional mab rials on terms pro-

portionally equal to those otherwise pl'vided under (1) and (2) of the pro-
gram , as outlined immediately above.

Thus, the variations of the "Type C" display unit would accommodte retail
outlets in accordance with their respective physical characteristics, so that
one of these variations would be usable and suitable and tailored to the
physical needs of the outlets involved.

It should be noted that the number and the size of the frames for the displays
are approximate and might be altered, depending on economic considerations.
Moreover , the -signs wil he designed so that their size would not preempt the
space available in medium and smaller retail outlets for the advertising of
suppliers who are not participating in Network's program.

Reg:!rdless of which display unit B or C) is involved, Netw()rk wil enter
into standard lease arrangements with retail groccry ontlets whic.h elect to par-
ticipate in its program. Such leases wil 'authorize the instaIlati'on of the display
unit and wil provide for the payment of rent to the retail concern , hased on its
current average annual dollar gross volume of sales, irrespective of the display
alternative used. Network wil have complete responsibilty for installng, serv-
icing and maintaining the display nnits. '.Dhe .retail outlet wil incur fia expense

under the program.

Conformance With Applicahle Law

Network has designed its :program with a view toward compliance with Sections
2(d) and 2(e) of the Ioobinson-patman Act amendments to the Clayton Act
and the Federal Trade Commission s Guides for Advertising Allow-ances and

Other Merchandising Payments and Services, whkh contain the detailed imple-
mentation of the provisions of Sp-c!:ons 2(d) and 2(e).

Network recognizes that its program places it in the position ofa third-party
promoter or intermediary. 'l'he Commission Gwide8 specifically note that sup-
pliers can discharg-e their obligations with regard t.o the applicable statutory
provisions . hy the good faith utilzation of a third-party promoter or other inter-
mediary, provided both r-omply with certain specified standards.

Althongh Bupplier-sponsors would continue to bear responsibilty for the legal

operation of a third-party promotional program within the context of the good
faith standard established under the Guide!; Network, as a third-party inter-
merliary, recognizes its responsibilties in the administration and operation of
its program , and submits the following information to detail the manner in
which it wil operate Hnd ilHplement: its program.

A. Proporfiona'uzatio1'.. In return for the retaikr-lessors ' permitting Network
t.o install the advertising display units, Network wil provide a rental or lease
paYIl1Pnt to each participnting retail grocery outlet. The method of proportionali-
zation for the rental or lease Imyment is based on the current average annual
dollar gross v;olume of sales. l\etwork has formulated "Classification Brackets,
lmsf'd upon t.he currf'nt a"erage annual dollar gross volume of sales of the retail
Olltlf'ts involved. JiI\r-h participating retail grocery outlet wil be- paid the amount
of ,'ental .specified for the "Classification Bracket" RPv1ieahle to that outlet: The
rental or lea!'e l1aympnt as amon the brarkpts is designed to assure proportionally
equal 1reatnu'nt through the nse of a COIlHtant and uniform percentag-e factor.
At the present time it is antidpated that the uniform peref'ntag-e fador wil be
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one/twentieth (1120) of one percnt (1%) .of the current average annual dollar
gross volume of sales applicable to the - particular "Classification Bracket" of
the outh tinvolved. '1'be percentage factor may he altered prior to implementa-
tionof the program or during different phases of its operatioil. In any event, the
percentage factor would be uniformlYRlld constantly applied to assure propor-
tionally equal treatment to all retail outlets participating in the program.

etwork provides the following rate schedule with a breakdown of the
Classification Brackets" to ilustrate how the constant percentage factor will

operate in providing the rental or leaRe payment:

Dollar volume
classification bracket

of listed location
Averagc annual dollar gross volume

of listed location

--_--

----- $3 000 000 and OVCL._

- u - $2 800 000 to $3 000 000

- -_-- ---

- $2 600 000 to $2 800 000-

__-

-- $2 400 000 to $2 600 000_
5--

- -

- $2 200 000 to $2 400 000--

_-- _- -

6-- --

- - -- - - - -

-- -- -- $2 000 000 to $2 200 000--

- - - - - -- --

7--__---- ---- $1 900 000 to $2 000 000--_
-- $1 800 000 to $1 900 000_

----- ----g--

---- $1 700 000 to $1 800 000-- .
- $1 600 000 to $1 700 000-

1'-_

- -

-- $1 500 000 to $1 600 000--

______- ----

- $1 400 000 to $1 ,00 000_--
13-- - $1 300 000 to $1 400 000--

--_

14-- - $1 200 000 to $1 300 000_--
15 - - $1 100 000 to $1 200 000--

-----

16--

----

-- $1 000 000 to $1 100 000_

17 - - --- - -

- -- - -

-- -- $900 000 to $1 000 000-- - -- -- -- - --
18-- -- - - -- -- $800 000 to $900 000_

-- --

19_

-- -

- $700 000 to $800 000_

20_- - - - -- -- - -- 

- - -

- $600 000 to $700 000.- -

-- -- -- - -- --

2L--

- .--

- $500 000 to $600 OOO

- -

22_

___--

--- $400 000 to $500 000- -
23--_

- ---

-- $:100 000 to $400 000--
24--

- - ---

-- $200 000 to $300 000--25- - -- -- - -- - $100 000 to $200 000-26- -- -- $,10 000 to $100 000-- -- -- -- -- -- -- -
27--

-- --

- 0 to $50 000--_

-- --

Annual rate of
payment per
listed location

500
450

, a50
250

, 150
050
975
92"
875
825
775
725
67"
625
571)

525
475
425
:175

325
275
22.
175
125

37.
12.

As indicated in the rate schednle, the method of proponionalization wil tend
to favor the smaller retail outlets in view of the maximum and minimum paymen't
brackets. Economic feasibilty requires that etwork establish a maximum limit
on the amount of payment 'to be received; consequently, the percentage factor
would operate with a ceilng limit for those outlets which exceed $3 milion in
current averag-e annual dollar gross volume of sales. Therefore, at the presently
contemplated rate, 'the maximum payment would be $1500. In addition, within
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each"Classification Bracket" the smaller volume retail outlets tend to be favored
to the extent that the payment is computed by applying the :prcentage factor to
the median current average volume within each bracket. Although this is the
case, the situation is consistent with the essential purpose of -applicable law and
fosters the overall fairness of the program.

The method of proportionalization comports with the admonition in the Com-
mission Gudes that payments should bcproportionalized on a basis that is fair
to all customers who compete in the resale of the supplier s products. The method
utilzed is consistent with the traditionally and generally accepted methods of
basing payments on the dollar volume or on the quantity of goods purchased

during a specified period.
B. Com.peting Customers: In view of obvious limita'tions in the productiQll of

the promotional display units , J\etwork initially plans to conduct its promotional
program in selected trading area' s. Essentially, the program wil be offered in
major geographical markets , utiizing a time factor in reaching each such market
or groups of markets. Suppliers wil be cnlisted to participate on the basi of all
competing retail ouOets in the trading area (s) involved.

It is anticipated that Network wil establish a cut-off date by which time
retail grocery outlets within a particular geographic market or area wil be
permitted to sign up for initial participation in 'the program. Network would
advise retail out:ets that they would have thirty (30) days from the time
Network conduded its notification campaign in which to sign up for the program
within the particuJar geographic market or trading area.

Permitting retail outlets a thirty (30) day period in which to react is con-
sidered well within reasonable bound;: 'in view of the form of notifkation that
is being provided (see " ;'otificntion and Monitoring, infra at p. 13). IIO\yever

within Hpproximately ninety (90) days from the completion of the initial phase
of the program, ano periodically thereafter, Network would return to the geo-
raphical market or area to provide the retail grocery outlets in that area (in-

cludin uew entrants in the trading' area) another opportunity to participate in
tllP program. (ind1Hling the alternative methods of participation). In defining

each market , .2etwork \vil take steps to asstlre that any competing retail outlets
operating on the periphery or fringe of each market , but outside the area selected
would be given an opportunity to participate in the promotional program.

C. Functiona, " A' vaUalJ'IW.y: In order to ensure that its Jlrogram is functionally
available to the needs of the various amI disparate rPtaiJ outletR involved , and
taking into consideration economie fador" \"hieh make it prohihitive to install
the "TYIJe A" unit in an retail groeery outlets. Network has designed three alter-
native methods of participation ill its pmgr::n. However the bas'is t01' the rental
or lease TJ(/yment is the Sn1ne under each a./ternati1Jc.

The "Type A" dif'lliay unit involves the llti1izntion of the promotional device
suspended from the ceiling, which would move across the center of the retail
outlet. This would be usable and suitable for the larger volume grocery retail
out:pls desiring' to participate in the progrnm. Consequently, retail outlets with
current average annnal dollar p:i'oSS volume of sales fallng within the larger
numbered "Clasf'rifieation Brackets " could ('a ily utlize the pl'omotional device.

The "'l'ype B" display unit relates to the promotional unit with the scaled
down signs suspended from the ceiling which would move rectangularly around
the center portion of the retail :Ol1tlet. 'Phi;: is usable and sl1itablcfor intermediate
size retail outlets fallng within the middle numbpred "ClassificaUon Brackets
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which cannot accommodate the "Type A" unit either due to the limitations im-
posed by physical characteristics and/or insuffcient volume, whieh make it
economically impradicabJe to install the "Type A" unit.

Where neither the "Type A" or "Type B" unit would be usable and suitable
to the particular needs of the- smaller retail outlet, Network has des'igned a
further alternative, the "Type C" display unit. In th::i latter instance, the same
number and size of the signs that are employed in the "Type B" facility would
also be used iil the "'Type C" unit, subject to the alternative treatment outlned
on page four (4) herein for stores in the "Type C" category. However, because
of the smaller size of the store, as well as economic factors which make it pro-
hibitive to install the '''l'ype A" or " Type B" unit, these alternatives would be
usable and suitable for retail outlets which have current average annual dollar
gross volume of sales falling within the lower numhered "Clas:-ification Brackets.
Again , the rental or lease payment would be ilade on the same hasis as is the
case with the "'l'ype A" and " TYPe R" units.

It is again emphasized that Network' s leasing arrangements with retail outlets
wil be uniform and non-discriminatory. Each retall outlet wil , by the terms of
the lease, be enlisted as a program participant Ior an identical period of time
from the date of the instllation of the display unit.

D. Notificat.ion anll Monit01 ing; With resp( ct to each geographical market that
it enters, Network wil proviue notification to aU competing retail grocery outlets.
As part of its program of notification, Network intends to carry on publicity
through advertisements at reasOlwbl( inh- rvals in various reco!-:ni7.ed trade pub-
lications of general and widespread distribution, setting forth the essential fea-
hIres of the promotional prog-ram and identifying- the specific source for further
partieulars and details of the program. In those areas where local or regional
trade publications exi"st, Network would also advertise availabilty of its pro-
gram in thcse latter trade publications. In addition , Network wiJ provide suitable
essential featul'e:- " advertising (including source idcntification) in newspapers

of general circulation within the geographic market. Letters describing the pro-

gram will be sent 1.0 all corporate cl1ain:- ami to all cooperative, voluntary, and
independent wholesale warehonses serving the sclected trading- areas , along with
envelope stuffers d scrihjn the provosed program in detail, to be supplied to
their retail cnstomcrs. These uotification procedures have heen carefully designcd.
hy NPtwork to inSiure their effectivencss in practice.

Network would be responsible for the installation, servicing and maintenmwe
of the promotioual devices under each aspect of its program. As a consequence.

Network personnel would visit participating retail outlets periodically and
monitor retailer use of the furnished displays.

Each plll'ticjpat:ng retail outlet would he rcquired to provide Network \-vith
reasonable as ;urance t.hat its current dollar g-ro;,s volume- of salel' just.ifes placing
it wiihin the proper "Classification Bracket " and would he required to notify
Network of any changes in this respect whieh would affed the former s "Classifi-
cation BI"!lcke1. " In addition , Network win s110t check to ascertain wb('th r cllncut
dollar gro:-s volume of sales justifies placing irulividual locations: within their
respectiv(! "CJas.'Jification Brackets.

EJ. CcrtijiooJion RequIrements: At reasonable intervals , Network would provide
written certificaf:iqn to all partidvating sllvpliers that the Jatters ' retail custom-
en; are being treated in conformity with Nctwork' :- third-party agrcement, as well

4070 -88:1- - (j8
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as appliraiJle law aud the Federal Trade COllunission Gnides implementing that
Ltw. Snch certification wil be made at appropriate intervals for each geographical
market.

Conclusion

Network has designed a third-party promotional program which
is honest in its purpose and fair and reasonable in its application. At
eiteh step. it. has sought to abide. by the st.andards imposed by the Com-
missioIl S Guides, with a view tmvard assuring proportionally equal
treatment to a11 participating retail outlets , adequate notification and
proper monitoring. Network anticipates that it win undertake periodic
reevaluations of its program to assure that its implementation is con-
ducted pursuant to applicable legal standards. Indeed , the present
request is submitted for the purpose of obtaining the Commission
guidance to assure that the program s design and implementation will
be consistent with the legal requirements.

Respectfully slXbmitted

ARENT, Fox , KINTNER , PLOTKIN & KAHN.

(S) EARL W. K'XTNER.

(13)

(S) SALVATORE A. RO)fAxo.
LA\VHENCE F. HEN EBEHGER.

Designation of the gold content of a ball pen. (File No. 723 7001)

Opinion LetteJ'

DEAR IR. HEmuoT:
This is with reference to your request for an advisory opinion

regarding designation of the gold content of the ballpen yon plan to
market. The Commission is of the opinion that:

(1) Abbreviation of the term "electroplate " or "electroplated" to
indicate that an item is gold eleC'roplate(dJ would tend to mislead
ma,ny consumers who would not know what thc abbreviation sig-nified
would therefore : constitute an unfair and deceptive practice in COln-
meree within the meaning of Section 5 of the F!'dcral Trade Com-
mission Act. Various industry guides dealing \vith the labeling of gold
content suggest a policy against abbreviation of the terms "electro-
plated" (see 16 C. H.. gs 23. : 202 226) and the most rccent guides
for the Watch Industry forbid it in terms (see 16 C. R. 245.3(m)).

(2) Designation of the karat fineness 01 a gold electroplated pen

SEPT::1RER 7 : 1971
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may be made by placing the karat designation before the deBignation
of "gold electroplate ( dJ."

(3) Designation of the thickness of tbe gold electroplate may be
made by placing the thickness designation before the designation of
gold electroplate(dJ. ': Designation of thickness may be made in

terms of inches only, or in terms of both inches and microns, but not in
terms of microns only since the significance of microns is not generalJy
understood 'by consumers and may tend to mislead.

(4) Designation of the weight of the gold electroplate as proposed
may not be made, since the Guides for the Pen and Mechanical Pencil
Industry (16 C.F. R. & 226) do not provide for such designation , and
its use may tend to mislead consumers.

For the foregoing reasons , of the designations you propose

, "

22 K
GOLD ELECTROPLATE " with "electroplate" designated by the
same size letters as "gold," may be used to identify the pen YOll describe.
The following designations are inappropriate for the indicated
reasons:

(1) 22 K GOLD E.P .-abbreviation
(2) 22K E.P. GOLD-abbreviation
(3) 22 K G. abbreviation
(4, ) 2% MICRONS 22 K G.E.-abbreviation; use of microns only
(5) 2.5 lI 22 K G. -abbreviation; nse of microns only
(6) 2.5 MICRONS 22 K GOLD ELECTROPLATE-use of

microns only
(7) 1/5022 K GOLD ELECTROPLATE-use of weight desig-

nation
(8) 1/5022 K G. abbreviation; use of weight designation
(9) 1/50 22 K GOLD E. -abbreviation; use of weight desig-

nation
By direction of the Commission.

Letter of Reqllest

7 JULY 1971
H OXORABLE CO:\flITSSIONER:

This is a request for the Commission to furnish an advisory opinion.
vVe plan to manufacture and market in the l;nited States a ballpen

haying a gold electropJated casing. Attached is a drawing (HH
7/7/71) of the proposed ballpen. * The casing consists of four metal
parts: pushbutton; pocket clip; cap; and barrel. Each of said parts
will be electroplated with a gold alloy of 22 karat fineness to a minimum

ot reproduced in thIs voJume. The sketch J8 a,IJilahle for 1nspectlon at the DlvlsJon
01 LegaJ and Public Records, Federal Trade Commission , \Vashlngton , D
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thickness of at leas 2.5 microns, i.e. 100 millonths of an inch. The
plating will 'hemorc than 2% (i. 1/o0) of the weight of thc casing.

We propose to place on the cap (in addition to our trademark and
the " " country-of-origin mark), one of thc following markings:

22 K GOLD JiJ.P.

22 K GOLD ELECTROPLA'l'

22 K P. GOLD

22 K G.

20' MICRONS 22 K G.

5 M 22 K G.

5 MICRONS 22 K GOLD )DLECTROPLATE

1/50 22 K GOLD JUJCTROI'LATE

1/50 22 K G.

1/50 22 K GOLD E. I'.

The markings sct forbhabovc appear to be neither cxpressly ap-
proved nor expressly disapproved in the various FTC TradePradice
Rules dealing with gold representations, i.e. the rules for: the Foun-
tain Pen and Mechanical Pencil Industry; the Jewelry Industry; the

Sun G1ass Industry; and the Meta1lic ' Watchband Industry.
Said various Tra.dc Practice Rules, by setting :forth examples, ex-

pressly approve the use of abbreviations such as " " (for Gold
Fi1led), " " (for Go1d Plate), and "KG. " (for Rolled Gold
Plate), but do not expressly set forth any examples of suitablc anal-
ogous abbreviations usable on gold electroplated items.

Sttid Rules cxproosly permit use of a weight dnsig-nation and a karat
designation for items marked as "rolled gold plate

, "

.R.

, "

Gold
Filled" or " ; but do not expressly go into the matter of a karat
desig11ation for gold elcctl' oplated it'ems or the matter of a thickness or
weight designation for gold electroplated items.

The FTC Guides for the 'Watch Industry, which are more recent
than said Hules, expressly approve.. using a ka,rat designation or a
t.hickness designation together with the term "Gold Electroplate
These Guides, however, have diiIerent (and greater) thickness require-
ments for use oJ the term " Gold Electroplate

\Vill yon plmtse give us your advisory opinion on thE' legal permissi-
bility, under Section 5 01' the FTC Act, of each of the above-proposed
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markings for the bal1pen casing described above. Any further guid-
ance you deem advisable would also be appreeiatcd.

Thank you.

Respectfully submitted
HOWARD llERRIOT,

Legal Oounsel.

Proposed Acquisition of Controllng Stock Interest in
Life Insurance Company. (File No. na 7029))

Another

Opinion Letter'
SEP1'E'ffER 21 , 1972

DEAR MR. LOCHNER:

This is with further reference to your request for an advisory opin-
ion regarding MONY's proposed acquisition of North American.

TheCommisslon is of the view that 'before an informed decision
could be made in response to your request extensive investigation would
be necessary. In this circumstance, MONY' s request for an advisory
opinion is inappropriate under Section 1.1 (c) of the Commission

uIes.
The foregoing should not be construed as an indication that the

Commission is not deeply concerned about the potentiaJ for anticOJn-

petitive effects -attending an acquisition of the size ( ontempl-ated in
your request.

\Vethink it obvious that no conclusive judgment with respect to the
legality of the transaction eRn be rendered by the Commission on the
basis of the hcts submitu,d. 'Whether 01' not MONY' s acquisition of a
controlling interest in North American would be lawful could only 'be

determined Lfter extensive investigation of aIL relevant factors, in-
cluding the history, structure and behavior of thc industry and markets
:affected by the acquisition. Questions such as the eft'eets on potential
competition and on barriers to entry eannot be determined without

conducting a full investigation of a sort which is inappropriate in
responding to a request for an advisory opinion.

In expressing its opinion , the Commission emphasizes that it does not
imp1y any vie\v as to whether, if the acquisition is consurnm'atcd, the

Commission would issue a complaint. The Commission s determination
in such regard would depend on the outcome of the extensive investi-
gation that would be required; and such investigation would entail an

"'Because of the volume of material submitted , all of the materials nre not published.

TIow('ver they are on the public record and arc availnble for iT1sJH cti()I\ at the Division of
Lcgal and Public Records, Federal Trade Commission, Wasbing'ton , D,
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examnation into various relevant competitive factors as they might
exist at the time proceedings were instituted.

By direction of the Commission.

Letter of Request
MAy 27 1971

DRAR MR. TOBIN:

Our client, The Mutual Life Insurance Company of New York
("MONY"), 1740 BroadwlLY at 55th Street, New York, New York
10019 , respectfully requests an Advisory Opinion as to whether an
aequisition by MONY of a majority of the eapital stock of Nort.h

Ameriean Life and Casualty Company N. ) would or would

not in the opinion of the Federal Trade Cmnmission ("FTC" ), violate

any of the laws administered by the FTC, including Section 7 of the
Chyton Act.

On May 12, 1971 , MONY notified the FTC of t.he contemplated
acquisition pursuant t.o the FTC' s Pre-Merger Notification Resolution
and filed its Special Report on May 20 , 1971. Not.ices of the proposed

acquisition have been or will be filed with the New York and Minne.
sota Insurance Departments. These departments arc authorized to dis-
approve the transaction bas upon considerations similar to those of
Section 7 of the Clayton Act. 27 McKinney s (N. ) lnsnrance Law

46-a(b) ; 67; Minnesota II onse Bil No. 1595 , Sec. 2, Subd. 4, e!fee-

tive May 15 , 1971. "Ve know of no othe,r investigation of the proposed
transaction. In requesting an Advisory Opinion , MONY does not.
waive such rights as it may have under the McCarran-Fe'rguson Act
(15 D. C. 1012(h)) to claim t.hat the proposed acquisit.ion is not

subjeet to the jurisdiction of either the FTC or the Department of
Justice.

MONY was incorporated in the stlLte of New York on April 12
1842. It is a :mutual life insurance company and sells to the public only
participating ("par ) insurance , that is , insurance on which dividends
are fronl time to time paid to the policyholders.

"Y opcratss in 50 st.ates, tbe District of Columbia , Puerto Rico

the Virgin Islands and Canada. It sells a broad line of life, accidcnt

and health insurance, including whole life and endowment, term , indi-

vidual and group. MONY does not sell and has no subsidiaries whieh
sell other forms of insurance , such as property-liability. MONY has
not to date acquired any existing company in or out of the insuranee
field. It caused ,to be. organized and O'VIlS several small companies re-
lated to its activities, to wit MONY Advisers, Inc. , which in turn pro-
vjdes investment management for MONY Fund, Inc., an open-end
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mutual investment company. IOXY Advisers, Inc. , owns MONY
Salcs , Inc. , which offcrs shares of thc Fund to the public. Other wholly
or partly owned or sponsored companies arc IONY Mortgage Inves-
tors, a rea-l estate investment trust, Key Resources , Inc. , R- premium
fina,Deing subsidiary, and Insurance Systems of AmeTica which pro-
duces and markets computer software systems for the- life insurance
industry.

N. Am was incorporatcd in the state of Minnesota on April 17 , 1896.

It is a stock life insurance company and se1Js only non-participating
non-par ) insurance , that is , insurance with respect to which no

dividends are paid to the policyholders.
K. Am is liccnsed in 49 states (all except New York), the District of

Columbia and Canada. It sells a broad line of life and accident and
health insurance , including whole life and endowment, term, individ-
ual , group and accident and health. Despite the word "CasualtY:' in its
name, N. Am does not sen and has no subsidiaries which seH other
forms of insurance, such as prope.rty-liability.

In )Iay 1968 : N. Am acquired the assets and business of a smallljfe
company, Thomas Edison Life Insurance Company, of Des :Moines
Iowa , and the latter s who1Jy-owned subsidiary Nalae Financial Plans

Inc. , a broker-dealership. At the hme of acquisition, Thomas Edison
Life had about $51 000 000 of insurance in force. Thomas Edison Life
opeTation were fully merged into L Am s and figures herein relating
to N. Am , since the merger. include Thomas Edison Life.

\Ve are advised that the consideration..,; weighed by fONY in reach-
ing a t.entative decision to acquire K. Am included the following:

(a) The behef that the investment of funds in the stock of N. Am
would bc more. beuefieial to MONY' s policyholders than would the
placement of snch funds in other investments currently available to
\IONY.

(b) Acquisition of N. Am would aid MOKY in broadening its
access to the brokerage market. 1\ . Am , in contrast to 1:fONY is geared

to a brokerage operation. K. Am , we understand , has averaged 380/0

of its neV\- sales of life insurance from brokers , in contrast to 1\10NY'
370. K. Am is said to have around 9 400 brokerage contracts , of which
ahout 400 are considered active. MONY eau expect some though not
a large flow of business from such of N. Am s brok( rs as do not have
strong ties with other mutual companies. K. Am s 250 career agents
might also generate some business for :\10NY.

1 See Special Report of . filed !lIay 20 , 1971.
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(c) 10NY' s field force, consisting of some 4 500 career agents

could be expeeted to challel some business to N. Am. To some clients
only low cost term or low premium non-var whole life, unavailable
from MONY ' can be sold. Those sales are now lost hy MONY to
Imrehttcd stock companies. To the extent that these sales were dirP-Oted
to N. Am , MONY would , t.hrough it.s ownership of N. Am stock, indi-
Teetly share in the profits therefrom. Moreover, for MONY's agents
to be able to offcr non-par insurance through an affliated company
tends to broaden the services which can be offered to clients.

(d) Experimenting with new lines of business is easier for a small
stock company than an established mutual company. N. Am might.
serve as a testing ground for such new lines.

(e) MONY could offer to ; Am financial services and to its a.gents
and brokers a broader product line including mutual funds and vari-
able ftnnuities.

(f) MONY eould provide for reinsurance for N. Am.
(g) MONY's reputation in the industry could increase the conf-

dence in N. Am of prospective clients of N. Am.

A. The Pmdllet Market

Both Y and N. Am sell the normal eompJcment of whole life
endowment and term , individual and group, and accident and health.
Since accident and health insurance is a minor part of the business of
both conlpanif'j , we arc of t.he opinion that the significant product mflr-
h:et, vicviring the acquisition as horizontal in nature, is life insurance
generally.

l\fONY, us we have said , cannot sell non-par insurance. N. Am sells
only non-par insnrance. The distinction betwC0n non-par and par in-
Sl1rn.neo may suggest the presence of a conglomerate aspect to tho
acquisition. Later herein ,ve present our view that non-par and par
insurance should not be considered as separate product Jines.

D. The Geographic Market

Both MONY and N. Am are licensPd in 0111 states except.tha.t N. Am
is not licensed in New York. The nation, therefore, undoubtedly oon-
stitutrA."3 a reh vant geographic market. We sha11 , however, also consider
stato and regional markets.

2 :.rONY , hl'lng- a mutual life immrance company, Js furbidden by law to sell non-par
lnsllrnncc. 27 McKinney /! (N. J I'/.RuranC'e I,aw 216(5).
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C. Concentration, Market Shares and
Market

llankings in the National

The sale of life insurance is a very large business, and many of the
companies engaged in the business are large. The absolute size of the
companies in the insurance industry is not, however, indi-cative of con-

centration within the industry, as sometimes may be true in other in-
dustries. Unlike the surety and fidelity insurance markets, which are

the subject of the Commission s proposed complaint challenging the
merger of American GenerallnsuraFce Company and Fidelity Deposit
Company of Maryland , concentration in the life insurance Inarket has
been declining; for many years.

Concentration and market shares in the life insurance industry may
be rnea-sured by various teEts, including admitted assets , total insur-

anC-- in force, ordinary insurance in force , ordinary premiums re-
ceived, group insurance in force and group premiums received. In

1969 , the most recent year for which we have complete statistics , con-

centration of the four largest in the life insurance business was as

follows: '
Adndtted Assets (Total) -

--- ---- ---- --- ----

our largest (a) -

--- ""--

Percent of 1 largest (Percent.) -

----- ---

Insurance in 1!'orce ('1'otal) --

-.- ---

Four large,o;t (b) -

-.- -.-- ---

Pel'cent of 1 largest (l'erc( nt) --

- -

('nUnary InsuI'ance in -Force ('Total) (e)-

---

Ifour largest (d) -

--- --- --- --- ----

Per('cnt oj' 41arp;cst (Percent) -
Onlinary Premil111s Received (' rola!) (c)-
Four largest (e) -

--- ----

I'er('ent of 41argpst (Pen'enl)_

--- ---

Group Immranc( in Force ('1'ota1) (c)-
Four larg-( st (f) -----

--- --- ---

P(.reent of 1 largest (Percent) -

---

Group Premiums Received ('1'ota1) (c) -

---

Four largest (f) -
Pen cnt oj' '1 largest (Per('ent)_

- -

$213 257 , 000 , ())O

, 9l!), 611, ODO

37.
482 , 280 , 000 , 000

431 , 159 , 151 , 000
20. itS

$678 . 887. 000. 000
223 517 160 , 000

R2. n

$14 , 83 , 000, 000

5, 151 , 000 , 000
3':1.

483, 240 , 000. 000
225 , 0'i' , 000. 000

46.
280 . 000 . 000

1, 647 , 5 , 000
38.

3 Except wherf" otherwl\:f" uoted , statistical1igures herein are taken from Bcst' s hlBU1"anCe

Reports , LiJe-Health 1!)70 ("Best' ). For convenience Fortu1!e List (May 1970) of the
50 largest insurance cOllpanles ;.S appende(1 hereto as Exhibit A. Fortune of iay 1971 has

very recently been pnblisl!Cd. It contains certain statistics for the iJO largest life 1m-IUra nee

comp;wies In 1970. A cop,)' 18 attached fl8 Exhihit n. ComIIJr1;;on with the 1970 Fortune

ilJdicates that for all prat'ical purposes the 19(19 figures use!l herein arc represcnt.:ltive.

(a) Prudential , Metropolitan , F,.qultalJle , New York Life.
(b) Metropolitan , Prudential , Equitable, .Tohn HancoeiL
(c) From 1970 Life In. urance Fiwt Book, pp. 20 , 22 , 29 , iJ9 Fact Book"
(d) Prudential , MetropoUtllIl , New York Life, John Hancock.
(e) Prudential , Metropolltan , New York LIfe , Eilultuble.
(f) Metropolitan , l'rudential , Aetna, Equitable.



1060 FEDERAL TRADE COMMISSION DECISIONS

Reque.,,,t 79 F,

Under any of these tests, market shares of the four largest fall far
Bhort of thc desc.ription of a highly conccntrated market in the De-
partment of Justice A/erger Guidelines , where such a market is
described as one where the four largest firms have 75% or more.

The 1969 percentages, moreover, represent a significant and steady
decline over a period or many years. On an asset basis , for example, the
larger firms had the following percentages or the life insurance market
in the years indicated:

. 1937 b 1939 b 19, b 1957 "1966 "1969

Percent of assets held
by:

Largest firm

_--

18. 17. 15. 15. 13. 13.
Two largesL-- - - - - 31. 7 26. 25.
Four largcsL - - - - - - -- - 49. 49. 44. . 1 38. 37.
Eight largest_--

-----

60. 51. 06 49.
Ten largesL -- -- - - - - -- 70. 70. 64. 63. 54. 53.
Twenty largesL__ d 73. 63 d 72. 62 d 66. . d 6S. 11

Fifty largesL__

__--

d 85. 10 d 84. 37 d 78. 65 d 77. 16

II From Vol. 1 , Verbatim Record of the Proceedings of the Temporary National
Economic Committee , Feb. 6, 1939, pp. 14, :34, Exh. No. 222. The eight largest
firms at that time, in terms of assets, were Metropolitan, 18.()%; Prudential
13. 7%; N. Y. Life , 9. 6%; Equitable, 1'.0%; MONY , 5. 1%; Northwestern Mutual

5%; Travelers, 3. 5%; and John Hancock, 3.5%. These percentages are those
of 308 companies reporting. In 1935, there were 373 life insurance companies in
the country (1967 Life Insurance Fact Book p. 97). Hence , the TNEC percentages
are probably reasonably close to the percentage of all companies.

b Senate Report No. 1834. The Insurance Industry, 86th Cong.
, 2d Sess.

Report of the Committee on the Judieiary, Aug. 9, 1960 p. 224.
Best
Best's; Fortune July 1956 (Supplement), p. 15; Aug. 1958, p. 119; June 1967

p. 218; May 1970, p. 206.

The decline in concentration is confirmed on a life insurance in force
basis:

(In percent)

1963 1964 1965 1966 1967 1968 1969

Four largcsL - - 34. 33. 31. 9;j 31. 18 30. ,'53 29. 29.
Eight largesL-- - 46. 45. 44. 43, 42. 42. (a) 41. 66



1055 Request

when the market shares are based onThe same trend appcars
premiums reeeived: (b)

(a) The twenty largest had the follov.'ing percentagc:= in the years indicated:
195.ri- 67. 19%; 1957 65.08%; 19S() -- 1)5. 5%; HJ69- 51.55% (Best' s; Port'une).

(b) Unique j11anual Digest 1964, 1965; Fortune HJ66 70; Fact Book p. 57. The

percentages exclude Canadian companies doing business in the United States.
Their inclusion would decrease the percentages indicated by 1 % to 2%. Premium
receipts include premiums from Accident and Health Insurance.

(In percent)

1963 1964 1965(c) 1966 1967 1968 1969

Four largesL - - - 35. 35. 35. 33. g. 33. 32. 31. 02

Eight largest--

- -

49. 48. 48. 47. 46. 4". 44.

In contrast , the trend toward coneentratioll in the ATMrian General
case was, in the surety field:

(e) Temporary interruption of downward trend caused by adoption of Service-
men s Group Life Insurance ("SEGLI" ) which increased largest company s share

as prime insurer.
(In percent!

1962 IH68

- -

Four largest firm.
Eight largest firm

- -

And in the fidelity insurance fie1d:

lln percentJ

1962 1968

Four largest firrns- -

- -

Eight largest firms--

- - --

:J1

- -

vVhile the market share of the larger life insurance companies was
dedining, the number of life insurance companies has shown a sig-
nificant increase in the last twenty years (Fact Book 108) :
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Number of
Year: compa,nics

1950 -----------

--------- -------

----- 649
1955 ---------

------- ---------- ------------------

- 1 , 107
1960 --

--- --------- ---------- -----------------------

- 1 441
1965 -

- ---- --- ------ ----- -------

----- 1 , 6.'4
1966 ----------- -

- -------- ------ ----- - --------------

- 1 , 711
1967 ---

------ - ---------- ----------- -----------------

-- - 1 , 724
1968 ---------

--------- ------- --------- - ----

-- - 1 , 776
1969 --

------- -- -------------------------

- ---- 1 , 820
1970 -----

--------- -------- --- ------- --------------

- i 1 804
t Best' s Review March 1971 , p. 10.

While some of these companies are quite small fairly new companies
havo apparently progressed quite well. A_ccording to the Fact Book
(p. 108), life insurance companies founded between 1926 and 194"
wbich accounted for 4% of life insurance in force in 1945 , had in-
creased their market share to 10% by 1968 , and companies founded
after 1945 had achicved 13% of the total.

J\10NY, considered in absolute terms , is of course a large company.
Compared to the giants in the life insurance industry, however, it is
not large, and its market share as well as that of N. Am are very small
as shown by the following table:

MONY

1969,
Admitted HO:Scts- -- -

- - -- -- - -- ---

All insurance in fOJ'ce_

___-- -----

Ordinary insuranu(
In C8_

___ ---

Prcmium:= reeeivcd--

____

Group insurance:
fu forc(

------

Premiums received_

__----

, 011 , 93.5 000
, 742, 96; , 000

, .

554, 551 , 000
28t:i , (j27 , 000

, 736, 049, 000
, 715, 000

MONY

---

19(j!)-Percentage of total market:
Admitted assets- -- ------

-.. - -- - - ----

All immrance in force- - - -

- -- - ----

Ordinary insUnLnce:

In forcc- --

-- ---- ------ ------

Premiums received

-- - - - ----- - -

Group insurance:
In force- - -

- - -

nn_

---- - -- -------

Premiums receivednn_

__- -- ----

1. 71

1. 70
1.9:

$1; , 082 , OS7
548 921 000

, 91 n , 324, 000
, 5. , 000

, 638 , ;)61 , 000
, 76" , 000'

N. Am Combined

O(-j 1. 77
1. 23

1. 98
O. 18 2. 11

O. :)4
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In terms or admitted assets, MONY in 1969 ranked eleventh in size 
and N. Am ranked 138th. The acquisition of N. Am will not inca.ease

lI0NY' s ranking.
In terms of insurance in foree, MONY ranked thirteenth in size in

1!J69," and N. Am mnked sixty-firth. The acquisition or N. Am would
increase l"IONY's ranking to eleventh. The combined Inarket shares
of the two companies , however, will remain far below the top eight.

Like the concentration trend in the industry as a whole
, llfONY'

share or the market has declined substantially. In 1937 MONY ranked
as the fifth largest life insurance company in the country, with 5.
of the total assets or all :J08 eompanies reporting.' In 1969 MONY

ranked eleventh with 1.71% or total assets or all life insurance com-
panies. ' On the basis of total life insurance in force , MONY declined

rrom 1.09% in 1965 to 0.9970 in 1969.
. Am s share has also declined slightly during the past five years. 

terms or total insurance in force, N. Am had 0.28% in 1965 and 0.24%

in 196!J. In terms or total premiums N. Am ranked 97th in 1969, with

only 0. 14% of the market (Fact Book p. 59). 'Vo are inrormed that
in 1970 , N. Am s premiums of various kinds declined from previous
years so that N. Am may decrease in ranking on that hasis.

The declining concentration trend in the inul1stl'Y, the extremely low
market shares of :MONY and N. Am, and the very low combined

lnarket share in our opinion distinguish the contemplated aequisitio

from previous cases where the enfOrCeITlent agencies prevailed. See
United State8 v. Pabst Brewing Co. 381 U.S. 546 (1966) (combined

share 4. 5%; increasing concentration; Pabst moved from 10th to 5th
position); United States v. Aicol/" 377 U.S. 271 (1964) (acquiring
company ranked first with 27. 8%; acquired company 30/0; high

conce.ntration); United State8 v. Von s Orocwry Co. 384 U. S. 270 272

(lU65) (acquiring company ranked third; acquired company ranked
sixth; combined company ranked second j combined market s11are

5%; both companies growing rapidly; increasing concentration) ;

Bmwn Shoe Co. v. Uncited States 70 U. S. 291, 342 4" (1962) (com-

bined company second in retail market; combined market shares in

MaNY remains eleventh In 1970 (Fortune May 1971 , p. 194).
" MONY continues in thirteenth posltlonln 1970 (Fortune MBY 1971 , p. 194).
7 From Vol. 1, Verhatlm Record of the Proceedings of the Temporary National Fico110mic

Committee, Feh. 6 , 1939, pp. 14 , ::4, I xh. 222. In 1935, there were 373 life 1mmrancf' COTl-

panies in the country (1967 Life 11!.ura1ICC Fu,ct Book p. 97). Hence , the 'l'NEC percentages
apl.i('aT reasonably c1ose to the percentuges of all companies.

Be.
o j\.fONY' s pf'rcentlq:e of the assets of the 50 lllrgr.st life insurance companIes deeJined

sllg-htly from 2. 21 % in 19G9 to IS% in 1970. Its percentage of thc Insurance in force of
tlJe ,,0 lar::est cOmpanIes remained virtually stationary In the same period , increasing from

1.544% In 196!1 to 1.545% in 1970. F01. tune 1IJay 1970 , p. 206; Fort1tntJ :May 1971, p. 194.
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numerous local markets ra.nged from 51.80/0 downwaxd with only a few
around 5?kJ; trend toward concentration).

J\1:oreover, in the complaint in which the Commission proposes to
ehallcnge Warner-Lambert Company s acquisition of Parke , Davis &
Co. it is alleged that the mrrger will inerease 'VaI11er-Lambert' s rank-
ing from 12th to 3rd place in the total hospitals and drug stores mar-
ket and from 15th to 5th place in the ethieal drug market. Although
the proposed complaint does not allege market percentages or par-
ticular druh:r, it does allcge that, unlike the MONY acquisition , 'Var-
Hcr-Lambert and Parke, Davis ranked prior to the merger , among the
top 4 or 8 sellers of some drugs. FTC Det(j7'1n'ination to J8sue Com,
plaint File No. 711 0618 , released April 20 , 1971.

D. E,LS of Entry

lJnlikc many industries , the life insurance industry is one where, in
the interest of protection of the policyholders, the responsibility of
he entrant should he more important than case of entry. To the ex-
tent that barriers do exist, they derive prineipally from state rcgula-
tion which, for example , imposes minimum capital and surplus re-
quirements on new companies. These. requirements vary from $70 000
ill Arizona to $;) 000 000 in New York.

In some states the requirements are no doubt. overly lenient. A recent
study suggests that a hypotheticaJ new life company with $1 400 000
paid- in surplus and capital is likeJy to bf' insolvent in 5 to 8 years. A
new company with $1 900 000 is likely to remain solvent under a basic
expense pattern , but insolvent in 6 years under a higher expense, pat-
tern advocated by some experts. 'With $7 400 000 of paid-in surplus and
capital , t.he company is likely to remain solvent under either test.
E. .J. 1--('ve.rett, Jr. Pm:d-/n SUTplu8 wnd Oapital Requin;m.nts of a
Nww Life h'lmrance Company. Paper Presented at ln69 A. I.A.
Annual J'Ieeting.

Other than t.he stat.e ('reated barriers we. know of no other signif-
icant barriers. As we have previously noted , many new life insurance
companies come into being each yeaI". This fact alone. indicates that
the conditions of entry do not foreclose new entrants.

l\Joreovcr , we do not see that the proposed acquisition would have
r\.ny effect On case of entry. The existence for many years of life in-
surance comp lnies far larger than MONY has not , on the record , had
a chilling effect on new entrants.

10 A copy is uJinc:xed as ExhIbit C.
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E. K. Am 1-las Not Been a Disruptive Force in tlw Industry

':Ve know of no respects in ,vhieh N. Am has been an unusually com-
petitive factor in the Jife insurance market (Guidel'ines 8). The fact
that N. Am s market share has remained relati vcly statie 1'01. S(,.Yt'J.
yea.rs suggest.s that it has not. 1'or does N. Am possess any asset which
confers on it an unusual competitive advantage.

olhnving the acquisition , J\10NY' s financial resources and prestige
will perlmps afford N. Am s agents an additional selling point, and
MONY' s managerial resourees will allord N. Am marketing and in-
ve.stment advice. It is also expected that recommendation of N. Am
non-peLr insnrance by l\IOKY' s agents will possibly guide some businc
to N. Am. N. Am s market shares arc so low , however , that it is im-
possible to foresee that these intanbribles will have a significant impact
on competition.

F. Market Sharcs on a State and Hegional Basis

In thirteen states, 110KY has 2% or more of the businpBS on a HJ68
ordinary and group permium basis. N. Am, however, has 2% or more

only in its home state, Minnesota, with 2.13%. Here MONY has a mcre
1.15% of the busines, and the two companics 3.28% of the market.
The minimum figures of the Guidelines, indicating even the likelihood
of governmental challenge , are therefore not approached in N. Am
most important state.

In onJy eight states do the two eompanies have 3% or more of the
business on a 1968 ordinary and group premium basis. These st.ates

are listed below , together with the corresponding market shares 01
JHONY and N. Am , and their combined market shares.

(Tn percent)

MONY N. Am Total

Alaska_
Idaho-
Montana - -

- --

Missis"ippi -
Minncsota
LOllisiana_
Wyoming.. -
South Dakot:L

e,. 96
4. 19

1. 15

2. DO

1. :

7:")

2. 13

1. H6

R 21

0:)
4. H4-

:J.

3. :
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Looking at the several state markets it is diffcult, in QUI' opinion

to discern the possibility of a significant anticornpctitivc eiIect result-
ing frolTl the acquisi tion. The only states where the Inarkct share of
:MOKY exceeds 5% n are Alaska and Idaho. In neither of these states

does N. Am add as much as 0.1% to MONY' s market share. N. 

states that it has never had sales agencies in either statc. N. Am s busi-

ness in force in each state has been transferred frmH the original state
of issue. At the end of 1969 , N. Am reported only 101 po1ieics for in-

surance in force of $1 D98 OOO in Alaska and only 582 policies for

878 000 of insurance in Idaho.
In J\Jontana , 1\. Am has some agency force but its minimal market

share of less than 1 % does not add significantly to MONY' s strength

in that state.
Uncler the foregoing circnmstances it seems impossible to forc.c:ec

any significant anticompetitive effect in any state.
Onr view gains support when it is appreciated that we arc dis-

cussing a very small percentage of the total United States market. For
example, ordinary insurance in force in Alaska is only 0.1 % of the

national total , Idaho s percentage is only 0.31 %, and J\Iontalla s only

:32% (Fact Book p. 20). Thus the three Htates together have only

730/0 of the ordinary insurance in force in the United States.
A region of the country may in appropriate circumstances 

consti-

tute a proper geographic market in ,vhich to measure the efIeds of an
acqllisition. Ve have selected for stuely the two industry-recognized

regions in which the proposed JJONY and 
. Am combination would

be the largest, the orth Central (E & 'IV) Region and the Pacific

Itegion. The North Central H.egion has about 28. 90/0 of the life insur-

ance in force in the TJnited States , and the Pacific Region has about
1;1.2% (Fact /Joolc p. 2;)).

The following table shm-vs the market shares on an ordinary and

group prelnium basis enjoyed by :NIONY and N. Arn in 1968 in the
states of the North Central Region:

11 'I'll,. minimum market ,;hare referre(1 to in the Gu.ir1cli11e, for either of the companies

in an inrlu"try not IJighly concentrated. Tn the FTC l'olicy Statement of JantUHy 17 , 1n67

l'eglll'llJlg' mergers in the Food Distribution Inr!u"t:r v, whicll was mllrked by increasing
couccntration , the FTC said tl1at: a merger of food or grocery stores represcnting- not mOTc

thfln five percent of total food store salp,; in flny city or county will not ordinarily require
speci!ic Commission review (1 Trnrle Reg. Hep. '14;120, at 1). (807). In a simil ,r Policy

Statemcnt of !\ovemher 27, HHiH , the CommisiJion sairl that it would examine merg-ers in

the increasing-1y concentrated Tpxtile )fiJl Prol1ncts Indnst:ry where the combined m
trket

81111rc was 5"/ or more in a sllhmarlif't in which the four leading- firms had 
3;)0;) or more

of OJ( market (1 TrnrJl' Reg. Rep. 4:-110, at II. (821).
Ullited State, v. Pa/!81, Brewing Co. 381 U. S. 5,16 (lU66).
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(In percp.nt)

North Central (E & W) !VONY

Ilinois_
Indiana_

- - - -

Iowa_

_- - - -

KanHas_
Michigan

- -

Minnesota--

- . - -- ---

Nebraska

- --

North Dakota

_- --

Ohio-- - - - - --

--- - -

South .Dakota--
Wiseonsin_

1. :30

1. 89
1. :39

1. 05
1. 15

1.1:\
L 41

1. ;15

1. ,

N. Am

. 11

2. 13

O. 17
1. 3:3

J. 96

Combined

1. 53
1. 09

1. 44
1. 19

1. 46
:3.

2. 12

The nOH-weight.ed average combined lnarket sharcs of 1\lONY and
N. Am in the North Central Region is l.D4% and the weighted per-
centage would be some\vhat less.

The following t.able shows the market shares on an ordinary and
group premium basis enjoyed by JONY and X. Am in 1!)(j8 in the
states of the Pacific Region:

(In percentl

Pacific :vONY

California- - - - -
0regon

- - -- -- - --

Washinp;toI1- -
Alaska -
Hawaii-

1. RG

. 13

8. 17

O. Gl

N. Am

O. :J

O. 11
. :1G

Combined

. :14

The non-weighted an:rage cOlnbined market sllaI"( s of MONY and
K. Am is 29%. l:Tsing a weight('l aVl'ragc to ackno\v1cdge Cali-
fornia s 77% of the Pacific Hegion l\IarkPt , tllli ('ombined market share
of :MOKY and K. AnI becomes 2.:27%. Inbot:h reg-ions the IWl"centages
are significantly below the minimum larket share involved in mer-

gers which the Department of Justiee states that it will ordinari1y
cha11enge,

In the state and regional markets, as in the national market, the
low market shares 01 both companies make it impossible to foresee
any anticompetitive, dreetsderiving from the acquisition.

470-HR30-73-
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G. Conglomerate Asped of the Proposed A.cquisition

As we have said, the proposed acquisition appears basica1ly to be a
horizontal merger. We do not believe that it has eonglomf',rate aspects.
A conglomerate aspect , if one exists , derives from the circumstance
that MONY which does not, and by law cannot, sell non- participating
insurance/" is aequiring stoek of a !inn which sells only non-par
insurance. 14

We acknowledge, of course, that the Supreme Court has recognized
submarkets the boundaries of which may be determined by such prac-
tical indicia as " industry or public recognition of the ubmarket as a
separate economic entity, the product' s peculiar eharaderistics and
uses, unique produdion facilities, distinct cllstOITP, , distinct prices

sensitivity to price changes , and specialized vendors. /J'lJ?f)L Shoe 00.
v. United States :070 U. S. 294 , :125 (1962).

The life insurance industry, however, views par and non-pal' in-
surance as essentially the sam€' product. Life insurance agents want to
be able to sell both types. As a consequence , (1, majority of the es-
tablished stock companies sell uoth par and non-par. Franklin Life
the nineteenth largest ordinary EIe insurer, for example, issues both
kinds, and its present insurance in force is split about :,jO- 50 between
par and non-par.

:MONY , as we have said , is forbidden by New York law to se1l non-
par insurance. 2,7 MclCinney s h/" u1'ance La/W8 B 2,16(5). Some states
however, permit a mutual company to sell non-par as well as par.

The non-par insurance charad,eristic of lower premiums becomes
blurred in practice beeanse of devicps whereby II Ilt lIal insurancE' pre-
miums can be more closely equated with non-pal' premiums. Though
MONY has resisted issuance of p u' insurance at non-par premium
levels it has issucd a par life plan with a decrcase in anlOuut after

t\vo years, which simulates a non-pal' life contract by using dividends
aftcr issuance to buy term insurance to rC'place the decrease.

Let us a,,'3sume ar',ue'Lda however, that par and non-par life in-
surance constitute separate submarkcts. )lOXY' s acquisit.ion of . Am

, we respecLfuJly ubmit, equally val id uudel' Section 7 of the Clayton
Act.
The Commission s Bureau of Economics Econmnic Report on 001'-

par-ate ille1'gen; (October l!HJ9) proposes guidelines for conglo.meratc

13 Except for ('ol1vprsion to extf'l1(If'll term under lloIl-forfeitun' poli('f proyisioI!s , 3.1111 for
rollp illsnrnncf' availahle to MONY' s own staff.
14 If a lahel were fefjuirpd , thi aspect of the aefjlii ition could lie lJPl'haps described as Il

i'ol1g-1oInprnte merger of thp prodnct-extf'!lsiol! variet

\". 

ilcollf1nic RqUJrt 011 Corporate
MergeT8 Bureau of I'Jc()nomic , Federal Trade Commission (Oet. IfH;9) p. 1-32).
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mergers (Summary and Highlights of the Report , pp. 17-18). Ac-
cording to the Bureau , the foJJowing criteria describe conglomerate
mergers most likely to violate tJw l!L\V: (1) ,Vhen the acquiring cor-
poration is 11 large entcrprisc' haying' a substantial volume (8250 mil-
lion in salf' '3 or assets) in one or more concentrated industries : and
(2) when the acquired firm is one of the leading firms in at least one
concentrated industry (a leading firm is one of the 4 to 6 largest

selJers, and a concentrated industry is one where the four leading
firms account for 400/ or more of sales,

The Department of . Justice uidelines , 18. focus on con-

glomerate acquisition by potent.ial elltrants. The Department says that
it will ordinarily challenge any merger between one of the most likely
entrants and (i) any firm with 25% 01' more of the market, or (ii)
one of the two largest firms in a market in which the shares of the
two largest amounts to 50% 01' mo1'C , or (iii) one of the four largest
firms in a market in which the shares of the eight largest firms amount
to 75% 01' Jnon , providing the merging f1l'm s share amounts to 10

or more, 0'' (i\. ) one. of the eight largest firIns in a market in which
the shares of these firms a.mount to 750/0 or more , provided either (a)
the Inerging iinn s share is not insubstantial and there are no more
than one or two likely entrants , or (b) the merging firm is a rapidly
growing firm.

"/fOKY' s acquisition of X. Am falls fal' short of the Bureau s and
the Depart-mcnes standards 101' a merger which might be challenged.
On the basis of non-par ordjnary insnrance in lorce l of $264

766 000 000 in 1969 , the top foul' companies had J7. 90% of the market
and the top eight had 27.13%. Concentration in this assUll1ed sub-
rnarket is therefore ( yen less t.han in the total life market, a-ncl far

::.

hort. of tJw Bureau and Departrnen1 of .J ushce (/uidelines.
The company to be: acquired. 1\. ..\.m. in ID(- , on the basis of ordinary

non-par insurance , ranked 2:1rd among aI! stock c.ompanies , and had a
market share of 72j/c. Again. according to the Guidelines the pro-

posed acquisition plainly is not one that should be challenged.

,Yith particular reference to the. Departmenfs Guidelines whieh
focus on conglomerate acquisitions by potential ent.rants , it should be
noted t.hat )-lOXY is not "one, of the most-likely entrants :: by internaJ
expansion r)(cause it is legal1y prolliGited from selling non-pill' insnr-
mIce. 27111 cl(inneY 8/nB-u/'ance Lcuo 21(5(;j).

Under these circmnstances , )JONY instead proposes to acquire a
smal1 company \"hich , w( respectfnl1y submit : satisfies the conditions

Jii 'We nl' ndyiserl tJJfl ns a pr;H:ticnl matter grou)J inSl1J'nnC'e ('an be diminated from n
COllsielE'l'atio!J of market hare flllel rankiJJg's in tile non- par market lJecfllJ e the bulk of
group i!J nrnlJce is issuerl OJ! a jJarticipflting l)a
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of the Commission s " t.oehold" acquisition theory as enunciated in
AlatteT of Bendix Docket o. 8739 , 3 CCB Trade Hog. Hep. 288
at 21,439 (1970). There , it will be recalled , the Commission held illegal
Bendix s acquisition of Fram, which ranked third in the al1tomo6ve

filter industry with 12.4% of the market

, '

vhen 2lTHll1er companies ,vere
available for acquisition. Although the Commission did not expressly
place an advance stamp of approval on an acquisition of a company
such as Hastings .Janufadl1rillg Company, ranking seventh Ivith 3.
of the market, it. did not disapprove that possibility and , in the context
of the opinion , seems to grant at least tacit a pprova1.

Here , X. Anl is a lTlpch sandler :factor than Fram and , with a market
share in the non-par market of 0.72% and a ranking among all stock
compa.nies of 2;ird , it is , indeed. a much smaller factor t.han Hastings.
Accordingly, we believe that under any of the tests discussed

IvrO:Y)' s proposed acquisition of X. Am , even assuming that, the
acquisition has a conglomerate aspect, is "abel.

III conclusion \YO respectfully request an Adyisory Opinion as to the
valic1ity of the propos( d acquisition. \\' e wi11 be happy to re.'ipond to
cqucsts for any additional facts. and to cooperate ill any way possible.

Sincerely,

(S)
Boyan , Koegel &, V\T ells
H. ALLEX LOCHNER

AttOT'11€Y8 fo1' the Jhdual Life
In8u.?'ance Company of . Ve' w Yorlc.

Applicabilty of the Standard for the Surface Flammability of
Small Carpets and Rugs (DOC FF 2-iO) to Terry Bath Mats.
(File No. 723 7003)

Opinion Letter
DECEMBEH 2, 1971

DE.\H ::1n. LI.CAS:
This is in response to your request for an advisory opinion as to the

applicability of the Standard for the Surface Flammability of Small
Carpets and Rugs (DOC FF 2-70), issued under the F1ammable Fab-
rics Aet to terry bath mats.
On Deccmber 18 , 1869 , the J)ppartmcnt of COIlmerce pllb1ished in

the Fcderal Hegiste.r a proposc(1 Sta,ndan1 for the Surface Flammabil-
it.y of Carpets and Hngs and invited comrnents i'i'om interested parties.

:0 See abo JJattcr of Jleilliccult Copper CUl'pul"(1tiuJI FTC Docket Xo. S70G, issuel1 )'J:l

' ;j

1971 , where KenIH'l' ott. the largest COj))J€r COmpf!llY, sO;lg-IJt to flcqnirf' I'ealJo(Jy Coal COII-pany, the largest coal p!'HJucer. 
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On April 16 , 1970, the Department of Commerce published in the Fed-
eral Register the final Standard for the Surface Flammability of
Carpets and Rugs (DOC FF 1-70). However, as!L result of the com-
ments received , this Standard excllHled smallcr carpets ancll1gs.

Konethcless, in the same issne of the Federal Register of Apri116
1970 : the Depalt..ment. of Commerce published a notice of Heed and a
proposed complementary si:andnnl for smaJl carpets and 111gS. Subse-
quently, a linal Standard for the Surface Flammability of Sm!Lll Car-
pets and Hugs (DOC FF 2-70) was published on Deccmber 29 1970
which becomes pjt'eetive on December 28 , 1971.

It must be noted that the definition of "Small Carpet" as contained
in the DOC FF 2- , dearly appears to encompass bath mats. This, in
part , reads as fo11ows;

(c) " Small Cal1JEt" means any type of finished product made in whole or in
part of falnic or related material and intpnded for use Of which may reasonabJy
be expecte(l to be used as a floor covering \v11i('11 is exposed to traffc in homes,
offices , or other places of asseml)l:v or accommodation. '" " *

1\10reo\'o1' , fmther inquiries by members of the Commi8sion s staff
disclose that bath mats were the product which was responsible for the
exclusion of small carpets and n1gs from the Standard of April 16
1970 (DOC FF 1-70), and for the, c1e1'Joprnent of the less rigid Stand-
anl (DOC FF 2-70). which permits the cautionary labeling for small
carpets and rugs which do not meet the minimum fiammability
eqllirements,
In view of the circumstances as outlined above, there appears to be

no doubt that balh mats are included within the scope of the Standard
for the Surface Flammability of Small Carpets and Rugs (DOC
FF 2- 70).

By direction of tho Commission.

Lette?' of Requcst
ALGeS1' 31 , 1971

DEAR SIR;
This is to reque'st an ac1visol' ' opinion fiB to the applicability of Rcgu-

htion DOC FF 2-

, "

Standard For The Surface Flammability Of
Small Carpets Allcl Hug-s :' issued llnclcl' the Flrunrnable Fabrics Act
to terry bath mats (as clist.ingnished f)'orn small bath rugs or caJ pets).
This ReguJation l)(comes effert.\"C' ill December 1971 and the request-
ing part,y is 1101. the snbiect of a pC1Hhng in\"cstigntioll OJ' other proceed-
ing b ' the COIllln1ssioll 01' any othc!' g-on:l'unental agency.

The terry bath lnat. prochwt to \yh rh this request apr 1ies is a- dis-
tinctive produet and ddined as an absorbent. mat which (a) has dimen-
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sions of less than one square yard , (b) is woven on terry looms aT
textile Hbe.r of a heavy terry COnSh1.1ct.ion , (c) has no face , piJe or back-
ing characteristic of n rug or carpeL and (c1) is mane and intended to
be temporarily st.ood upon in the bathroom fOJ' water absorbency pur..
poses immediately following the bath.

This questioll has been discussed ,vjth representatives of the Com-
mission n,nc1 the Department of Commercc and is of sig-nificant im-
portance to the towel and bath mat industry. Your advisory opinion
is needed in the near Tnture in order to make production arra,ngements
ill ample time prior toO the e.fferti, c clate of the Hegnlation should they
be required.

Attached hereto is a brief in support of the position of this company
that snch prodncts arc not. prope.rly ,yithin the SCOpE of the, Standard.
,Ve will be glncl to provide fmther 1nforrnation or cY1dence upon re-
qnest. A specimen terr:,; bath mnt is being' f01'Yardec111nclel separate
coyer to illnstrnte statements set Ollt jn t,lw attached brief.

The wrjter can be reached by telephone at 910-G23- 17.

I wonl(l apPJ'eciat.e acknowlcc1gnwJlt of receipt of this request.

\7" erv tT'lll v V011'

- ,'. 

(S) W. B. Lece's.
General C ounRel.

RE: APJ'LICABILITY OF DOC FF 2-70 TO TERRY BATH )JATS 1JH1EF OF nELDCREST )IILLS.

IXC.

This reQnest for advisor.' ojiini01J is directed tn the fl1ndamentaL (1ewstion of
whether the Iqllllmahle Fr!ln' icc: A ('1: and the RtandnnI F(I1' The SllrfIlC(' FlilmmH-
biJi!y Of Small Cnrpet.'O And Rn;:'O (DOC FF 2- 70i i1J'e l)rillwrl ' al1plkablp to

terr:- ba tll ma I."

As nsrd llefein. a Irny hath mnt is t1efine(1 as (ll nhsorlient 111:1 wj11c11 (n) 1w!'

d1lUC11Si01l." of lpc:!' tha1) one sqnnn' yn1'(l , (111 is wo\'el1 on le1T ' looms of textile
fiber of a jH'nY ' 1eIT - COll."tl'uchoJJ. (c) has nil face. jJile oj' 1111('king- clJarnder-
istie of ;l rng ilJ' carpet. an(l ((1) ic: marle nIHl in1erH1Pfj to he t('mporafiJ ' c:toOf1

upon in t1Je hf1hJ'oom for \1"1It('1' nllsorheIlO' pUl')Ose" illIle(1intel - follm\"inp: the
11ft1J.

1. TERRY BATH ),JATS --\HF. ILU-:U.Y ox TIlE FLOOH Axn DO ;\OT J'OS, 'OESS THE I':S,SE:STIAL

GHAHACTERIST1CS DESt:R1BEJJ IX TIIJ: 1JEFlXITIO" OF ;' \J.\LL CAHPETS AX)) RUGS

Part l(c) of tilt' ::tnndn1'rl define.

'. '.

f'mnll Cnrpet " :1," f:lllJ'ic in1c!1cled fil l1c:e OJ"

nw:- rt'lI sonabl:- 1\(' expcc!('l 10 lie else!! n!' n floor ('ou, I'ing Icliichis C:I'posed TO

trnffic ,in honlcs. ell', and. in Pnrl 1 (el " Trnffk l1' n(. '' i de1ined a" a surfare

of;l sllnll (,:1rl1et or rng ll;/iich isintCilriol to be ' lcalkerl Il1j011.

A ten:- l,ntt nwt' i!- an :lrticle SlW('i:illY Ilflde Tn lJJ'j\- idp 1Jrp \yater f1l1c:orhenc
of a towel f1nd is JJ()nnill1 ' on tile !Jon)' ()Jllr dndng the lnH1r pel' iocl . It i", u!'11fll
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found on a hanger, rack, or tub at all other times. Its characteristics and func-

tions n 1'e far more closely akin to a to\vel than a carpet or rug and it lacks any
face, pile, backing, or skid resistance characteristic of a carpet or rug. It is
made to be stood upon-not to ,vithstand traffc or to be \valked upon , charac-
teristics essential to an article s classification as a small carpet or rug under
the Standard.

Any potential risk of its contact with electric heaters is the same as that of a
towel find it should or classified as a towel product rather than a :foor coycring
product.

IT. THERE IS KO FACTUAL JoVJlE:\CF: OR HISTORY OF A TERRY BATH :\IAT BECOMI::G
IG::ITED OR S)fOJ.DERING TO CAuSE INJUHY OR DA::rAGJ.

The Notice of Standard in the Federal Register dated December 29 1970. 

subparagraph (c), recites the statutory requirement that the Standard "
limited to small carpets and rugs which cUlTentl ' present the unreasonable risks
specified in (a) alJoye:' and under the " lntent of the Standard" section. it is
stated that the intent is to afford " protection to the general public from an un-
reasonable risk of the occurrence of tire,"

::lany milions of t( ' lmth mats h1'3e heen in use all oyer the ,vorld fur
approximately JOO years. Petitioner and its predecessors have produced milions of
these art.icles and have never receiyed a complaint or Hny information that a
terry lmth mat has been involved in igniting or supporting a fire or smoke. There
has been no sho\Ying of a need for regulatiolJ of terry batll mats to protect the
pub1ic from unrefisonable risk as required under the Flammable :Fabrics Act
and there have not been any allegations or evidence to support a determination
that cotton terry hath mats constitute an:- risk \vhatsoever. There is strong
evidence to the contrary in that terry bath mats meet the flammabilt:- standards
for wealing apparel under the Flanllnable Faurics Act.

It is clear that a serious ql1estion exists as to the f111fll1ment of the statntol'

requirement of a finding of "unreasol1able risk" iu the case of terry bath mats.
An interpretation that the ' arc not includecl \"\on111 lend much greater credence
t(1 the legality find nilirlity of the Standard. Clearl . the statutory requirpmenr of
a showing of need for regulation has 1101. been met with resIJl'd to this article.

III. THE I:'IT1AL NOTICE OF J' IWPOSED FL-\\nrARILJTY STAl'DARD AS l'CBLISHED J:\T 'l'

FEDERAL nT:GISTER OK APHIL 16. 1970 . ACK:KOWLEDGED THAT BATH "lATS WEltE 1\.0'1 A

SERIOl:S IlAZAIUJ

"Cl1dc!" the "Basis For Proposed Flammabilit:- Stanhl1': ,e('tion of the Xotice,
jj is statcll with respect to sllall rugf;- FOI' IlHUI . llses, JjIl?ticnlarZll us bath mats
in bathrooms. t11e, art, llot used under 01' neilI' other combustible interior fur-
nishings." 1t is submitter1 that a terr ' bath mat is l,5ec1 only ill t.!Je bathroom
and is not :-nitnble or interchangeable fo1' use as a rug or carpet in any other
room. Altbongh a smflll rng or carpet mfl \" 1)( 1l1l11i-p\ll1JOse , n terr;v 11ftth mil is
singJe IJIrpose a1Hl constitutes n different and rlistinguisllfl11e article whicl1 , as
stnted jJ) 1he ::bon :\00('l' , i.o. not l1Sl'r! nnder or neal" othet. ('omlll1stil1le interior
fnrnishings. Some llJa . lw used outside tlw jmjj)room lIS foot-\\"ipe mat.o. at: home

rntl'ancps or as slpPjling Jlflt,; for J1l1." . !J\lt ."ncil l1SP cloes no1 constit.ute use as a

caqJet or rug intf' n(!rrl tIJ br walked l1J)()J1 in 11w l1()rll ftl aj)Jlication.



1074 FEDERAL TRADE COMMISSIOX DECISIONS

Request 79 F.

It is submitted that if and ,yhen fjammnlJilit

IJath tmvelS, then terry twtll mats should IJl'Operly

standards are established for
meet these staJllarrls.

IV. IscrTSIOK OF TERRY BATH ),IATS n; THB STA!'DARD IS ),0'1 LOGICAL OR CQKSISTEST
WITH OTREH. REG1.L\TIO S "CKDF:H THE ACT

Terry towels fllJl bath mats meet the fiammalJility stam1anls for wearing U11-
parel under the FlnlImfllJJe :Fabrics Act. ;.lnny garmcnts nre mu(lc from terry
cJoth. A (letcrminahon that 1erry bath mats are hazardolls on the ti001' wbile
terry cloth is safe on the person is ft panHlox \\-hich the pnblic and indllstr;v wil
flnc1 diffcult and confusing. Logic (lictntes that. wch 11 situation should not be a
pari. of a progrnm intended to pr01ect the public, It WE'nkE'IlS the entire lJrog-ram
find presents a nl1nernhlc point 1-0 legal nttnck in the future.

v. A DETEH.\!I:\ATIO:\ THAT TERRY BATlJ .\L\TS AHI: H.OOR con:HI:\G SlTBJECT TO THE
STA:\DARD IS :\OT 1:\ THE VCBLIC I:\T1-1\1:61'

If tetTy oath mats are llltill1ftel ' detel'mincd to he subject tn OlE Stnnllnnl.

mannf;lctnrers lwye three alter-natives:
1, '1/'ea1 prC8ently !l8ed /UJers w;ain81 flammabilly,
1'l'E'l1tment pl'e entl . known n(h'ersel - nITect the lextul'' or "" hand" of the

nrticle 11ml ig:njfi('ntly add to its cost. Tl1e 11wttractin' tl' l':V lmth mat \H1l1d
lose a p:reat deal of it COll nmer nppcaJ and uSllaJl reslllt ill the consnmer Jlllr-
ella.sing a sllnlllmth rug nt It higher price.

2, JIunufactlire from rlit/erent -materials,
To do this J'esnlls ill f1 sacl'ifke in aosorbency Hncl nIl incrPHse in price, Inaking

the article less salable wi1h the result Uwt the conSUllwr would prolWlJly IJlrchase
a higher priced product.

3. Apply the refjuired label 7Dhen the Standard i8 not lie/.
Retnilers genernll ' elo not. \yish to lW11(l1e an . IJI'(luct (bat lJa nn indication

of lwzanl assnC'a1erl with it. TJ1e logical len(\('no' \yi! be (0 rpplllce it with
otller articles senillg tlH' same pnrpm:w, all of which will Iw al a higlle!' price.

On this point, it is particularl,\ tragic that nn nrticle \yhich has been used
safel . for nuUJ,\ ears h - the man ' millions of 111itS and has Jlcyer !H:'en pro\'en
or e\"en im1knte(1 to ))( JJazH1'lotl.o; ShOl1Jd be snbjPct to the pI'olJ:!JiJit . of gI'eaU

I''dlH:cd usngc due to all lllnl'('essfi.r ' and E'1TOl1f'01l.S applicilioll of fi:lInmability
stancLucls wllj(lJ \yonld llan, nn effect contra1' \" to tllt 1mblic j11terest thl Standard
is intenclerl10 serH'

It is submitted that cottOIl tf'1T - bath mats as clefiued abo\"e clearly llistin-
nishrs them fro1l :111 other Sllilll l' llgS and carpets awl flT not 1)1'opcrl \' \yitllin

the SCOpf'. definition, 111)(1 intpntion of the F1mnnwolp Fnorics \.c1 01' lhe Stfindarrl
Fn:UJCRES' l' ::rILLS, h,-c"

(S) W, 13 LL:c\s,
General Counsel.

ArGUST 1. 187J,
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Opinion

Proposed Plan To Advertise and Use a Special Renewal Voucher
Which May Be Applied to Subscription Renewals for " Chang-
ing Times" Magazine. (File No. 723 7004)"

Opin on Lett6''
DECEMBER 10 1971

DEAR )In. MOHG"" :

This is in response to YOUI' letter 01' --- pril S , 1971 , requesting Com-
mission aell- ice concerning it proposed plnn to advertise and use a
special ren8\yal voucher : ,yhieh may Ge applied to subscription re-

11ewa.l for ;' Changillg Times :: J11agnzine.
As the COlnmissioll understands the fnets , this voucher will be given

to 11mv subscribers who submit 1:'IYO dollars with their request for it trial
subscription to ;' Changing Times. :: The 'I-oueher is 'Ivorth one donar
when it is applied to a one-year renewal subscription after the t.rial
period expires.

The Commission has gi\' en this matter cflnd' l1l consideration and has
determined that. basec1 on the infonllntion furnished, it ,,'ould not

initiate proceedings ulldor statutes it, ildministers: prO\,jded the plan 1S
implernent.ecl jn the manner described.

By dil'octio11 of the Commission.

pplement(J! J,ette1' of Heq-ue8t
M.w 3 1971

DEAn IR. IV ENTZ :

I certainly enjoyed our telephone convPl'sation on Friday, and your
ideas 'Ivcn: most lwlpiul to me.

Enclosed is a conected copy of our rfllllO commercial. This includes
tbe stapled-on paragraph ;; : at the bOttOlll of Pngc 2 , \,hich yon did
not get , a sJightly revised yel'SiOll of the iinal pHl'agraplJ on Page 3
(to include the word " 1'' llcwaJ': L and a J'e\"is( d tirst paragraph of the
closing conunercia! nlong tho Jines you s1lggested.

1 believe these rl:'I" isiolls should llClke tlH oirer completely clear.
Thanks again for yonI' help.

Sincerely,
(S) BOYCE )IORGAK

11 ice Pre8ident.

*HfC!li of tile n.JnJlI' of JJ;atl'rj;il. sn!11JJitter!, I\ll I\J' (' 110t j1nlJlio;hetl, How("- , tl1e' nT('

;jynilalJ1e fur 111lJlic iJ) llecti(\u :1\ t!Je JJi\" ioli of L ga; :i1id I'nLll:c I'f\:('nh, Fetleral Trade
Con;Il:i ioll , 'I\' n"Jli11gt01i. D,



1076

Request

FEDERAL TRADE CO:MISSIO DECISIO

79 F.

LetteT of Reqlle8t

APRIL 8 1971

DEAR lVIn. PITOFSKY ;

VFe would very mllc.h appreciate an advisory opinion from the Fed-

eral Trade Commission on the following matter:
\VC plan to use a vou( her offering to new subscribers to Changing

Times magazine , a Sl reduction on the subscript.ion price, if and when
they continue their subscription beyond the trial period.

Attached is a rough layout of the voucher itself , which 'VB would
send to t.he n8\V subscriber ,vhen In.'. receive his trial subscription. It is
marked "

Also a.tta.ched are the commercials used in our 15-minllte radio pro-
grams, The portions of the commercials which refer to this proposed
118'V cash-up offer are marked '; B" and "C"

For background , I am also enclosing one of Ollr present direct mail
packages offering a triaJ subscription to ;' Chang-ing Times . The slip
marked ;'D:: covers the Tax Booklet which we are currently offering
as a cash-up. If our test of the $1 voucher on radio is successful , we
ma,y also test this voucher in aLII' direct mail.

V\That we are asking for specifica11y is your advisory opinion on this
JlC'V vouc.her offer. I--Io\Ycver , \ve would abo n ppreciate your c.omment
on the way we qualify 0111' use of the word " free :: in OUT subscription
oflers. V\Te have Inade a spec.ial eHart to tl,' oid any misunderstanding as
to ,vhat the 11ew subscriber must do to obtain our material. And we
would hke to be sure, that our practices 11e1'e are in hne with the Com-
mission s thinking.

It was a pleasure nwebng you earl ier this week. \V e lllook forward
to receiving the achisory opinion as soon as it is convenient.

Sincerely,
(S) BOYCE J\fOHGAX

Fice P1'esiclent.
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386

DECISIONS AND ORDERS
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DECISIONS AND ORDERS

Acquiring corporate stock or assets:
Clayton Act, Sec. 7 . . . . 

. . . . . . . . . . . 

. . . . . . . 636 , 805Federal Trade Commission Act
, Sec. 5 . . . 

. . . . . . . . . . . . . . . . 

486Additional charges unmentioned. . . . . . . 432
, 518Advertising and promotional expenses , discriminating in price through.

See Discriminating in price.
Advertising falsely or misleadingly:

Business status , advantages , or connections 101 310 329 504 711Business methods and policies. . 

. . . . . . . . . . . . . . . . . . . . 

653Dealer being manufacturer-producer. . . . . . . . 
. . . 310Financing activities. . . 

. . . . 

. . . . . . . . . . 543 , 653Government connection 

. . . . . . . . . . . . . . . . . . . . . 

543Location. . . . . . . . . 

. . . . . . . . . . . . . - . . . . . . . 

653Nature. . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . .. 

Producer status of dealer or seHer 

. . . . . . . . . . . 

310
Qualifications and abilities. . 

. . . . . 

. . . . . . . . 653Service. . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . 

527Size and extent. . 

. . . . . . . . . . . . . . . 

310Time in business. . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . 

329Comparative data or merits

. . . . . . . . . . . . . . . . . . . . . . . . . 

124Condition of goods. . 

. . 

. . . . . . . 124 , 504 , 608Content. . . . . . . . . . . . . . . . 146 152 255 329 667 674 681 689Dealer or seller assistance. . . . 
. . . . . . . . . . . . . . . . . 159 , 204, 653Demand , business or other opportunities. 

. . . . . . . . . - . .. 

Discount savings. . . . . 

. . . . . . . . . . . . . . . .. 

......... 454Earnings and profits. . . . . . . . . . . . . .. 12 101 159 204 653 711Endorsements, approval and testimonials
. . . . . . . . 667 674 681 689Financing. . . . . . . . . 

. . . . . . . . .

130 141 154 201 286 292 303
334 344 349 373 377 437, 471 474 477 480
483 500 504 617 624 642 653 , 726 , 734 , 752Free goods or services. . . 
. . . . . . . . . . . . . . 454 608 789 937 955Government approval , action, connection or standards. . . . 

. . . . . . 

543Guarantees, fictitious or misleading. . . . . . . .. 1 204 303 , 310 318
329 334 368 454 , 527 , 608 , 789 , 937 , 943 , 955History of product or offering. . 

. . . . 

. . . . 504Individual's special selection or situation 
. . 527 696Jobs and employment service. . 

. . . . . . . . . . . 

. . . . 527 543

Page

Coverig practices and matters involved in Commission orders. For index of com-
modities. see Table of Commodities. References to matters involved in vacating or di-
mising orders are indicated by italics
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Page

Legality of legitimacy. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

711

Limited offers or supply. 

. . . . . . . . . . . . . . - . . . . . . 

Medicinal , therapeutic , healthful qualities of product or service. 
146

Operation 

. . . . . . . . . . . . . . . . . . . . . 

667, 674 681 689

Personnel or staff. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 

513 527

Prices. . . . . . . . 

. . . . . . .

154, 201 286, 292 471, 474 483,

500 , 504 624 642 653 726 , 734 752 828 834

Additional charges unmentioned. 

. . . . . . . . . . . . . . . . . . . . 

432

Bait

. . . . . . . . . . . . . . .

' 1, 303, 310 334 349, 513 789 937

Comparative

. . . . . . . . . . . . . . . . . . . . . . . . . . 

789

Coupon, certificate , check, credit voucher, etc. 

. . . . . . . 

955

Demonstration reduction. 

. . . . . . . . . . . . . . . . . . . . . 

310 , 937

Discountsavings 

... ... ... .. 

27, II? 454 , 789

Exaggerated as regular and customary. I , 21 , 27. 117, 20'4, 368 , 789

Forced or sacrifice sales 21 , 27

Repossessio balances. 

. . . . . . . . . . . . . . . . . . . . . 

513

Surveys. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

101

Terms and conditions .
127 130 141 154 201 204 286 292 303,

344 373 437, 454 471, 474 477, 480 483, 500 504

513 617, 624 642 653 726 734 752 828 834 943, 980

Usual as reduced, special

. . . . . . 

, 27, 117, 310, 334 , 527

Prize contests .....

. . ... ... ... 

589 599, 696 789 964

Promotional sales plans. 

. . . . . . . . . . .. 

310 513 589 599 789

Qualities or properties of products or service:
Anti-freeze

. . . . . . . . . . . . . . . . . . 

124

Corrective , orthopedic , etc. 

. . . . . . . . . . . . . . . . . . .

Durability or permanence. 

. . . . . . . . . . . . . . . . . . . . . . . . 

310

Fire-extinguishing or 
fire-resistant. 

. . . . . . . . . . .

Medicinal , therapeutic , healthful , etC. 

. . . . . . . . . . . . . . . . . 

152

Non-irritating. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 

815

Nutritive. 

. . . . . . . . . . . . . . . . . . . .. ... ... .. 

410, 422

Preventive or protective. 

. . . . . . . . . . . . . . . . . . . . . . . . . 

152

Reducing, non fattening, low-calorie , etc. 

. . . . . . . . . . . . . 

248 410

Waterproof, waterproofing, water-repellent. 

. . . . . . . 

493 , 943

Quality of product or service

. . . . . . . . 

204, 334 , 349 , 454 , 608 , 943

Quantity in stock. 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

349

Refunds, repairs, and replacements. 

. . . . . . . . 

368 432 955

Safety of products

. . . . . . . . . . . . . . . . . . . . . . 

318 815

Scientific or other relevant facts 

. . . . . . . . 

318 410, 774

Services. 

. . '. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

432

Size or weight. 

. . . . . . . . . . . . . 

303 , 334 , 349 454

Source or origin: Domestic products as imported. 

. . . . . . . . . . . . 

329

Special or limited offers. 

. . . . . . . . . . 

310 937

Specificatio or standards conformance. 

. . . . . . . . . . . . . . . . . 

774

Statutory requirements:
Truth in Lending Act. . . . . . 127 130 141 154 201 286 292 303

334 344 349 373 437, 454 471, 474 477, 480 483 500 504

617, 624 642, 653 726, 734, 752, 797 828, 834 924 943 980

DECISIONS AND ORDERS
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Page

Terms and conditions. . . . . . . .. 1 310 334, 349 437, 454 696

Tests and investigations. . . . . 

. . . . . . . . . . . . . . . . . . . . . . . 

255

Value. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 589 , 599 696

Advertising matter - simulating another product thereof. . 

. . . . . . . . 

696

Aiding, unlawful act or practice 

. . . . . . . . . . 

. . . . . . 358

Allowances for services or facilities

. . . . . . . . . . . . . . . . . . . . . . 

976

Bait prices, advertising falsely. . . .. 1, 303, 310 334 349 513 789 937

Boycotting sener suppliers 

............ . . . . . . . . . . 

358

Business methods, policies, and practices . . . . 107, 538 653

Clayton Act:
Sec. 7 - Acquiring corporate stock or assets. 

. . . . . . . .

Coercing and intimidating. . 

. . . . . . . . . . . . . . . . . . . . . . .

Combination, maintaining resale prices 

. . . . . . .

Combination sales, misrepresenting prices 

. . . . . . .

Combining or conspiring to:
Control marketing practices and conditions 

. . . . . . . 

101

Enforce or bring about resale price maintenance . . 101 648

Maintain monopoly. . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

486

Restrain and monopolize trade. . . . . . . . 
. . . . . . . . . . 297

Comparative data or merits, advertising falsely. . 
. . . . . . . 124 255

Comparative prices, advertising falsely. . . . 

. . . . . . . . . 

. . . . 789

Concealed su bsidiary, fictitious collection agency. . . . . 
. . . . 919

Condition of goods, advertising falsely 
. . . . . . 124, 504 533 608

Connections or arrangements with others
advertising falsely. . . 

. . . . . . . . . . . . . . 101 310 329 493, 504 711

Contents, advertising falsely . . . . . . . . 146 152 255 329, 667, 674 681

Controlling marketing practices and conditions

. . . . . . . . . . . . . . . 

101

Corrective, orthopedic, etc. , advertising falsely

qualities of product or service. . . 

. . . . . . .

Court documents, simulating another or product thereof
Customer classification, discriminating in price. 

. . . . . . . . . .

Cutting off access to customers or market: Interfering
with distributive outlets. . . . . . . . . . . . . . . . . . . . . . . . . 191 297

Cutting off supplies: Maintaining resale prices. . 
. . . . . . . 297 , 648

Refusing sales to, or same terms and conditions. . . . . . . . . . 
191

Dealer or seller asistance, advertising fal ely

and/or misrepresenting as to. . 
. . . . . . . . . . . . 159 204 533, 653 850

Securing agents or representatives by misrepresentation. . . . . . . . . 159

Dealing on exclusive and tying basis. . 

. . . . . . . . . . . . 

837

Demand, business or other opportunities, advertising falsely 
Demonstration reductions, misrepresenting prices. 

. . . . . . . . . . 310 , 937

Discount savings, advertising falsely. . . 
. . . . . 1 , 21 , 27, 117, 789 , 937

Discrimination against price cutters, maintaining resale prices. 191
, 297 , 648

Discrimination in price:
Allowances for services or facilities. .
Charges and prices. . 

. .

Customer classification. . . 

. . . . . . . .

636 , 805
297, 486

358
. . . 858

. . . . . . . . .. 

. . . . . 711

. . . . . . . . . . . . . . 

976

. . . . . . . . . . . . . . . . . 

837

...............

.. 50
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Page
Dismissal orders:

Initial decision charging price discrimination in ice cream case
adopted after discovery of new evidence. . . . . . . . . . . . . . .. 54

Rescinding modified order against raincoat manufacturer and
dismissing complaint. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 

635
Trade school ordered to cease making false inducements to pro-

spective students in case remanded from Court of Appeals. . . . . . 543
Disparaging competitors and their products. . 

. . . . . . . . . . . . . . . . 

486
Distributors , coercing and intimidating. . . . . . . . . . . . . . . . . . . . 297
Divestiture orders. See Acquiring corporate stock or assets.
Domestic products as imported, advertising falsely
Durabilty or permanence , qualities or properties of product

orservice advertisingfalsely 

................... . . ... 

310
Earnings and profits:

Advertising falsely. . . . . . . . . . . . . . .. 12, 101 159 204 653 711
Misrepresenting. . . . . . 101 107, 159, 204 493 653 711
Securing agents or representatives by misrepresentation. . . . . . 318 711

Endorsements, approval and testimonials
advertising falsely . . .. . . 

. . . . . . . . . . . . . . . .

667, 674 681 689
Enforce or bring about resale price maintenance, combining or

conspiring to . . . . . . . . . . . . . . . . . . . . . . . . . . . 101 648
Enforcing dealings or payments wrongfully. . . . . . . . . . . . . . . 432 696
Enticing away competitors ' employees . 

. . . . . . . . . . . . . . 

486
Espionage, systems of .. . 

. . . . . . . . . . . . . . . . . . . . . . 

648
Exaggerated as regular and customary,

prices. . . . . . . . . . . . . . . . . .
Exclusive territory, securing agent or

representatives by misrepresentation. 

. . . . . . . . . . . . . . . . . . . 

711
Federal Trade Commission Act:

Acquiring corporate stock or assets . . . . . . . . . 486 , 837
Aiding, unlawful act or practice. . 

. . . . . . . . . . . . . . . . . 

358
Boycotting seller-supplier 

........... . . . . . . . . . . 

358
Dealing on exclusive and tying basis

. . . . . . . . . . . . . . . 

837
Enforcing dealings or payments wrongfully. . . . . . . . . . . . . 432 , 696
Enticing away competitors ' employees . 

. . . . . 

. . . 486
Invoicing products falsely . . . . . . . . . . . . . . . . . . . . . . . 382 , 386
Misrepresentation or deception. . . . . . . . . . . . . . . . . . . . . . . 329
Misrepresenting promotional sales plans 

. . . . . . . . . . . . . . 

789
Securing information by subterfuge. . . . . . . . . . . . . . . . . . 821 919
Securing orders by deception. . . . . . . . . 

. . . . . . . . . . . 

518
Securing signatures wrongfully . . . . . . . . . . . . . . . . . . . . 543, 711
Shipping, for payment demand , goods in excess of or without order. . 538
Substituting product inferior to offer. . . 

. . . . . . . . . . . . . 

789
Using contest schemes unfairly. . . . . . . . . . . . . . . . . . . . . . . 696
Using deceptive techniques in advertising 

. . . . . . . . . . . . 

437
Fictitious or misleading guarantees , advertising falsely 204 , 329 , 334
Fictitious preticketing . . . . . 

. . . . . . . . . . . . . . 

. . . . 117 , 744

. . . . . . . . 

329

, 21 , 27 , 117 , 204, 368 , 789 , 821
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Page

Financing, advertising falsely. 

. . . . . . . . . 

130 141 154 201 286 292
303 334 344 349 373, 377 437, 471 474

477, 480 483 500 504 518 624 642, 653 726 734 752
Fire-extinguishing or fire.resistant , qualities of product. 

. .. 

Fixing prices concertedly. See Combining or conspiring.
Flammable Fabrics Act:

Importing, sellng or transporting flammable wear. 

. . . . . . . 

, 79
83, 87, 90, 98, 167, 170, 174 177 181 184 222 226, 229, 240 , 244

390 394 397, 401, 447, 451, 614 621 756 760, 763 767, 770 , 934 , 983A
Forced or sacrifice sales , advertising falsely. 

. . . . . . . . . . . 

Foreign origin, neglecting to make material disclosure. 

. . . . . . 

955
Free goods or services, advertising falsely

and/or misrepresenting. 

. . . 

454, 518, 538 608 789 858 937 955
Furnishing means and instrumentalities of misrepresentation

or deception. 

. . 

219 329 427, 493 667, 674 681 689 744 821
Fur Products Labeling Act:

Invoicing products falsely

. . . . . . . . . . . . . . . . . . .. 

Misrepresenting goods and guarantees 

- . . . . . . . . . . . . . . 

204
Statutory requirements. 

. . . . . . . . . . . . . . 

Government approval , action, connection or standards. 

. . . . . . . . . . 

543
Guarantees:

Advertising falsely . . . . . . . . . . . . . . . . . . . 1 303 310 318
368 454 527, 608 653 711 789 937 943 955

Misrepresenting. 

. . . . . . . . . 

310 318 493 527, 653 711 789
Guaranties, furnishing false. 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

738
Harasing: Interfering with competitors or their goods, competitors. 

. . 

486
History of product or offering. 

. . . . . . . . . . . . . . . . . . . . . . . . 

504
Identity, neglecting to reveal terms and conditions

. . . . . 

850 919
Importing, selling, or transporting flammable wear 71 87,

167, 170 174, 177, 181 , 184 , 222 , 226 , 229, 240 , 244 , 390
394 397, 401 447 451, 614 621 756 760 763 767, 770 , 934 , 983A

Individual' s special selection or situation

. . . . . . . . 

518, 527, 696
Interfering with distributive outlets; cutting off

access to customers or market. 

. . . . . . . . . . . . . . . . . 

191 297 486
Interlocutory orders: See also Interlocutory orders with opinions.

Denying -

Petition for reopening and for a stay of the
effective date of the final order. 

. . . . . . . . . . . . . . . . . . . 

986
Respondent's request to be heard on exceptions to hearing

examiner s order denying motion for a more definite statement . 984

Various appeals by respondent and third parties from hearing
examiner s rulings granting in part and denying in part motions
of third parties to quash, limit or accord confidential treat.
ment as to certain specifications in subpoena duces tecum
and returning case to him for clarification of his ruling on
Specification 6 . . . . . . . . . . . . . . . . . . . - . 

. . . . . 

985
Granting petition for leave to file a further statement. 

. . . . . . . . . 

986
Modifying Paragraph IX of final order of June 30 , 1971 

. . . . 

986
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Page

Overruling examiner s quashing of Specification 6 of su bpoenas
duces tecum directed to seven third-party competitors of
respondent and returning the matter to examiner for fashioning
and issuance of an appropriate protective order. . . . . . . . . .. 1027'

Vacating examiner s order which granted in part and denied in
part the motion of third parties in regard to certain parts
ofsubpoenasserveclonthem . . . . 

.. . . . . . . . .. . - . . . .. 

1025
Interlocutory orders with opinions:

Denying -

Appeal by two respondents from hearing examiner s order granting
motion to quash subpoenas of newspaper reporter s records. . . 1007

Appeal of two respondents from hearing examiner s order denying
motion to dismiss complaint. . 

. . . . . . . . . . . . - ' . . . . . . . 

989
Request of two respondents for an interlocutory appeal from

hearing examiner s order denying their motion for dismissing

Paragraph 7 of complaint. . 

. . . . . . . . . . . . . . . . . . . . . . 

988
Respondent s motion to postpone hearings and dismiss complaint. 1005
Third party appeal from hearing examiner s protective order and

denying request for permission to appeal said protective order. . 998
Granting complaint counsel' s appeal from hearing examiner s order

staying proceedings pending the United States Supreme Court
decision in Federal Trade Commission v. The Sperry and
Hutchinson Co. 

' ......................

Vacating and setting aside hearing examiner s order denying
respondent s motion for a stay of all further proceedings.

Vacating subpoena duces tecum and remanding case to hearing
examiner for reconsideration. . . 

. . . . . . . . . 

1020
Invoicing products falsely. . 

. . . . . . . . . . . .. 

. - . 68 . 382. 386
Jobs and employment service. . . . . . . . . . . . . . . . . . . . 527 543 850
Legality or legitimacy, advertising falsely. . . . . . . . . . . . . . . . . . . 711

Limited offers or supply, advertising falsely . . . . . . . . . . . . . . . . . . 12

Location , advertising falsely

. . . . . . . . . . . . . . . . . . . . . . . . . . 

653
Maintaining resale prices. . . . . . . . . . . 191 297 358 648
Manufacturer, advertising falsely business status. . . . . . . . . . . . . . . 310
Medicinal , therapeutic , healthful, advertising falsely. . . . . . . . . . 146 152
Merchandising, using, sellng, or supplying lottery devices in .. . . . . . . 964

Merger proceedings. See Acquiring corporate stock or assets
Misbranding and/or mislabeling:

Composition. . . . . . . . . . . . . . . . 135, 188 232 237 382 386 404
Statutory requirements. . . . . . . . . . . . . 135 188 219 232 237 738

Misrepresenting oneself and goods- Business status
Business methods , policies and practices. . . . . . . . . . . . 107 , 538 , 653
Connections and arrangements with others . . . . . . . . . . 310 493 504
Financing activities. . 

. . . . . . 

. . . . . . 518 543 653
Government connection, endorsement or recommendation. . . . . . . 543Jobs and employment 

. . . . . . . . . . . . 

543
Nature. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 , 850
Operations as special. . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 

858

1023

1023
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Personnel or staff. 

. . . . . . . . . . . .

Producer status of dealer
Qualifications. 

. . . . . . . . . . . . . .

Services. 

. . . . . . . . . . . . . . .

Size , extent or equipment 

. . . . . .

Misrepresenting oneself and goods - Goods:
Composition. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

135

Condition of goods. 

. . . . . . . . . . . . . . . . . 

504 , 533
Content. . . . . . . . . . . . . . . . 

. . . 

. . . . . . . 146 152 711

Dealer or seller assistance. 

. . . . 

159 204 533 653 850
Demand for or business opportunities. 

. . . . . . . . . . . . . . . . . . . 

Earnings and profits. 

. . . . " . . . 

12, 101 107, 159 204 493, 653 711

Free goods or services. 

. . . . . . . . . . . . . 

518 538 789, 858
Guarantees. 

. . . . . . . . . .. 

204 310, 318 493, 527, 653 711 789
History of product. 

. . . . . . . . . . . . . . . . . . . 

504
Identity. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 919
Individual's special selection or situation. 

. . . . . 

518, 527
Jobs and employment

. . . . . . . . . . . . . . . . . . . . 

527 , 850
Law or legal requirements. 

. . . . . . . . . . . . . . . . . . . . . 

711

Old, secondhand, reclaimed or reconstructed as new. 

. . . . . 

135

Packaging deceptively. 

. . . . . . . . . . . . . . . 

667 674 681 689
Prices. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

444

Prize contests. 

. . . . . . . . . . . . . . . . . . . . . . . . . .. 

789 964

Qualities or properties 61 146 152 310 493 738

Quality. . . . . . . . 

. . . . . . 

. . . . . . . . . . . 204 , 533

Quantity. 

. . . . . . . . . . . . . 

538

Refunds

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

493

Results. 

. . . . . . . . . . . . . . . . . . . . . . . . 

318 493

Scientific or other relevant facts. 

. . . . . . . . . 

. . 774

Special or limited offers 

. . . . . . . . . . . . . .. 

310 518 858
Statutory requirements. 

. . . . 

127 130 141 154 260
286 292 303 344 373, 377, 444 468, 471 474, 477, 480
483 500 624 629 642, 653 726 734 752, 781 785 929

Surveys. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

101 248

Terms and conditions. 

. . . . . . . . . . .. 

107 310 454 518 850
Tests. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 318 , 493

Misrepresenting oneself and goods - Prices:
Additional costs unmentioned 

. . . . . . . . . . . . . . . 

518
Bait prices. 

. . . . . . . . . . . . . . . .. 

310 513 789
Demonstration reductions. 

. . . . . . . . . . . . . . . . . . . . . . . . . 

310
Exaggerated as regular and customary 

........ 

117 204 789 821

Fictitiouspreticketing 

........... ..........

117 744
Terms and conditions. 

. . . 

127, 130 141 154 201 204 214 260 286
292 373 377, 444 468 471 474 477 480 483
500 513 624 629 642 653 726, 734 752 785

Usual as reduced or to be increased. 

. . . . 

117 310 518 527 858
Misrepresenting - Promotional sales plans. 

. . . . . . . . . . . . . . 

789 858

..... 

Page
. . . . . . 513 527

310
. . . . . . . . 653

. . . . . . . . . . . . . 527

. . . . . . . 310
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Modified orders:
Adopting hearing examiner s determination that cease and desist

order of February 23, 1944 , be treated as consent order. . . . . . . 264
Granting respondent's petition to file further statement

and modifying Paragraph IX of order. . . . . . . . . - . . . . . . . . 420
Order modifying parts of an order against nation ' 5 largest

manufacturer of college jewelry pursuant to a decision
of the Court of Appeals, Seventh Circuit. . 

. . . . . . . . . . . . . . 

486
Order staying modification of a 1950 order until similar

modification is made in companion law school case. . . . . . . . . . 285
Monopoly, combining or conspiring to maintain. . . . . . . . . . . . . . . 486
Nature of business status , advantages or connections . . . . . . . . . 61
Neglecting to make material disclosure:

Composition -

Textile Fiber Products Identification Act. . . . . . . 188 219 232 738
Content. . . . . . . . . . 

. . . . . . . . . 

. . . . . . . 667
History of product. . . . . . . . . 

. . . . . . . . . . . . . . . . 

504
Nature of product. . 

. . 

. . . . . . . . . . . . . . . . 589 , 599 , 850
Non-standard character. . . 

. . . . . . . . . . 

. . . . . . 955

Old , used , or reclaimed as unused or new

. . . . . . 

. . . . . . 135
Prices. . . . . . . . . . . . . . . . . . . . . . . 1 117, 310 368 789Prize contests 

. . . . . . 

. . . . . . . . . . 589 , 696 , 964
Qualities or properties 

. . . . . . . . . . . . . . . . . . . . . . . 

815
Sales contract , right-to-cancel provision . . . 107 318 454 518 624 785
Statutory requirements-

Fur Products Labeling Act. . . . . . . . . . . . . . . . . . . . . . . . . 68
Textie Fiber Products Identification Act. 135 188, 219, 232 , 237 738
Truth in Lending Act. . . . . . . . . 

. . . . . . . . . . . .

130 141 154
201 260, 286 292, 334 344 373 377, 437 444 454 468 , 471 , 474
477 480, 483 500 504 617, 624 629 642 653, 734 752 , 781 , 785,

797, 828 , 834 , 845, 924, 929, 943 , 980
Wool Products Labeling Act . . . . . . . . . . . . . . . . . . . . 382 , 404

Terms and conditions. 1 12, 107, 127, 130 141 154 201 214 260 286
292 303 310, 334 344 349 373, 437, 454 468 471 474 , 477 , 480
483 500 504 518 624 629 642 653 696, 734 752 785 , 789 , 943

Non-irritating, qualities or properties of product or service
advertising falsely. . . 

. . . . . . . . . . . . . . . . . . . .. 

...... 815
Non-standard character, neglecting to make material disclosure. . . . . . 955
Nutritive , qualities of product or. service , advertising falsely . . . . . 410 422
Offering unfair, improper and deceptive inducements to. purchase or deal 955
Old, used, or reclaimed as unused or new, neglecting to disclose. . . . . . 135
Operations as special or other advertising, misrepresenting. . . . . . . . . 858
Packagingdecep.tively ........................ 667 681 689
Personnel or staff: Misrepresenting and/or advertising falsely 513 527
Place, source or origin advertising falsely . . . . . . . 329 , 955
Premiums and prizes, advertising falsely. . . . 

. . . . . . . . . . . . . . . . 

964
Preticketing merchandise misleadingly. . 

. . . . . . . . . . . . . . . . . . . 

744
Preventive or protective , qualities or properties of product

or service, advertising falsely. . . . 

. . . . . . . . - . . . . . . . . . . . . 

152

Page
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Page

Price discrimination. See Discriminating in price.
Price-fixing conspiracy. See combining or conspiring.
Prces:

Additional charges unmentioned 

. . . . . . . . . . . . . . . . 

432
Advertising falsely. . . 

. . . . . . 

. . . . . 154 , 201 , 286 , 292 , 344
471 474 477 483 500 504 617 624 642
653 726 734 752 828, 834 943 955 980

Bait. . . . . . . . . . . . . . . . . .. 1 303 310 334 349 513 789 937
Comparative. . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

789
Demonstration reduction. . . . . . . . . . . . . . . . . . . . . . . . 310 937
Discount savings. . . . . . . . . . . . . . . . . . . . 1 117 454 789
Exaggerated as regular and customary. . . . 1 27, 117 204 368 789
Forced or sacdfice sales . . . . . . . . . . . . . . . . . . . . . . . .. 21 , 27
Neglecting to make material disclosure. . . . 1 117 310 368 789
Repossession balances

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

513
Terms and conditions. . 

. . . . . .

127, 130 141, 154 201 204; 286 , 292
344 373, 377, 437, 454 471 474 477, 480 483

500, 504 , 513, 642, 653 , 726 , 734 , 752 , 828 , 834 , 943 , 980
Usual as reduced, special , etc. .......... 21 117, 310 334 527

Prize contests, advertjsing falsely. . . . . . . . .. I , 589 , 599 , 696 , 789 , 964
Producer status of dealer or seller: Using misleading name. . . 232 , 310 , 404
Promotional sales plans, advertising falsely. . .. 1 310 513 589 599 789
Qualities or properties of product or service:

Corrective, orthopedic , etc. 

.......................... 

Durabilty or permanence. . . . . . . 

. . . . . . . . 

. . . . . . 310

Fire-extinguishing or fire-resistant. . . . . . . . . . . . 33
Medicinal , therapeutic , healthful , etc. 

....... 

. . . . . 146 152
Misrepresenting oneself and goods 61 146 152 310 493 738 815
Non-irritating. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 815
Nutritive. . . . . . . . . . . . . . . . . . . . . . . . 410 422
Preventive or protective

. . . . . . . . . . . . . . . . . . . . 

. . . 152

Reducing, non-fattening, low-calorie, etc . . . . . . . . . . 248 410
Securing agents or representatives by misrepresentation. . . . . . . . . 493
Waterproof, waterproofing, water-repellent. . . . . . . . . . . . . 493 , 943

Quality of product or service, advertising falsely 124 , 204 , 334 , 349 , 454 , 608
Quantity, advertising falsely and/or misrepresenting. . . . . . . . . . 349 538
Reducing, non-fattening, low-calorie, etc. . . . . . . . . . . . . . . . . 248 , 410
Refunds , repairs , and replacements , advertising falsely. . 368 432 493 955
Refusing sales to, or same terms and conditions. . . . . . . . . . . . . . . 191
Repossession balances, advertising falsely. . . . 

. . . . . . . 

. . . . 513

Requiring information of price cuttjng, systems of espionage . . . . . . . 191

Restrain and monopolize trade, combining or conspiring to 

........ 

297
Results , misrepresenting. . . . . . 

. . . . . . . . . . . . . . . . . . 

493
Safety of product , advertising falsely . . . . . . . . . . . . . . . . . . 318 815
Sales contract, right-to-cancel provisions , neglecting to disclose 107, 303 , 310

318 334 349 454 518 624 785
Scientific test, advertising falsely. . . . . . . . . . . . . . . . . . 318 410 774
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Page

Securing:
Agents or representatives by misrepresentation-

Dealer or seller asistance 

. . . . . . . . 

. . . . 159

Earnings. 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

318 711

Exclusive territory. . 

. . . . . . . . . . . . . . . 

. . . . 711

Qualities or properties of 
product. 

. . . - . . . . . . . . . ' ..

493

Information by subterfuge 

. . . . . . . . . . . . . . . . . . . . . . 

821

Orders by deception

. . . . . . . . . . . . . . . . . . . . . 

518

Signatures wrongfully. 

. . . . . . . . . . . . . . . . . . . . . . . . . 

543 711

Services, advertising falsely. 

. . . . . . . . . . . . . . 

432 527

Shipping, for payment demand, goods in excess of or without 
order. 

. . 

538

Simulating another or product thereof:
Advertising matter

. . . . . . . . . ' - ... . . . . . . 

696

Court documents. 

. . . . . . . . . . . . . . . - . . . . . . . . . . 

711

Size or weight, advertising falely 

. . . . . . . . . . 

303 , 334 , 349 , 454

Size, extent or equipment, misrepresenting. 

. . . . . . . . . . . . . . . . . 

310

Source or origin, domestic products as imported. 

. . . . . . . . . . . . . . 

329

Special or limited offers , advertising falsely

. . . .. 

310 518 858 937

Specifications or standards conformance, advertising falsely. 

. . . . . . . 

774

Spying on and reporting price cutters. 

. . . . . . . . . . . . . . 

297, 358 , 648Statutory requirements: 
Fur Products Labeling Act. 

. . . . . . . . . . - . . . .. ..... 

Textile Fiber Products Identification Act 135, 188 219 232 237, 738

TrtbinLendingAct ......

...... ....... .

127, 130 141 154

201 260, 286 292 303 334 344 349 373, 377, 437, 454 , 468 , 471

474, 477, 480, 483, 500 504 617, 624 629;642 653 726 , 734 , 752
781 , 785 , 787, 828 834 845, 924 929 943, 980

Wool Products Labeling Act. 

- . . . . . . . 

382 , 386 , 404

Systems of espionage 

........ 

191 297 358

Surveys. 

. . . . . . . . . . . . . . . . . . . . . . . . 

101 248

Television depictions, using deceptive techniques in . 124 410 422
608 667 674 681 689

Terms and conditions:
Advertising falsely. . . . . . . . . . .. 1 154 310 334 349 437 477

Misrepresenting. 

. . . . . . . . . . . . . . . . . .. 

12, 127 130 141 154

201, 204 214 260, 286 292 344 373 377, 444 454 468 , 471 , 474

480 483 500 513, 617, 624 642 653 726 734 752 785 850

Neglecting to make material disclosure 

- . . . . . . . . - . . .. 

107

127 130 141 154, 201 214, 219 232 237 260 286, 292 , 303 , 334

344 349 373 437, 454 468 471 474, 477, 480 483 500, 504 , 624
629, 642 653, 696 734 752 785, 789 850 943

Prices. 

. . . . . . . . . . . . . . . . . . . - . . . . . . . 

127 130 141 154

201, 204 286, 292 303, 344 373 377 437, 454 471, 474, 477, 480

483, 500 504 513 624 629 642, 653 726, 752 828 834 , 943 , 980

Sales contract 

-.......... ,.... 

107, 303 310 334 454 518

Test, purported, misrepresenting. 

. . . . . . . . . . . 

318 493

Tests and investigations, advertising falsely 255

Textile Fiber Products Identification Act:
r.nmnm:it.ion

........... .... , .

135 188 219 232 237, 738
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Guaranties. 

. . . . . . . . . . . . . . .

Misbranding or mislabeling. 

. . . . . .

Neglecting to make material disclosure. 

Statutory requirements. 

. . . . . . . . . .

Time in business, advertising falsely
Trth in Lending Act:

Advertisin g falsely

Page
. . . . . . . . . . . . 219 , 738
135 188 219 232 237, 738

. . . . . . . . . . . 135 188 738

. . 135, 188 219 232 , ?37 , 738

. . . . . . . . . . . . . 

329

. . . . . . . . . . . . . . . . . . 

127, 130 141 201 286
303 334 344 437, 471 474 , 477 , 924

Financing. . . . . . 130 141 154 201 286 292 303 334 349 373 377,
471, 474 477, 480 483 500 504 617 624 642 653 726 734 752

Misrepresenting. 

. . . . . . . . . . . . . . . . . . . . . 

127 130 154 286
344, 377, 444 , 454 46b 471 , 474 , 477 617

Neglecting to make material disclosure. 

. . . . . . . . . . . . . . . 

127, 130
141 , 154 , 201 , 260, 286, 292 , 344, 373 , 377 437
444 454 468 477 617 629 642 781 785 828

Prices. 

. . . . . . . . . . .. . . . . . . . . . . . . . . . 

127 141 , +54 , 201
286, 292 444 471 474 477, 483 500 504 617
624 642 653, 726 734 752 828 834 943 980

Statutory requirements. 

. . 

127 130 141 154 201 260 286 292 303
334 344 349, 373 377, 404 437 454 468 471

474 477, 480 483 500 504 617 624 629 642 653 726
734, 752 781, 785, 797 , 805 , 828 , 834 , 845 , 924 , 929 , 980

Terms and conditions. 

. . . . . . 

127 130 141 154 201 260 286 292
303 334 344 373 377 437, 444 454 468 471 474 477

480 483 , 500, 504 617 624 629 642 653 726 734 752 785 943
Unfair methods or practices , etc. , involved in this volume:

Acquiring corporate stock or assets.
Advertising falsely or misleadingly.
Aiding, assisting and abetting unfair or

unlawful act or practice.
Boycotting seller-suppliers.
Coercing and intimidating.
Combining or conspiring.
Cutting off access to customers or market.
Cutting off supplies or servce.
Dealing on exclusive and tying basis.
Discrimination in price.
Disparaging competitors and their products.

Enforcing dealings or payments wrongfully.
Enticing away competitors ' employees.
Furnishing false guaranties.
Furnishing means and instrumentalities of

misrepresentation and deception.
Importing, manufacturing, sellng, or

transporting flammable wear.
Invoicing products falsely.
Maintaining resale prices.
Misbranding or mislabeling.
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Page
Misrepresenting oneself and goods.
Neglecting, unfairly or deceptively, to

make material disclosure.
Offering unfair, improper and deceptive
inducements to purchase or deal.

Securing agents or representatives by misrepresentation.
Securing information by subterfuge.
Securing orders by deception.

Securing signatures wrongfully.

Simulating another or product theraf.
Spying on competitors or customers.
Using contest schemes unfairly.
Using deceptive techniques in advertising.
Using misleading name.
Using, sellng, or supplying lottery devices.

Using contest schemes unfairly. . 

. . . . . . . . . . . . . . . . . . . . . . . 

696
Using deceptive techniques in advertising:

Television depictions. . . . . 124 410 422 437 608 667 674 681 689
Using misleading name - Goods. . . . . . . . . . . . . . . . . . 410 711 943
Using misleading name - Vendor. . . . . . . . . . . 232 318 329 404 919
Using, sellng, or supplying lottery devices. . . . . . . . . . . . . . . . . . 964
Usual as reduced, special , etc. . . . . .. 21 117, 310 334 518 527, 858
Value, advertising falsely. . . . . . . . . . . . . . . . . . . . . . 589 , 599 , 696
Waterproof, waterproofing, water-repellent

advertising falsely. . . . . . . . . . . . . . . . . . . . . . . . . . . . 493 , 943
Wool Products Labeling Act:

Composition. . . . . . . . . . . . . . . . . . . . . . . 386 , 404
Misbranding or mislabeling. . . . . . . . . . . . . . . . . . . . 382 , 386 , 404
Neglecting to make material disclosure 

. . . . . . . . . . . . . . . 

386
Statutory requirements. . . . . . . . . . . . . . . . . . . . . . 382 , 386 , 404



Promotional assistance plan for providing manufacturers
and suppliers of products normally sold in grocery
stores with in-store moving advertisements of their
products. . . . . . . . 

.. .... " ......... 

7137027
Proposed acquisition of controlling stock interest in

another life insurance company
Promotional assistance plan whereby labels from grocery

and household ' products may be redeemed when affixed
to designated portions of a book which the company
proposes to sell to competing retailers.

Use of terms " Golden Finish

" "

Gold Brushed " and
Golden Manner " as descriptive of costume jewelry

containing a gold coating of ten-karat fineness and
three-millionths to five-milionths of an inch thick. . 713 7031

Designation of the gold content of a ball pen 7237001
Applicability of the Standard for the Surface Flammability

of Small Carpetc and Rugs (DOC FF 70) to terrybath mats . . . . . . 723 7003
Proposed plan to advertise and use a special renewal

voucher which may be applied to subscription renewals
for "Changing Times " magazine

Applicability of trade regulation rule concerning the
unavailability of advertised food specials

INDEX

LIST OF ADVISORY OPINIONS

File
N urn ber

. 7137029

713 7030

723 7004

---------------

Page

1040

1055

1030

1028
1052

1070

1075

1037

1093



ADVISORY OPINIONS

File
Number Page

Acquisition of controlling interest in
life insurance company. . 

. . . . . . . .

Advertised food specials - Unavailability. . 

. .

Advertisements, in-store. . . . . . . . . . . . . . . . . . . . (7137027)

Advertising:
In.-tore moving. . 

. . . . . . . . . . . . . . . . . . . . . 

(7137027)

Subscription renewal voucher. . . . . . . . . . . . . . . (7237004)

Applicability of DOC FF 2-70 as to terry bath mats (7237003)

Ballpen, gold content designation

. . . . . . . . . . 

(7237001)

Bath mats, terry. . . . . . . . . . . . . . 

. . . . . . 

(7237003)

Clayton Act:

Sec. 2 - Discriminating in price -

Sec. 2(d) and 2(e) - Promotional assistance-
Tripartite promotional asistance 

In-store moving advertisements. . . . 

. . . . . . 

(7137027)

Labels, redemption of . 

. . . . . . . . . . . - . . 

(7137030)

Sec. 7 - Acquiring corporate stock or assets -

Life insurance company. 

. . . . . . . . . . . . . . . . 

(7137029)

Costume jewelry. . 

. . . . . . . . . . - . . . . . . . . . . . 

(7137031)

DOC 2- , applicability to terry bath mats. . . . . . . . - (7237003)

Electroplate " use of term to describe

ballpen gold content. . . . . . . . .

' .

. (723 7001)

Federal Trade Commission Act:
Sec. 5 - Deceptive advertising -

Use of term "electroplate

" .. , - . . . . . . . . . . 

(7237001)

Use of terms " Golden Finish

" "

Gold Brushed

" "

Golden

Manner" to describe gold coating

. . . . . . . . . . . 

(7137031)

Flammability - Surface of Small Carpets and 
Rugs. . . - (7237003)

Food Specials - Advertised but unavailable

. . . . . . - ------.-- ---

Sec. 5 - Trade restraints-

Promotional assistance plan -

In.store moving advertisements

. . . . . . . . . . . . 

(7137027)

Labels in books, redemption of . . 

. . . . . . . . . . . 

(7137030)

Jewelry, costume. . . 

. . . . . . . . . . . . . . . . . . . . . 

(7137031)

Jewelry: use of terms " Golden Finish

" "

Gold Brushed," and

Golden Manner" to describe gold coating (7137031)

Labels , redeemable

. . . . . . . . . . . . . . . . . . . . . . 

(7137030)

Life insurance company; proposed acquisition of ..
, (7137029)

Promotional assistance plan, tripartite. (7137030) 1030, (713 7027)

Promotional sales plan , subscription "renewal vouchel (7237004)

H--

--- .-- ---

1055
1037
1040

. . . . . . 

(7137029)

1040
1075
1070
1052
1070

1040
1030

1055
1028
1070

1052

1052

1028
1070
1037

1040
1030
1028

1028
1030
1055
1040
1075

1095
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File
Number

(7137030)
(7237004)

Redeemable labels. . 

. . . . . . . . . . . . . . . . . . . .

Renewal voucher, subscription

. . . . . . . . . . . . . .

Ruling on applicability of trade regulation rule concerning
unavailability of advertised foods - inappropriate. . . . (0000000)

Terry bath mats

. . . . . . . . . . . . . . . . . . . . . . . . 

(7237003)
Tripartite promotional assistance plan - (7137030) 1030, (713 7027)
Use of special subscription renewal voucher, advertising of (723 7004)
Use of term "electroplated" to describe gold

content of ball pen 

.................... 

- . (7237001)
Use of tenns "Golden Finish

" "

Gold Brushed " and "Golden
Manner" to designate gold coating. . .. 

........ 

3 7031)
Voucher, subscription renewal. . . . . . . . . . . . . . . . (7'237004)

Page
1030
1075

1037
1070
1040
1075

1052

1028
1075


