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FEDERAL TRADE COMMISSION

16 CFR Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed rules would
amend the premerger notification rules
that require the parties to certain
mergers or acquisitions to file reports
with the Federal Trade Commission and
the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice and to wait a
specified period of time before
consummating such transactions. The
reporting and waiting period
requirements are intended to enable
these enforcement agencies to determine
whether a proposed merger or
acquisition might violate the antitrust
laws if consummated and, when
appropriate, to seek a preliminary
injunction in federal court to prevent
consummation. During the seven years
the rules have been in effect, the Federal
Trade Commission, with the
concurrence of the Assistant Attorney
General for Antitrust, has amended the
premerger notification rules several
times in order to improve the program'’s
effectiveness and to lessen the burden
of complying with the rules. These
proposed revisions are intended to
further reduce the cost to the public of
complying with the rules and to improve
the program's effectiveness.

DATES: Comments must be received on
or before October 24, 1985.

ADDRESSES: Written comments should
be submitted to both (1) the Secretary. -
Federal Trade Commission, Room 172,
Washington, DC 20580, and (2) the
Agsistant Attorney General, Antitrust
Division, Department of Justice, Room
3214, Washington, DC 20530.

FOR FURTHER INFORMATION CONTACT:
John M. Sipple, Jr., Senior Attorney,
Premerger Notification Office, or
Kenneth M. Davidson, Attorney,
Evaluation Office, Bureau of
Competition, Room 392, Federal Trade’
Commission, Washington, DC 20580.
Telephone: (202) 523-3404.

SUPPLEMENTARY INFORMATION:
Regulatory Flexibility Act

With two exceptions, the proposed
amendments to the Hart-Scott-Rodino .
premerger notification rules are largely
technical or designed to reduce the
burden to the public of reporting. The
Commission has determined none of the
proposed rules is a major rule, as that

term is defined in Executive Order
12291. The proposed rules will not result
in: an annual effect on the economy of
$100 million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or, significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in the domestic
market. None of the amendments would
expand the coverage of the premerger
notification rules in a way that would
affect small business. Therefore,
pursuant to section 805(b) of the
Administrative Procedure Act, 5 U.S.C.
605(b), as added by the Regulatory
Flexibility Act, Pub. L. 96-354
(September 19, 1980), the Federal Trade
Commission certifies that these rules
will not have a significant economic
impact on a substantial number of small
entities. Section 603 of the
Administrative Procedure Act, 5 U.S.C.
803, requiring a final regulatory
flexibility analysis of these rules, is
therefore inapplicable.

Paperwork Reduction Act

The Hart-Scott-Rodino Premerger
Notification rule and report form contain
information collection requirements as
defined by the Paperwork Reduction
Act. 44 U.S.C. 3501 et seq. These
requirements have been reviewed and
approved by the Office of Management
and Budget (OMB Control No. 3084~
0005). Because the proposed
amendments would affect the
information collection requirements of
the premerger notification program, the
proposed amendments have been
submitted to OMB for review under
section 3504(h) of the Paperwork
Reduction Act. Comments on that
submission may be directed to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for the
Federal Trade Commission.

Background

Section 7A of the Clayton Act (“the
act™), 15 U.S.C. 18a, as added by section
201 and 202 of the Hart-Scott-Rodino
Antitrust Improvements Act of 1976,
requires persons contemplating certain
acquisitions of assets or voting
securities to give advance notice to the
Federal Trade Commission (hereafter

. referred to as “‘the Commission™) and

the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice (hereafter referred
to as “the Assistant Attorney General™}
and to wait certain designated periods

before the consummation of such
acquisitions. The transactions to which
the advance notice requirement is
applicable and the length of the waiting
period required are set out respectively
in subsections (a) and (b) of section 7A.
This amendment to the Clayton Act
does not change the standards used in
determining the legality of mergers and
acquisitions under the antitrust laws.

The legislative history suggests
several purposes underlying the act.
First, Congress clearly intended to
eliminate the large “midnight merger,”
which is negotiated in secret and
announced just before, or sometimes
only after, the closing takes place.
Second, Congress wanted to assure that
large acquisitions were subjected to
meaningful scrutiny under the antitrust
laws prior to consummation. Third,
Congress provided an opportunity for
the Commission and the Assistant
Attorney General (who are sometimes
hereafter referred to collectively as the
“antitrust agencies” or the “enforcement
agencies") to seek a court order
enjoining the completion of those
transactions that the agencies deem to
present significant antitrust problems.
Finally, Congress sought to facilitate an
effective remedy when a challenge by
one of the enforcement agencies proved
successful. Thus the act requires that the
agencies receive prior notification of
significant acquisitions, provides certain
tools to facilitate a prompt, thorough
investigation, and assures an
opportunity to seek a preliminary
injunction before the parties are legally
free to complete the transaction,
eliminating the problem of unscrambling
the assets after the transaction has
taken place.

Subsection 7A(d)(1) of the act, 15
U.S.C. 18a(d)(1), directs the Commission,
with the concurrence of the Assistant
Attorney General, in accordance with 5
U.S.C. 553, to require that the
notification be in such form and contain
such information and documentary
material as may be necessary and
appropriate to determine whether the
proposed transaction may, if
consummated, violate the antitrust laws.
Subsection 7A(d}(2) of the act, 15 U.S.C.
18a(d)(2), grants the Commission, with
the concurrence of the Assistant
Attorney General, in accordance with §
U.S.C. 553, the authority (A) to define
the terms used in the act, (B) to exempt
additional persons or transactions from
the act's Notification and waiting period
requirements, and (C) to prescribe such
other rules as may be necessary and
appropriate to carry out the purposes of
section 7A.
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On December 15, 1976, the '
Commission issued proposed rules and a
proposed Notification and Report Form
(“the Form") to implement the act. This
proposed rulemaking was published in
the Federal Register of December 20,
1976, 41 FR 55488. Because of the volume
of public comment, it became clear to
the Commission that some substantial
revisions would have to be made in the
original rules. On July 25, 1977, the
Commission determined that additional
public comment on the rules would be
desirable and approved revised
proposed rules and a revised proposed
notification and Report Form. The
revised rules and Form were published
in the Federal Register of August 1, 1977,
42 FR 39040. Additional changes in the
revised rules and Form were made after
the close of the comment period. The
Commission formally promulgated the
final rules and Form and issued an
accompanying Statement of Basis and
Purpose on July 10, 1978. The Assistant
Attorney General gave his formal
concurrence on July 18, 1978. The final
rules and Form and the Statement of
Basis and Purpose were published in the
Federal Register of July 31, 1978, 43 FR
33451, and became effective on
September 5, 1978.

The rules are divided into three parts
which appear at 16 CFR Part 801, 802,
and 803. Part 801 defines a number of
the terms used in the act and rules, and
explains which acquisitions are subject
to the reporting and waiting period
requirements. Part 802 contains a
number of exemptions from these
requirements. Part 803 explains the
procedures for complying with the act.
The Notification and Report Form,
which is completed by persons required
to file notification, is an appendix to
Part 803 of the rules.

Three changes have been made in the
premerger notification rules since they
were first promulgated. The first was an
increase in the minimum dollar value
exemption contained in § 802.20 of the
rules. This amendment was proposed in
the Federal Register of August 10, 1979,
44 FR 47099, and was published in final
form in the Federal Register of
November 21, 1979, 44 FR 60781. The
second amendment replaced the
requirement that certain revenue data
for the year 1972 be provided in the
Notification and Report Form with a
requirement that comparable data be
provided for the year 1977. This change
was made because total revenues for
the year 1977 broken down by Standard
Industrial Classification (SIC) codes
became available from the Bureau of the
Census. The amendment appeared in the

Federal Register of March 5, 1980, 45 FR
14205, and was effective May 3, 1980

The third set of changes were
published by the Federal Trade
Commission as proposed rules changes
in the Federal Register of July 29, 1981,
46 FR 38710. These revisions were
designed to clarify and improve the
effectiveness of the rules and of the
Notification and Report Form as well as
to reduce the burden of filing
notification. Several comments on the
proposed changes were received during
the comment period. Final rules which
adopted some of the suggestions
received during the comment period but
which were substantially the same as
the-proposed rules, were published in
the Federal Register on July 29, 1983, 48 -
FR 34427, and became effective on
August 29, 1983.

In addition, the Notification and
Report Form, found in 16 CFR 803
(Appendix), has been revised twice. The
new versions were approved by the
Office of Management and Budget on-
December 29, 1981, and February 23,
1983, respectively. Since that time the
Notification and Report Form, in its
current version with some additional
minor clarifications, has been approved
by the Office of Management and
Budget. The most recent approval came
on September 14, 1984

The genesis of this set of proposed
changes to the premerger notification
rules is a continuing effort by the
Commission to reduce the burden of
filing premerger notifications. That effort
was the focus of a Notice of Request for
Comments the, Commission published in
the Federal Register on July 2, 1982, (47
FR 29182). With two exceptions the
amendments to the rules proposed in
this Notice are based on that Request
for Comments, the comments received
as a result of that Request, and related
burden reduction efforts. The proposals
seek to accomplish this reduction by: (1)
Narrowing the types of acquisitions that
must be reported through the
notification process, (2) reducing the
documents or information that must
accompany notifications, and (3}
clarifying the meaning of the notification
rules. The two proposals that do not fit
this description are discussed separately
below.

The 1982 Request for Comments
outlined four approaches to reducing the
burden of the notification program, three
of which form the basis of some of these
proposed amendments to the rules. The
approaches to burden reduction on
which comments were requested
included: narrowing the coverage of the
rules by raising the dollar thresholds
that determine which acquisitions must

be reported; setting separate higher
dollar reporting thresholds for
acquisitions in some industries;
eliminating one or more of the
successive reporting requirements for
additional acquisitions of voting’
securities; and, allowing persons filing
notifications to reference information
and documents filed in previous
notifications, rather than require them to
resubmit those materials.

The Commission is proposing to raise
one of the dollar thresholds that
determine the coverage of the rules but
not the one discussed in the Request for
Comments. The Request discussed
raising the statutory $15 million
minimum size-of-transaction criteria of
section 7A(a)(3)(B) to $25 million. This
discussion was premised in part on
statistics from transactions filed in 1981
showing the enforcement agencies had
demonstrated a lower level of interest in
transactions of less than $25 million. It is
clear from statistics covering 1982 and
1983 that the pattern of lower
enforcement interest does not persist in
the subsequent years. Consequently the
Commission has not pursued that
approach.

The Commission has, however,
included three proposals in this Notice
that would narrow the coverage of the
rules. In proposal 6, the Commission
would raise the dollar threshold in
§ 802.20(b) and thereby reduce the
number of acquisitions valued at $15
million or less that are reportable. In
proposal 7, the Commission would add a
new rule, proposed § 802.35, to exempt
the acquisition of an employer's voting

-gecurities by certain employee trusts. In

proposal 4, the Commission would no
longer require a notification for certain
small acquisitions where the parties had
previously filed a notification.

The Commission has not found a
basis for establishing separate
thresholds for different industries. The
Request for Comments noted doubts
that such system could be devised.
Further study has confirmed the
difficulty of defining industries and
establishing separate thresholds. In
proposal 5, however, the Commission
would establish a higher threshold for
acquisitions of carbon-based minerals in
proposed § 802.3 and would exempt
entirely acquisitions of certain kinds of
real property that are defined in
proposed § 802.2.

The Commission has not proposed to
eliminate any of the sequential
thresholds for reporting increased
holdings of voting securities. The
Commission continues to find an
increase in the percentage of securities
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held by a person to be a matter that can
have competitive significance.

The Commission adopted the
suggestions in the Request that persons
filing notification should be permitted to
incorporate by reference certain
previously submitted documents and
information when it promulgated
§ 802.3(e) in 1983 (48 FR 34438 (July 29,
1983)). On the basis of experience with
this rule the Commission would in
proposal 10 now further reduce the
materials that must be submitted with a
notification. A new section, proposed
§ 803.9, would replace existing
§ 802.3(e). In proposal 12, the
Commission would also reduce the
information required by the Notification
and Report Form.

In addition to these approaches, the
Commission seeks to reduce the burden
of the notification program by a series of
amendments to clarify the meaning of
these rules, largely by codifying informal
interpretations of the Commission staff.
These amendments include: a method of
calculating the assets of a newly-formed
entity in proposal 2; a method of
calculating the percentage of voting
securities a person holds in proposal 3; a
description of acquisitions that are
exempt because they are in the ordinary
course of business in proposal 5; the
requirements for giving notice to an
acquired entity in proposal 9; the time
when the statutory waiting period
begins for notifications of the formation
of joint ventures in proposal 11; and a
series of changes to examples in the
rules to reflect amendments to the rules
in proposal 13.

Finally in proposal 1 and proposal 8
the Commission addresses matters other
than burden reduction. Proposal 1 would
add a new rule to cover a form of
transaction that has become
increasingly prevalent. The proposed
rule would require persons to file
notificatiocns for acquisitions made
through entities whose principal purpose
is to make the acquisitions as if the
acquisitions had been made directly.
Proposal 8 would eliminate a little used
exemption to ensure that certain
acquisitions are subject to meaningful
antitrust review.

The Commission invites interested
persons to submit comments on the
nature and scope of the problems
described in the Proposed Statement of
Basis and Purpose as well as the
appropriateness of the proposed .
amendments to the rules as solutions to
those problems. The Commission invites
special attention to proposal 1
(concerning the “acquisition vehicle”
rule), proposal 5 (concerning the
exemption of certain kinds of assets),
proposal 6 (concerning an increase in an

exemption threshold) and proposal 7
(concerning an exemption for
acquisitions by employee trusts}
because each of these determines for a
substantial number of transactions
whether an acquisition must be
reported. In addition proposals 1 and 7
deserve attention because these
amendments respond to ongoing
developments in the form and manner of
making acquisitions.

The thirfeen proposals in this Nohce
are arranged, to the extent that clear
exposition permits, in the order they
would appear in the Code of Federal
Regulations.

List of Subjczts

16 CFR Parts 801 and 802
Antitrust.

16 CFR Part 803

Antitrust, Reporting and
recordkeeping requirements.

Proposed Statement of Basis and
Purpose for the Commission’s Revised
Premerger Notification Rules

Authority

The Federal Trade Commission
proposes thess amendments to the
premerger notification rules pursuant to
section 7A(d) of the Clayton Act, 15
U.S.C. 18a(d), as added by section 201 of
the Hart-Scott-Rodino Antitrust
Improvements Act of 1878, Pub. L. 94—
435, 90 Stat. 1330.

I. Sections 801.1{n) and 801.5
Acquisition vchicles

The Commission proposes to amend
its rules to require persons intending to
make acquisitions through certain
entities to file notifications as if they
were making those acquisitions directly.
Although the premerger notification
rules subject many indirect acquisitions
to antitrust review, acquisitions made
by entities that are not “controlled” by
other persons frequeatly are not
reportable. The Commission has
concluded that such acquisitions should
be reportable if the entity’s main
function is to make the acquisition and if
the acquisition would have been
reportable had the entity’s owners made
their acquisitions directly instead of
through that entity (or “acquisition
vehicle”). The Commission proposes to
add a new rule, proposed § 801.5, to
require owners to file notifications for
acquisitions made by entities deemed to
be acquisition vehicles. The definition of
the term “acquisition vehicle” would be
placed in proposed § 801.1(n).

For tax and other business reasons,
many acquisitions are made by a newly-
formed entity. The owner of that entity
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typically contributes the capital or
arranges for loans that are used to make
the acquisition. Commonly, after an
acquisition is completed the legal
existence of either the acquired entity or
the newly-formed entity is dissolved in a
statutory merger.

In most transactions, this formation of
an entity to make an acquisition has no
effect on the parties who are required to
file premerger notifications. Typically
the newly-formed entity is a wholly
owned subsidiary of an existing
corporation. Because, pursuant to
§ 601.1(a)(1), the subsidiary is controlled
by its parent corporation, the rules deem
the “ultimate parent entity” to be the
acquiring person. Accordmgly the pre-
existing parent corporation is required
to file a premerger notification whether
or not it creates a subsidiary to effect
the acquisition.

As the Statement of Basis and
Purpose to § 801.i(a)(1) notes, if this
were not the result “the ultimate parent
entity would be able to evade the
requirements of the act by manipulating
the [subsidiary].” 43 FR 33456 (July 31,
1978). Quite apart from the question of
evasion, that filing obligation is
appropriate because the parent
corporation is the real party in interest.
The subsidiary, whatever the reasons -
for its creation, is not a functioning
business, at least not until the
acquisition is completed. It is a shell
incapable of corporate action until
capital and corporate purposes are
supplied by its owner. The ultimate
parent entity is, therefore, the acquiring
person. Moreover, it is the control
obtained by the parent and the potential
for anticompetitive effects from
combining its business with that of the
acquired entity that the act seeks to
have the enforcement agencies review.

These reasons for requiring
notifications also apply to some
acquisitions in which owners of
acquiring entities do not fit the
premerger rules’ definition of an
“ultimate parent entity.” If, for example,
four corporations each acquire 25
percent of the voting securities or assets
of another corporation, the acquisition
would be reportable {assuming the act’s
size-of-person, size-of-transaction and
other notification criteria are satisfied).
The four separate transactions would be
examined to determine if ownership of
the acquired person’s voting securities
or agsets by any of the four is likely to
lessen competition. If, for purposes of
acquiring the voting securities, the four
were to create an entity to make the
acquisition, the antitrust interest in the
transaction would be unchanged. In fact,
such acquisitions typically are followed
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by a statutory merger that is not subject
to the rule’s notification requirements
and that transfers direct ownership to
the four owners. In those instances, not
only is the antitrust interest in the
transaction the same as in a direct
acquisition, the resulting legal rights in
the business are identical: each would
then directly own 25 percent of the
shares of the acquired business.

Nevertheless, existing rules do not
consider any of these owners to be a
* parent of the acquiring entity (because
they do not control the entity as that
term is defined in § 801.1(a}{b), i.e., none
has either 50 percent of the voting
securities of the entity or the contractual
power to designate a majority of its
board of directors). Although the
objective criteria of the existing rules,
like the one defining control, have been
the key to making the premerger review
program workable in most
circumstances, the consequence here is
that owners may not be required to
report the acquisition. In fact, the
transaction might not be reportable by
anyone.

Two examples illustrate how the rules
do not always make such transactions
reportable and why that result is
inappropriate. If the entity formed for
the purpose of making the acquisition is
a partnership, its owners are not
required fo report acquisitions made by
the entity. If the entity is a corporate
joint venture, the transaction also may
not be reportable.

The partnership transaction is easier
to follow. Assume the four corporations
are competitors of each other and of the
firm to be acquired. Assume further that
each firm is valued in excess of $1
billion. The formation of the partnership
is not reportable because § 801.40
covers the formation of only
corporations, not partnerships. The
acquisition by the partnership is not
reportable because the partnership does
not meet the size-of-person test of
section 7A{a)(2) (that is, it does not have
total assets or annual net sales of $10
million or more), and it is not controlled
by any other person. For reasons
discussed below in this Notice in
connection with the proposed changes
to § 801.11, the premerger rules to not
count the over $1 billion in cash that will
be contributed to make the acquisition,
thus the partnership is considered too
small to be required to report its
acquisitions. Moreover, a partnership
does not fit § 801.1(b)’s definition of a
controlled entity under existing informal
interpretations. Unless the partnership
has other assets, no part of the
transaction will be reportable, even
though the size of the firms and their

market shares in this example suggest
that the acquisition should be closely
reviewed.

The same transaction, if pursued
through a corporate joint venture, would
not be reportable if the acquisition were
undertaken with loans (that were not
guaranteed by the persons forming the
corporation) or if the voting securities in
the new venture were valued at $15
million or less. Section 801.40 counts
cash and loans extended or guaranteed
by the owners as assets of the joint
venture. Thus only if the newly-formed
corporation had received cash or owner-
guaranteed loans to make a $1 billion _
acquisition would it meet the size-of-
person criteria of section 7A(a)(2) of the
act. And only if the securities were
valued at more than $15 million would
size-of-transaction criteria be met and
the transaction not be exempt under
§ 802.20. If either criteria is not met, the
formation of the corporate joint venture
would not be reportable. The failure to
require the reporting of acquisitions by
newly-formed entities whose only assets
are cash or loans (see discussion of this
issue in proposal 2 below) has become a
significant omission in certain
circumstances because of the growing
popularity of leveraged buyouts in
which loans are secured by the assets
being purchased. If the four competitors
obtained financing in the manner
described or valued voting securities at
$15 million or less, neither the formation
of nor the acquisition by their corporate
joint venture would be reportable.

Even if the formation and subsequent
acquisition were reportable, the result
under the existing rules would not
provide a fully satisfactory opportunity
to review the acquisition. Because the
formation and acquisition transactions
would be reported separately, the
notification of the formation would
show several firms forming a joint
venture corporation which at that time
had no business. The second transaction
would show that corporation (or
“acquisition vehicle") acquiring an

existing business. In neither case would -

the notification by the newly-formed
company be directly helpful for antitrust
analysis because it has no business and
cannot reflect on its notification form
the potential anticompetitive effects of
the acquisition. And because the timing
of the notification requirements for the
two transactions are separate it is
possible the enforcement agencies could
lose the advantage given them by the
act in obtaining information from the
owners of the new corporation through
requests for additional information. If,
for example, the acquisition vehicle
were formed sixty days prior to filing for

the subsequent acquisition, the
enforcement agencies might have no
indication of what is the intended target
and no basis for preventing the joint
venture if, by itself, it does not violate
the antitrust laws. When the acquisition
vehicle files for the subsequent
acquisition, its notification is likely to
provide little indication of the
competitive overlap that could exist as a
result of the trarisition. Moveover, the
owners might be beyond the reach of the
enforcement agencies’ demands through
requests for additional information.

In order to ensure acquisitions by
newly formed non-controlled entities are
reportable and an opportunity for
examining competitive consequences of
such acqusitions, the Commission
proposes to treat such transactions as if
the owners of the acquisition vehicle
had directly acquired the voting
securities or assets of the acquired
person. The existing definition of
“person"” in § 801.1(a)(1) is designed to
prevent avoidance of reporting .
obligations by making the formation of
subsidiaries irrelevant. Similarly,
proposed § 801.5 would eliminate all
inquiry into the reasons owners chose
the organizational form used to make an
acquisition. The proposal should reduce
any bias created by existing rules to
structure transactions in less efficient
form in order to avoid filing a premerger
notification. It would thereby
supplement § 801.90 which requires such
transactions to be reported if the
creation of the acquisition vehicle had
“the purpose of avoiding the obligation
to comply with the requirements of the
act.” In addition to shaping the reporting
obligation according to the substance of
the transaction rather than its form, the
proposal would eliminate the anomaly
under existing joint venture rules that
makes it possible for a person acquiring
voting securities or assets (through
newly-formed entities) to complete its
waiting period before the waiting period
for the newly-formed entity’s acquisition
begins.

The Commission believes it has
authority, with the concurrence of the
Attorney General, to treat these
acquisitions as if they were made by the
owners of the acquisition vehicle on the
following grounds: the requirement in
section 7A(a) of the act that persons
who acquire voting securities or assets
“directly or indirectly” file notifications;
the authority in section 7A(d)(2)(A) to
“define the terms used in [the act]”
including the terms “directly,”
“indirectly” and “‘hold;” and the
authority in section 7A(d)(2)(C) to
“prescribe such other rules as may be
necessary and appropriate to carry out
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the purposes of [the act]” including
treating transactions which have similar
charactenistics in the same manner.

The Proposed Rules

The proposed acquisition vehicle rules
have five principal elements. First,
§ 801.5(a) states the general rule that
acquisitions of voting securities or
assets by an acquisition vehicle are
attributed to its owners on a
proportional basis. Second, an
acquisition vehicle is defined in
§ 80.1.1(n) as an entity formed or availed
of principally for the purpose of making
acquisitions. Third, § 801.5(b}
establishes the method for calculating
the number of voting securities that will
be attributed as a result of an
acquisition by the vehicle. Fourth,
§ 801.5(c) does the same for calculating
the value of voting securities and assets
that are attributed. Fifth, § 801.5(d}
describes the circumstances in which
voting securities and assets will no
longer be attributed to owners of
acquisition vehicles.

The General Rule

Proposed § 801.5(a) is designed to
treat owners of acquisition vehicles as if
they were the acquisition persons
making the acquisitions directly without
the agency of the acquiring vehicle. The
effect of this paragraph and these
proposed rules is to require an owner of
an acquisition vehicle to file a premerger
notification in circumstances where the
proportion of the acquisition attributed
to it and any other voting securities or
assets it holds combine to meet or
exceed one of the reporting thresholds
of § 801.1(h). Proposed § 801.5 does not
alter the reporting obligation arising
from the formation of a joint venture
under § 801.40 or the reporting
obligation of the acquisition vehicle,
which may be required to file
separately.

The Definition of Acquisition Vehicle

The definition in proposed § 801.1(n)
is formulated to include as an
acquisition vehicle any entity that
makes an acquisition but conducts little
or no business activity apart from
activities involved in making the
acquisition, Thus, the definition applies
to any type of entity (corporation,
partnership, trust, etc.) or combination
of entities, whether newly-formed or
already existing, as long as its principal
purpose is to make an acquisition. The
definition is not limited to entities
created as evasion devices. This rule
applies to all new entities even where
the formation of the entity is dictated by
sound business reasons. It includes all
entities except those that are

established, ongoing businesses.
Owners of an ongoing business are
required to report acquisitions of that
business only if the transaction meets
the criteria of § 801.90, that is, if
structured “for the purpose of avoiding
the obligation to comply with the
requirements of the act.” This is made
clear by a proposed new example to be
added to that rule.

The Number of Voting Securities
Acquired

Section 801.13 establishes the method
of determining how many voting
securities are held as a result of an
acquisition. According to that section,
an acquiring person holds already held
voting securities, those to be acquired,
and, as a result of proposed §801.5,
those treated as held or to be held.
Proposed §801.5(b) provides the formula
for determining how many shares held
by the acquisition vehicle are attributed
to each of its owners. Paragraph (b)
establishes two methods, one for an
acquisition vehicle that is a single
corporation and the other for all other
kinds of acquisition vehicles.

Where the single corporation rule
applies, each owner multiplies the total
number of voting securities which will
be held by the acquisition vehicle (for
example, 1000) times the percentage of
shares in the vehicle the owner holds
(for example, 25 percent) and that will
give the number of voting securities to
be treated as acquired through the
acquisition vehicle (that is, 1000X.25, or
250 voting securities). These voting
securities would then be added to any
other voting securities held by the
owner to determine if it had a reporting
obligation.

In other circumstances the number of
voting securities held by each owner is
determined by the owner's beneficial
interest in the acquisition vehicle. The
use of beneficial ownership criteria is
designed to facilitate the calculation of
proportional interests where a series of
entities including corporations and
partnerships obtain complex interests in
an acquired entity. For these
transactions the formula is the same;
only the calculation of the percentage is
different. Each owner multiplies the
total number of voting securities the
acquisition vehicle will hold by the

larger of the following ratios: (1) the

proportion of profits of the acquisition
vehicle to which the owner would be
entitled if all profits were distributed; or,
(2) the proportion of assets to which
each owner would be entitled upon
dissolution of the acquisition vehicle.

\
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The Value of Voting Securities and
Assets Acquired i

Section 801.14 establishes the method
of determining the aggregate value of
voting securities and assets held as a
result of an acquisition. The aggregate
total for each owner ingludes, among
others, voting securities and assets
acquired by the acquisition vehicle that
are attributed to it by proposed
§ 801.5(c). The attribution rules of
paragraph (c) are calculated in the same
fashion as the number of voting
securities are calculated under proposed
§ 801.5(b). The difference is that the
dollar value treated as acquired by the
owner is determined by multiplying the
aggregate value of voting securities and

" assets held by the acquisition vehicle

instead of by multiplying the total
number of voting securities held by the
acquisition vehicle.

When Attribution Ceases

Proposed § 801.5(d) declares that
voting securities and assets held by an
entity shall not be treated as held by its
owners when the entity ceases to be an
acquisition vehicle. An entity ceases to
be an acquisition vehicle, pursuant to
the definition in proposed § 801.1(n),
when it commences active management
of a business.

Affidavits Required

- The Commission proposes to establish
new procedures to inform the acquired
person of the acquiring entity’s status as
an acquisition vehicle and the
consequent obligation of the acquired
person to file notifications in response
to filings by the owners of the vehicle.
The new requirements are similar to
those required by existing and proposed
§ 803.5(a) which requires persons buying
voting securities to notify the issuer of
its obligations to file a premerger
notification form. The new procedures
will require owners to attach an
affidavit to their notification and report
forms stating that they have notified the
acquired entity of the owner's status as
an acquiring person. The proposed
procedures would be contained in a new
paragraph (c) of § 803.5 These
amendments are discussed and set out
in proposal 9 of this Federal Register
notice.

Effects on Other Rules

In addition to rules 801.13 and 801.14
mentioned above, several other rules are
affected by the addition of the
acquisition vehicle rule. This section
mentions some of those rules. This is not
an exhaustive list, nor does it provide
comprehensive treatment of each rule
discussed.
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Section 801.1(a)(2} Entity: The term
“acquisition vehicle” is a
characterization of the legal status of an
entity. Thus any entity—corporation,
partnership, trust, etc.—is an acquisition
vehicle when it meets the definition of
proposed § 801.1{n).

Section 801.1(b) Control: The
acquisition vehicle rules do not alter the
definition of control or the rules based
on control. Thus an entity may be both
an acquisition vehicle and controlled by
an ultimate parent entity. Where both
statuses exist, persons holding a
minority of the voting securities of the
acquisition vehicle will have their
obligation to file notifications
determined by proposed § 801.5. Persons
holding a majority of the voting
securities in a corporate acquisition
vehicle will be the vehicle’s ultimate
parent entity and will be required to
report accordingly. ‘

Certain premerger rules that come into
operation only when an entity is
controlled never have an effect on
owners of minority interests of -
acquisition vehicles. For example the -
“secondary acquisitions” described in
§ 801.4, the “controlled issuer” threshold
of § 802.20(b) and § 802.51(b) all require
the person addressed in the rules to
have a controlling interest.

Section 801.1(c) Hold: The premerger
rules’ “hold” concept is the means by
which the acquisition vehicle rules are
integrated with the rest of the rules.
Proposed § 801.5 requires owners of
acquisition vehicles to treat the number
of voting securities and the value of
assets held by the vehicle as held by the
owners on a proportional basis.

Section 801.2 Acquiring and
acquired persons: 1t is through the
operation of the hold concept that the
owners of an acquisition vehicle become
“acquiring persons” when the vehicle
makes an acquisition. However owners.
do not automatically become “acquired
persons.” In a transaction described by
§ 801.31, for example, those accepting a
non-cash tender offer of the acquisition
vehicle's securities would not hold
voting securities of the owner unless the
vehicle were also a controlled person.
Owners do not become acquired
persons solely because the vehicle is an
acquired person.

Section 801.10 Value of voting
securities and assets to be acquired:
When an acquisition vehicle acquires
assets of voting securities, it must value
them in accordance with § 801.10. The
owners of the vehicle then apply '
proposed § 801.5(c) to determine the
portion of that value attributable to each
of them.

Section 801.12 (a) and (b)

Calculating percentages of voting

securities: When an acquisition vehicle
acquires voting securities, each owner
must first determine.the number of
voting securities of each class attributed
to it by proposed § 801.5(b), and then
calculate according to proposed

§ 801.12(b) the percentage of voting
securities it holds.

Section §01.20 Acquisitions
subsequent to exceeding threshold:
Owners of acquisition vehicles are
required by § 801.20 to recalculate their
entire holdings to determine if as a
result of the vehicle's acquisition the
owners will meet or exceed a reporting
threshold. Similarly, owners must
calculate whether they continue to
qualify for the five year exemption
provided by § 802.21 or the amended
tender offer exemption of § 802.23.

Section 801.30 Tender offers and
acquisitions of voting securities from
third parties: As with other rules, each
owner must determine for itself whether
it has reporting obligations under
§ 801.30. If such obligations exist, the
acquisition vehicle cannot acquire
voting securities until all of the statutory
waiting periods have expired. To take
down shares before then would transfer
the shares to a person (one of the
owners) in violation of the premerger
rules. The acquired person must file a
separate notification in response to
filings from each owner.

Section 801.40 Formation of joint
venture or other corporations: Owners
can have an obligation to file
notifications for the formation of an
acquisition vehicle under § 801.40 as
well as a separate obligation to report
acquisitions of the vehicle under
proposed § 801.5. The vehicle also can
have a separate obligation to report
when it makes acquisitions.

Proposed §§ 802.1, 802.2 and 802.3
Acquisition of assets: When assets are
attributed to owners under these
proposed rules, they maintain the
exempt or non-exempt character they
had as a result of the acquisition by the
vehicle. Thus when a vehicle acquires
substantially all the assets of an
operating division, a one-third owner
cannot claim it need not report the
transaction because it holds only one-
third of the acquired entity’s assets. The
owner has an undivided one-third
interest in all the assets and therefore
the transaction is not exempt.

Section 802.9 Acquisition solely for
the purpose of investment: In contrast to
assets, a specific number of shares held
by the vehicle can be and are attributed
to each owner because each share
represents an undivided interest in the
acquired entity. Nevertheless, the
Commission believes that the intent of
an acquisition vehicle to acquire control

of an entity is a factor indicating that
none of its owners have the “solely for
the puipose of investment” intent
required for the exemption established
by § 802.9. At the same time the
Commission recognizes that attributing
such an intent in all acquisitions will
create reporting obligations for passive
investors in, for example, leveraged
buyout transactions where there is no
intention to alter the management of the
business and no desire by those
investors to play any role in the
management of the business. As these
passive investors are unlikely to raise
antitrust concerns by their acquisitions,
the Commission would welcome
suggestions on how to exempt them yet
include others who are part of a plan to
transform an acquired entity.

Exempt transactions generally: In .
general, the exempt character of a
transaction is not affected by the
attribution of assets or voting securities
pursuant to proposed § 801.5. For
example, transfers to or from a federal
agency (exempted by section 7A(c){(4))
or transactions subject to the approval
of the Federal Deposit Insurance
Corporation (exempted by section

- 7A(c){7)) will be exempt for both the

acquisition vehicle and its owners.
Owners need not report transactions on
the basis of acquisitions made by their
acquisition vehicle if the owners would
be exempt from reporting a direct
acquisition equivalent to the one
attributed to them by proposed § 801.5.

A. Authority

The authority for Parts 801-803
continues to read as follows:

Authority: Sec. 7A(d) of the Clayton Act, 15
U.S.C. 18a(d), as added by sec. 201 of the
Hart-Scott-Rodino Antitrust Improvements
Act of 1976, Pub. L. 94-435, 90 Stat. 1390.

B. The Commission proposes to
amend its rules by the addition of
§ 801.1(n), § 801.5, and an Example 3 to
§ 801.90, as set forth below.

PART 801—COVERAGE RULES
§801.1 Definitions.

(n) Acquisition vehicle. The term
“acquisition vehicle” means any entity
or series of entities formed or availed of
principally for the purpose of acquiring
voting securities or assets. An entity is
(or a series of entities are) an
acquisition vehicle notwithstanding that
the particular organizational form (e.g.,
partnership, corporation, etc.} chosen
furthers a legitimate business purpose or
that the entity engages {or entities
engage) in incidental or minor business
activities prior to the acquisition of
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voting securities or assets. An entity
ceases to be an acquisition vehicle when
the entity commences active
management of a business other than
the business of acquiring voting
securities and assets:

Examples: 1. A partnership is formed by a
corporation, A, and two individuals, B and C.
A has annual net sales of $1 billion and is
entitled to 40 percent of the profits of the
partnership (or 40 percent of the assets upon
dissolution). The partnership, which has no
business of its own, acquires Oldco for $50
million with bank loans guaranteed by A, B
and C. The partnership is an acquisition
vehicle regardless of the purpose for which it
was formed, because at the time it acquired
Oldco its sole function was to make the
acquisition. Because Corporation A is an
acquisition vehicle, “A" will be required to
report the acquisition of Oldco pursuant to
§ 801.5 unless the transaction is otherwise
exempt. “B" and “C" may also be required to
file notifications if they meet the size-of-
person and other reporting criteria.

- 2. Newco is formed by corporations A, B, C
and D, for the purpose of buying and
revitalizing Oldco. Each corporation has
annual net sales or total assets in excess of
$1 billion. At the time Newco is formed, A
contributes a patent that will make the
operations of Oldco more competitive. B
contributes $15 million to be used to acquire
Oldco. C contributes a fleet of trucks which
will be used to deliver Oldco products and a
factory which is sold to obtain the remaining
$12 million needed to acquire Oldco. D
contributes $10 million in capital to be used
to revitalize and expand the Oldco
operations. Newco is an acquisition vehicle
because the principal purpose for which it
was formed was to acquire Oldco. It had no
business operations prior to that acquisition.
The contribution of the patent and capital
and the sale of the factory are incidental to
that acquisition.

3. Assume the same facts as in example 2
except that Newco was initially formed as a
subsidiary of A corporation to export A's
products. Although the corporation was
formed and a board of directors met, the
corporation never began operations. Three
years later A contributed its patent to Newco
and sold shares of Newco to B, C and D on
the terms outlined above when the four
corporations decided to buy Oldco. Newco is
an acquisition vehicle because it never had
any business operations and is now being
availed of principally for the purpose of
acquiring Oldco.

4. Newco, an acquisition vehicle, transfers
all its assets in exchange for 40 percent of the
voting securities of Oldco. Newco uses its
Oldco securities to nominate directors of
Oldco. Newco ceases to be an acquisition
vehicle when it begins to direct or participate
in the management of Oldco, notwithstanding
that Newco's only assets are voting securities
of Oldco. )

§801.5 Acquisitions by an acquisition
vehicle.

(a) Owners (holders of voting
securities, partners, etc.) of an
acquisition vehicle shall, until the event

described in paragraph (d) of this
section, be treated under these rules as
if they also hold on a proportional basis
voting securities or assets held by the
acquisition vehicle.

(b) The number of voting securities
held by an acquisition vehicle that are
treated as if they are or will be held by
each of its owners shall be calculated as
follows:

(1) If the acquisition vehicle is a single
corporation or a single corporation and
wholly owned subsidiaries of that single
corporation, the number of any class of
voting securities attributed to each
owner is the total number of each class
of voting securities held by the
acquisition vehicle multiplied by the
percentage of voting securities issued by
the single corporation held by each
owner.

(2) In circumstances other than those
described by paragraph (b)(1) of this
section, the number of any class of
voting securities attributed to each
owner i8 the total number of each class
of voting securities held by the
acquisition vehicle multiplied by the
larger of the following ratios:

(i) The proportion of profits of the
acquisition vehicle to which each owner
would be entitled if all profits were
distributed; or, :

(ii) The proportion of assets to which
each owner becomes entitled upon
dissolution of the acquisition vehicle.

{c) The value of voting securities and
assets held by an acquisition vehicle
that are treated as if they are or will be
held by each owner shall be calculated
as follows:

(1) If the acquisition vehicle is a single
corporation or a single corporation and
wholly owned subsidiaries of that single
corporation, the value of an acquisition
attributed to each owner is the value of
voting securities and assets held by the
acquisition vehicle multiplied by the
percentage of voting securities issued by
the single corporation held by each
owner.

(2) In circumstances other than those
described in paragraph (c)(1) of this
section, the value of the acquisition
attributed to each owner is the value of
the voting securities or assets held by
the acquisition vehicle multiplied by the
larger of the following ratios:

(i} The proportion of profits of the
acquisition vehicle to which each owner
would be entitled if all profits were
distributed; or,

(ii) The proportion of assets to which
each owner becomes entitled upon
dissolution of the acquisition vehicle.

(d) When an entity ceases (or a series
of entities cease) to be an acquisition
vehicle, the voting securities or assets
held by that entity (or those entities)

Hei nOnli ne --

shall no longer be treated as if they are
also held by its {or their) owners.

Examples: 1. A Corporation together with B
Corporation form a partnership for the
purpose of buying Oldco for $100 million. The
partnership forms Newco to buy the shares of
Oldco. The partnership and Newco are an
acquisition vehicle because, pursuant to
§ 801.1(n), they are a series of entities formed
for the purpose of acquiring voting securities.
A has total assets valued at $1 billion. B
Corporation has assets totalling $9 million
and had net sales of $5 million in the
previous year. B is entitled to 5 percent of the
profits of the partnership and would receive
upon dissolution 10 percent of its assets.
Although “A” does not control the
partnership pursuant to § 801.1(b), it will be
required to file a notification because “A”
meets the size-of-person criteria of section
7A(a){2) of the act and because, pursuant to
§ 801.5, A has attributed to it an acquisition
that meets the size-of-transaction criteria of
section 7A(a)(3)(B) of the act. The value of
the shares in Oldco that will be deemed
acquired by A is $95 million, that ig, $100
million (the acquisition price) times 95
percent {the proportion of profits to which A
is entitled). “B” is not required to file a
notification both because its assets and
annual net sales are less than the minimum
size specified in the act and because the
value of its acquisition results in “B" holding
less than the $15 million in assets and voting
securities.

2, Corporations A, B, C and D formed
Newco I in which each held 25 percent of the
voting securities. Each corporation has
annual sales and total assets in excess of $1
billion. After formation Newco I engaged in
no business activity because the business
opportunity for which it was formed
disappeared. Subsequently A, B, C and D
decided to buy Oldco for $100 million using
Newco 1. Newco I then formed Newco Il to
buy certain assets of Oldco and Newco III to
acquire the voting securities of Oldco. A, B, C
and D corporations are each, pursuant to
§ 801.5, deemed to be acquiring $25 million in
assets and voting securities of Oldco and will
have to file notifications prior to the
acquisition. They are shareholders of Newco
1, which, although formed for other purposes,
was at the time it became a functioning
business entity used principally for the
purpose of acquiring Oldco. Newco I will also
have to file a notification for the acquisition if
it meets the size of person test of section
7A(a)(2) of the act.

After the acquisition of Oldco and its
assets, Newco Il was merged into Newco L.
Newco I then sought to acquire Otheroldco.
Because Newco I is no longer a corporate
shell with neglible business activity, its
acquisition of Otheroldco is no longer
attributable to its shareholders pursuant to
§ 801.5. The obligation to file a notification, if
there is one, will rest solely with Newco 1.

§801.90 Transactions or devices for
avoldance.
* : * L *

Examples: * * *
3. Corporations A, B, C and D, each with
annual net sales or total assets in excess of
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$1 billion, decide to buy Oldco for $100
million. Rather than acquire Oldco directly or
from a new business entity to acquire Oldco,
the four corporations decide on the following
course of action for the purpose of aveiding
filing a notification under the act. A, B, C and
D corporations each acquire one quarter of
the outstanding securities of Littleco for a
total of $1 million. Littleco is an established
manufacturing concern with annual net sales
and total assets of less than $10 million. They
then lend Littleco $100 million and cause it to
acquire Oldco. Because the purpose of
acquiring Oldco through Littleco (which does
not meet the size of person test of § 7A(a)(2)
of the act) was to avoid reporting the
transaction, the existence of Littleco as an
ongoing corporation, will be disregarded.
Instead Littleco will be treated as if it were a
business entity formed or availed of to
acquire Oldco pursuant to § 801.5. “A”, “B",
“C" and “D" each will be required to report
the acquisition of 25 percent of Oldco.

2. Section 801.11 Total Assets of a
Newly-Formed Person

The Commission proposes to amend
§ 801.11 to codify a longstanding
informal position of the staff that a
newly-formed entity generally should
not include funds used to make an
acquisition in determinig its size. Under
this proposed rule, if an entity’'s only
assets are cash that will be used.to
make the acquisition and securities of
the entity it is acquiring, it generally will
not have to file for that acquisition
because the new entity will be deemed
too small to meet the act's size-of-
person test. Codification of this informal
position is intended to limit coverage of
the premerger rules to those situations
where an antitrust violation is most
likely to be present, that is, where one .
business entity of a substantial size
acquires another business entity of a
substantial size. The basic rule is’
explained below. The proposed rule
contains an exception where the new
entity acquires assets or voting
securities of more than one person.

The Purpose of the Proposed Rule

A notification must be filed prior to an
acquisition only if the acquiring and
acquired persons meet the minimum size
criteria of section 7A{a)(2) of the act. In
general this requires one of the parties
to have at least annual net sales or total
assets of $10 million and the other at
least annual net sales or total assets of
$100 million. Section 801.11 establishes
the procedure by which the size of
parties to an acquisition is to be -
determined. Existing § 801.11 provides
that the annual net sales and total
assets of a person shall be the sales and
assets stated on its last regularly
prepared financial statements. It does
not directly address the question of how
to calculate the size of a person that

does not have a regularly prepared
balance sheet. However, by implication,
the rule requires the preparation of a
balance sheet for persons who have
none. See 43 FR 33474 (July 31, 1978). In
advising newly-formed persons of their
obligation to prepare balance sheets, the
Commission staff has advised that
acquiring persons should not include as
assets cash or loans that will be used to
make an acquisition. The Commission
now proposes to adopt this staff position
and incorporate it in a new §801.11(e)
which establishes the procedure for
calculating the total assets of newly-
formed persons. The proposed rule does
not alter the manner in which ongoing
firms determine whether they meet the
act’s size-of-person criteria, because
they have regularly prepared financial
statements subject to § 801.11(a)—(d).
The distinction between the
calculation of assets for ongoing
business entities and newly-formed
entities is based on the competitive
potential of a newly-formed entity and
on the certainty and simplicity of the .
existing balance sheet rule. In most
circumstances the size of an acquiring
person provides some measure of its

- competitive presence. Congress

concluded that the amount of sales and
assets were useful criteria. These size
criteria can be misleading, however,
when applied to entities formed for the
purposes of making acquisitions. Such
entities typically have had no sales and
frequently have no assets other than the
cash or loans used to make the
acquisition. In such circumstances the
acquiring person has no competitive
presence. The acquisition does not
combine businesses and therefore
cannot reduce competition. The

_ transaction merely changes the

ownership of a single ongoing business.
Accordingly, the Commission has
concluded that no:purpose is served by
requiring such acquisitions to be
reported. The Commission will not count

- the cash which flows through the newly-

formed entity to make an acquisition,
because those assets do not add to the
competitive presence of the business
entity which results from the
acquisition. {Of course, competition
could be lessened if the newly-formed
business were owned by current or
potential competitors of the person
being acquired. Proposed § 801.5 is
designed to alert the antitrust

- enforcement agencies to such

- acquisitions by requiring certain.owners
. of newly-formed entities to file

" notifications.)

Similary, where the newly-formed
business acquires voting securities or
assets of one-person (including
securities issued by entities within that

person) in several transactions, the prior
possession of voting or non-voting
securities of that person generally does
not enhance the anticompetitive

. potential of the transaction. The already

acquired securities do not constitute a
business entity which when combined
with additional securities of that issuer
will lessen competition. There is only
one businesgs being bought. However, if
the newly-formed entity acquires assets
or voting securities of more than one
person an anticompetitive combination
could result. For that reason an
exception in proposed § 801.11(e)
requires counting cash, loans and
securities in those circumstances and
would make such transactions
reportable.

Although it might be argued that
existing corporations also should be
directed to deduct cash or loans which
are earmarked for making the

" acquisition and securities issued by the

entity being acquired from their total
assets, the desirability of such a rule is
more questionable. To direct that such
deductions be made would require many
persons to prepare a new balance sheet
to determine the reportability of
acquisitions. Rules explaining how to
prepare that balance sheet would
reintroduce the complexity of
compliance with the rules that the
Commission eliminated when it
promulgated the existing financial
statements rule of § 801:11 (see 43 FR
33473-4 (July 31, 1978)). The
considerations set out below confirm the
original conclusion that there is no need
to revise paragraphs (a)-(d) of the
existing rule. ]

First, the existing rule, to a large
degree, automatically arrives at the
same result for ongoing corporations as
proposed § 801.11({e) does for newly-
formed corporations. Under the existing
balance sheet rule, loans made to
ongoing corporations for the purpose of
making an acquisition usually are not
included when calculating an acquiring
person’s total assets. Such loans are
normally made just prior to
consummation of the acquisition and are
therefore not reflected on the person's
last regularly prepared financial
statement. Consequently even if loans
ought not to be counted there is little
need to deduct these assets because
they usually are not included.

Second, there is value to the
predictability and convenience of the
balance sheet approach of the current
rule even if it results in' small
inconsistencies in measuring corporate
size. That approach allows the vast

. majority of firms to rely on their balance

sheets to determine whether they have
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an obligation to file a netification.
Businesses can quickly determine from
existing records whether they must file.
That convenience outweighs the value
of trying to make more precise or more
uniform the calculation of the dollar size
criteria (which are at best only very
preliminary measures of competitive
significance). Accordingly the
Commission will continue to rely on
regularly prepared balance sheets for
determining the size of ongoing
businesses. To do otherwise would
unnecessarily complicate the rules,
introduce uncertainty about coverage
and make the process of calculating size
much more exact than is warranted by
the rough measure established by
Congress.

The Proposed Rule
General Rule

Proposed section 801.11{e) states that
it applies only where the person does
not have a regularly prepared balance
sheet. As a practical matter the section
applies only to newly-formed entities
(that are not controlled by any other
person). Persons with outdated or
otherwise incomplete balance sheets are
required to reconstruct their financial
documents in accordance with
paragraphs {a)-(d) of this section.
Subsection {e)(1) sets forth the general
rule that assets including cash or
securities are always included on a
person’s balance sheet, except for cash
that will be used to make an acquisition
and securities issued by the acquired
person (or an entity within the acquired
person).

The exclusion of cash, loans or
securities established by proposed
§ 801.11(e) continues until the acquiring
person has a regularly prepared balance
sheet. This exclusion means, for
example, that a series of separate
acquisitions of voting securities of one
person over a four month period by one
acquiring person will be treated as if the
separate transactions all eccurred at the
same time because the non-inclusion is
not ended by the first acquisition.
Neither the cash to be used to acquire
additional voting securities nor any
voting securities of the same acquired
person already held by the acquiring
person are counted as assets until they
appear on its regularly prepared balance
sheet. Thus, if the acquiring person
without a regularly prepared balance
sheet accumulated $200 million in voting
securities of one person over the four
month period, it would not meet the
size-of-person test if its only assets were
those voting securities and cash to
acquire more voting securities of that
same person. In contrast, the proposal-

has no effect on the acquisition of
assets. Assets must be reflected on the
newly-formed entity’s balance sheet as
soon as they are acquired.

The first two examples illustrate how,
in general, proposed § 801.11(e)
measures size. Example 1 illustrates the
applicability of paragraph (e) when only
cash is used in the acquisition. Example
2 illustrates the applicability of the rule
when the newly-formed company has
non-cash assets. Example 2 also
illustrates treatment of cash as an asset
of an acquired person. Since the rule
only allows a person to exclude cash
“used to make an acquisition,” other
cash is always included as an asset of a
newly-formed acquired person in
determining its size.

Exceptions to the General Rule

As explained above, the general rule
of proposed § 801.11{e} is appropriate
because transactions that may pose an
antitrust concern are those in which two
or more parties of significant size
combine. In two circumstances, the
general rule cannot be applied because
the underlying antitrust rationale does
not apply. These situations are (1) where

* a new entity acquires assets or voting

securities of two or more persons, and
(2) where a new entity is formed to
make an acquisition and the owners of
that entity meet the size-of-persen
criteria and are therefore required to
report the transaction pursuant to
proposed § 801.5. The method in
proposed § 801.11(e)(1) for calculating
the total assets of a newly-formed
acquired person requires separate
calculations *'for acquisitions of each
acquired person.” This means that if a
newly-formed entity will acquire assets
or voting securities of person A and of
person B, then, in determining if the
newly-formed entity is large enough to
have an obligation to report the
acquisition of A, the newly-formed
entity must include as part of its total
assets the cash it will use to acquire B
and any securities of B that it holds.
Similarly, in measuring the size of the
newly-formed entity to determine
whether the acquisition of B must be -
reported the entity must include the
securities of A it holds and cash that
will be used to acquire assets or voting
securities of A. Example 3 illustrates the
calculation of total assets when the
newly-formed entity will make two (or
more) acquisitions after its formation.

Newly-Formed Acquired Persons

There appear to be good reasons for
creating a new entity with few assets
other than cash to make an acquisition.
Such transactions are frequent and, as
discussed above, unlikely to have direct

competitive significance. However, the
Commission is not aware of good
business reasons for creating a new
entity with cash as its primary asset for
the purpose of becoming an acquisition
target, nor is this a typical form of
transaction. Thus it does not seem
necessary for the premerger rules to
treat newly-formed acquired persons the
same as newly-formed acquiring
persons. Accordingly proposed
§ 801.11(e)(2) calculates the total assets
of a newly-formed acquired person by
including all assets.

C. Commission proposes to revise
§ 801.11(a) and add a new § 801.11(e} as
set forth below. New language is
indicated by arrows: (» new language )

§801.11 Annual net sales and total assets.

(a) The annual net sales and total
assets of a person shall include all net
sales and all assets held, whether
foreign or domestic, except as provided
in paragraph ps < (d) »-and {e)-e of
this section. .

* * - * »

»(e) Except in acquisitions in which

§ 801.40(c) is applicable, and subject to
the limitations of paragraph (d) of this
section, the total assets of:

(1) An acquiring person that does not
have the regularly prepared financial
statements described in paragraph (c} of
this section shall be, for acquisition of
each acquired person:

(i) All assets held by the acquiring
person at the time of the acquisition,

(ii) Less all cash that will be used by
the acquiring person as consideration in
an acquisition of assets from, or voting
securities issued by that acquired
person (or an entity within that acquired
person) and less all securities of the
acquired person (or an entity within that
acquired person); and

(2) An acquired person that does not
have the regularly prepared financial
statements described in paragaph (c) of
this section shall be all assets held by
the acquired person at the time of the
acquistion. =

»Examples: 1. Agsume that A is a newly-
formed company which is not controlled by
any other entity and whose formation is not
subject to § 801.40. Assume also that A has
no sales and does not have the financial
statements described in paragraph (c} of this
section. A plans to borrow $105 million in
cash and purchase assets from B for $100
million. A's total assets are determined by
subtracting the $100 million that it will use to
acquire B's assets from the $105 million that
A will have at the time of the acquisition.
Therefore, A has total assets of $5 million
and does not meet the size-of-person test in
section 7A(a)(2).

2. In example 1 above, assume that A will,
at the time it acquires B’s assets, have $85
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million in cash and a factory valued at $20
million. A will exchange the factory and $80
million cash for B’s assets. To determine A's
total assets A should subtract from the $85
million cash it has borrowed the $80 million
that will be used to acquire assets from B and
add the remainder to the value of the factory.
Thus, A has total assets of $25 million. Even
though A will use the factory as part of the
consideration for the acquisition, the value of
the factory must still be included in A’s total
assets.

Note that A and B may also have to report
the acquisition by B of A’s non-cash assets
(i.e., the factory). For that acquisition, the
value of the cash A will use to buy B's assets
is not excluded from A's total assets. Thus, in
the acquisition by B, A's total assets are $105
million.

3. In example 1, assume that A borrows
$150 million to acquire $100 million of assets
from person B and $45 million of voting
securities of person C. To determine its size
for purposes of its acquisition from person B,
A substracts the $100 million that it will use
for that acquisition. Therefore, A has total
assets of $50 million for purposes of its
acquisition from B. To determine its size with
respect to its acquisition from person C, A
subtracts the $45 million that will be paid for
C's voting securities. Thus, for purposes of its
acquisition from C, A has total assets of $105
million. Both acquisitions are therefore
reportable. «

3. Section 801.12(b) Calculating
Percentage of Voting Securities To Be
Held or Acquired

Section 801.12(b) sets out the method
by which persons are to determine the
percentage of voting securities of an
issuer that they hold or will hold as a-
result of an acquisition. The Commission
proposes to refine the method to reflect
more accurately the amount of voting
influence one person has over another.
The language of the existing formula,
when applied literally, produces a
grossly distorted representation of
voting power if different classes of an
issuer’s voting securities possess
substantially different voting power. For
that reason the Commission staff has
responded to inquiries concerning such
transactions by advising persons filing
notifications to weigh the number of
votes that each class of stock may cast
by the number of directors that each
class may elect. The Commission now
proposes to codify this staff advice by
revising the formula for calculating
holdings of voting securities contained
in § 801.12(b).

The voting strength formula is
important to the administration of the
premerger notification program. Several
key concepts in the rules and in the act
turn on what percentage of a particular
company's voting securities another
person holds. For instance, a person is
deemed to control a corporation when it
holds at least 50 percent of that

corporation’s voting securities

{§ 801.1(b)); the proper notification
threshold is usually determined by the
percentage of voting securities held

(§ 801.1(h)); and the “investment only”
exemption is available only for voting
securities holdings of 10 percent or less
(section 7A(c)(9) of the act and § 802.9).
For all these reasons it is important that
accurate determinations be made of the
percentage of voting securities held by
business entities.

Although the proposed revision is a
great improvement it does not describe
fully the voting power associated with
an acquisition of shares. The
Commission has found no objective and
administrable criteria that will reflect
for all situations the actual power
resulting from an acquisition of shares.
Because of the shortcomings of this
proposed rule, the Commission
particularly invites suggestions on how
to better calculate holdings of voting
securites. . '

The difficulties of formulating a
completely descriptive rule are easily
illustrated. It is well known, for )
example, that effective or “working”
control of a widely held corporation can
be maintained or in some cases
obtained by ownership of a small
fraction of its shares. There is, however,
no objective and reliable way to
determine the degree of control
conferred when a person acquires a
small fraction of the shares of a
particular company. In addition,
acquisitions of voting securities are also
subject to more formal constraints
which modify their power. Staggered
elections of corporate directors,
cumulative voting rights, voting trusts or
agreements, supermajority provisions
and convertible securities can each
magnify or diminish the voting power of
securities.

There is no way to translate these
myriad factors into a single proportional
measure of voting power such as the
statutory “15 per centum or more of the
voting securities” criterion set out in
segtion 7A(a)(3){A) of the act. Even a
single one of these factors—cumulative
voting rights—can frustrate that attempt
by both enlarging and reducing voting
power of shares at the same time.
Cumulative voting rights can diminish
the power of a majority shareholder and
simultaneously magnify the power of
some minority shareholders.

Like the Congressional criterion of
section 7A(a)(3)(A), the Commission's
proposal sometimes measures voting
power only roughly, but the rule’s
objective criteria are quickly
ascertainable in most instances. Such
certainty of application has been a
primary consideration in the formulation

of these rules. They rely on business
entities to identify themselves as having
an obligation to file notifications of their
acquisitions. The Commission believes
therefore that the proposed rule is
preferable to a rule that might measure
voting power more precisely but would
be less certain in its dpplication.

The existing formula in § 801.12(b)
directs an acquiring person to divide the
number of votes for directors that it may
cast after the acquisition by the total
number of votes for directors that
anyone may cast after the acquisition. In
many cases the resulting ratio
accurately portrays the amount of
influence the buyer will have over the
acquired firm. In some instances,
however, this formula can significantly
misrepresent the voting power of the
buyer. This discrepancy occurs where
there are several classes of voting
securities, and one class of voting stock
has voting power disproportionate to
another class. It is in such instances that
the Commission staff has responded to
inquiries by advising that persons filing
calculate their voting power on a

.. proportional basis. The Commission

now proposes to adopt that formula
which recognizes both that different
classes of stock may exist and that each
class may elect different numbers of
directors.

The following example illustrates the
problem with literal application of the
language in the existing rule to all
acquisitions: Company X has two
classes of voting stock, A and B. Class A
has 1,000 shares outstanding and elects
four of company X's ten directors. Each
share of class A stock has one vote in
each of these elections. Class B has 100
shares outstanding and elects six of
company X's ten directors. Each share
of Class B stock has one vote in each of
these elections. Company Y proposes to
acquire all class B shares. Under
existing § 801.12(b), since Y can only
cast 100 votes for directors, the
percentage of voting securities held by Y
after the acquisition will be 100 divided
by 1,100 (the total number of votes for
directors that anyone may cast) or about
9 percent. However, this percentage
does not accurately reflect Y's influence
over X, since Y can elect six of X's ten
directors. Under the present rule,
therefore, Y's acquisition would not
cross the 15 percent threshold and, if
valued at $15 million or less would not
be reportable. In addition, the rules’
conclusive presumption of control set
out in § 801.1(b)(1) would not apply
since Y does not hold 50 percent or more
of X's voting securities.

The proposed new § 801.12(b)(1)
would calculate that company Y holds
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60 percent of the voting securities of
company X. It reflects Y's influence
more accurately by adopting a new
formula that first determines Y's voting
power within each individual class of
stock, and then determines Y's total
voting power by summing the ratios
calculated for each individual class of
stock. Moreover, since the number of
directors each class elects can be
different, the individual ratios are
calculated by weighting Y's voting
power over each class by the proportion
of the total number of directors that
each class may elect. In the example
above, the percentage of voting
securities held by Y would then be
determined by the following formula:

Number of votes of
class 1 stock held

Directors elected

byY %
Total number of
Total votes of 7
class 1 stock directors
Plus
Number of votes of Directors elected
class 2 stock held by elass 2 stock
by Y «

Total number of

Total votes of directors

class 2 stock

One of the examples following proposed
§ 801.12(b)(1) discusses this hypothetical
acquisition further.
D. It is proposed that § 801.12(b)(1),
(b)(1) (i) and {ii) be revised, and
examples 1, 2, and 3 be added as set
" forth below. New language is indicated
by arrows: (»-new language ). Deleted
- language is indicated by brackets
[ deleted language]:

§ 801.12 Calculating percentage of voting
securities or assets.

* * * * L

_[b) Percentage of voting securities. (1)
Whenever the act of these rules require
calculation of the percentage of voting’
securities of an issuer to be held or
acquired, the percentage shall be the
[ratio]» sum of the separate ratios for
each class of voting securities -,
expressed as a percentage [, which—
J». The ratio for each class of voting
securities equals: «

(i) » (A}« The number of votes for
directors of the issuer which [voting
securities presently entitle] the holder
»-of a class of voting securities is
entitled - to cast, »and« [or,] as a
result of the acquisition, will »become
entitled - Lentitle the acquiring
person] to cast, [bears to] »-divided
by, (ii) » (B) . The total number of
votes for directors of the issuer which
presently may be cast »by that class,

by class 1 stock

Lor] »and-a which will be entitled to
be cast, »by that class « after the
acquisition, [whichever ig greater.]J »;
multiplied by,

(ii)(A) the number of directors that
class is entitled to elect, divided by, (B)
the total number of directors. -«

Examples: In each of the following
examples company X has two classes of
common stock voting securities, class A,
consisting of 1000 shares with each share
having one vote, and class B, consisting of
100 shares with each share having one vote.
The class A shares elect four of the ten
directors and the class B shares elect six of
the ten directors.

In this situation, proposed § 801.12(b)
requires calculations of the percentage of
voting securities held to be made according
to the following formula:

Directors elected
by class 1 stock

Number of votes of
class 1 held

Total number of
directors

Total votes of
class 1

Plus

Directors elected
by class 2 stock

Number of votes of
class 2 held

x
Total number of
directors

Total votes of
class 2

1. Assume that company Y holds all 100
shares of class B stock and no shares of class
A stock. By virtue of its class B holdings, Y
has all 100 of the votes which may be cast by

‘class B stock and can elect six of company

X's ten directors. Applying the formula which
results from the rule, Y calculates that it
holds 100/100 x 8/10 or 60 percent of the
voting securities of company X because of its
holdings of class B stock and no additional
percentage derived from holdings of class A
stock. Consequently, Y holds a total of 60
percent of the voting securities of company X.
2. Assume that company Y holds 500 shares
of class A stock and no shares of clags B
stock. By virtue of its class A lioldings, Y has
500 of the 1000 votes which may be cast by
class A to elect four of company X's ten
directors. Applying the formula, Y calculates
that it holds 500/1000 x 4/10 or 20 percent of
the voting securities of company X from its
holdings of class A stock and no additional
percentage derived from holdings of class B
stock. Consequently, Y holds a totel of 20
percent of the voting securities of company X.
" 3. Assume company Y holds 500 shares of
class A stock and 80 shares of class B stock.
Y calculates that it holds 20 percent of the
voting securities of company X because of its
holdings of class A stock (see example 2).
Additionally, as a result of its class B
holdings Y has 60 of the 100 votes which may
be cast by class B stock to elect six of
company X's ten directors. Applying the
formula, Y calculates that it holds 80/100 x 6/
10 or 36 percent of the voting securities of
company X because of its holdings of class B
stock. Since the formula requires that a
person that holds different classes of voting

securities of the same issuer total the
percentages calculated for each class, Y
holds a total of 58 percent (20 percent plus 36
percent) of the voting securities of company
X.-

* * * * *

4. Section 801.13 Aggregation of Assets
and Voting Securities

Sections 801.13 and 801.14 require
parties to aggregate their purchases of
voting securities and assets from the
same person to determine whether the
act's 15 percent of voting securities or
$15 million notification thresholds are
met. The purpose of aggregation is to
treat acquisitions that are split into
separate transactions the same as
acquisitions that are consummated in a
single transaction. Unfortunately, the
existing rule can require repeated and
burdensome reporting of even small
acquisitions that have no
anticompetitive potential, because it
requires aggregation. For example, the
rules currently require the aggregation of
two asset purchases from the same
person if the purchases occur within 180
days of each other, even though the first
purchase was already reported and the
second was very small. A similar
problem arises when a small purchase
of assets follows a reportable
acquisition of voting securities. To
reduce these problems, the Commission
proposes to amend § 801.13 to eliminate
the requirement that previously reported
purchases must be aggregated with
subsequent purchases of assets.

The current rules require aggregation
in the following circumstances. Section
801.13(b) requires an acquiring person to
add the value of any assets acquired
within the past 180 days to the value of
any present acquisition of assets from
the same seller to determine whether the
present purchase is reportable. If all
other reporting requirements are met,
therefore, an acquisition of $10 million
worth of assets would have to be
reported if it followed a $10 million
asset purchase from the same person the
previous month. Where the original
acquisition was of voting securities,

§ 801.14 imposes similar requirements
but includes no 180-day time limit for
aggregating the current acquisition of
assets with the earlier stock purchase.
Thus, where the acquiring person
acquired $8 million of stock a year ago
and now intends to purchase $8 million
of agsets from the same company, the
asset purchase is reportable (assuming
other reporting requirements are
satisified).

Aggregation can cause acquiring and
acquired persons to file multiple
notifications for tiny transactions. Once
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a person makes a reportable acquisition
by buying $15 million of another
person’s voting securities or assets, the
aggregation requirement (which requires
the inclusion of the prior transaction)
guarantees that any additional
purchase, however small, will also
satisfy the act's size-of-transaction
criteria. Consequently the transaction
will again be subject to the notification
and waiting requirements of the act
(unless otherwise exempted). Repeated
filings can be quite burdensome to the
parties in such transactions. Where the
assets have a small dollar value, the
costs of filing a notification and the
delay of even an abbreviated waiting
period may deter parties from entering
into transactions that otherwise would
be advantageous.

This proposal would alleviate this
burden by creating separate
aggregations for each cluster of
transactions that amount to $15 million.
Thus, after one acquisition has been
reported, it would not require the
acquiring person to report subsequent
acquisitions until they again amounted
to $15 million in the aggregate. The
proposed modification would no longer
require reporting (and therefore would
not deter} small subsequent
transactions.

Burdening or deterring small
subsequent transactions, as the current
rule does, would be justified if it were
likely that the subsequent transactions
would lessen competition. For example,
an initial reportable sale of $150 million
in assets might include only assets
without competitive significance. Then,
if there were no aggregation rule, a
subsequent anticompetitive transaction
would avoid the scrutiny of the
notification process if additional assets
valued at $15 million or less were
transferred. But, while such transactions
are possible, it seems unlikely that this
proposal will eliminate from premerger
review a significant number of
acquisitions that raise antitrust
concerns.

The proposal strikes a more practical
balance of contending interests than the
existing rule, yet maintains much of the
protection provided by the aggregation
principle. For example, under the
proposal the subsequent $15 million or
less acquisition becomes not reportable
only because there has been an antitrust
analysis of a transaction between the
parties. In other words, the antitrust
agencies will have already examined the
antitrust potential of combining certain
assets of the businesses of the two
parties. In doing so they may well have
considered the overall effect of
combining the entities and thus may be

alerted to the anticompetitive danger of
transferring the anticompetitive
component, especially if the transaction
makes sense only with that component.
In such circumstances a subsequent
transaction, even if unreported, is likely
to come to the attention of the antitrust
agencies.

These considerations do not eliminate
the possibility that anticompetitive
transactions will avoid scrutiny under
the rules, but they suggest that few,
other than persons intending to evade
the act, will have an incentive to
structure transactions to take advantage
of the proposed modifications. Neither
the proposed rule nor the existing one
are designed to prevent a willful evasion
of the reporting obligations under the
act. Under the existing rule a
determined evader can merely wait 180
days to consummate the second
transaction. Willful evasions are
addressed by § 801.90 and section 7A(g)
of the act. On the other hand the
proposed modifications make possible,
or at least eliminate a barrier to,
competitively insignificant transactions
that could be deterred by the
requirement of filing multiple
notifications.

The aggregation problem does not
arise when the later transaction is an
acquisition of voting securities only.
Under § 801.13(b)(2), an earlier
acquisition of assets is only aggregated
with a subsequent asset acquisition, not
with a later acquisition of voting
securities. In addition, where 8 series of
acquisitions involves only voting
securities, § 802.21 exempts from
reporting requirements all individual
acquisitions except those that meet or
exceed the notification thresholds
defined in § 801.1(h).

The Commission proposes to amend
§ 801.13 so that previously-acquired
assets and voting securities which have
already been subject to the reporting
and waiting period requirements of the
act will not be aggregated with a
subsequent acquisition of assets from
the same person. This change would
make the aggregation requirements for
successive asset acquisitions more
consistent with the aggregation
requirements for successive stock
acquisitions. In addition, the change
would eliminate the obligation to file for
asset acquisitions that, because of their
small size, are unlikely to violate the
antitrust laws.

E. Accordingly, the Commission
proposes to amend § 801.13(a){1), add a
new § 801.13(a)(3), add example 4
following § 801.13(a) and revise
§ 801.13(b)(2)(ii) as set forth below. New
language is indicated by arrows: (s new

language «). Deleted language is
indicated by brackets: [deleted
language].

§801.13 Voting securities or assets to be
held as a resuit of an acquisition.

{a) Voting securities. (1) Subject to the
provisions of § 801.15, »and
subparagraph 3 of this paragraph,« all
voting securities of the issuer which will
be held by the acquiring person after the
consummation of an acquisition shall be
deemed voting securities held as a result
of the acquisition. The value of such
voting securities shall be the sum of the
value of the voting securities to be
acquired, determined in accordance
with § 801.10(a), and the value of the
voting securities held by the acquiring
person prior to the acquisition,
determined in accordance with
paragraph {a)(2) of this section.

(2] * & &

» (3) Voting securities held by the
acquiring person prior to an acquisition
shall not be deemed voting securities
held as a result of that subsequent
acquisition if:

(i) The acquiring person is, in the
subsequent acquisition, acquiring only
assets; and

(ii) The acquisition of the previously
acquired voting securities was subject to
the filing and waiting requirements of
the act.«

* A &

Examples:
»(4) On January 1, Company A acquired $30
million of voting securities of Company B.
“A" and “B" filed notification and observed
the waiting period for that acquisition.

Company A plans to acquire $1 million of
assets from company B on May 1 of the same
year. Under § 801.13(a)(3), “A” and "B" need
not aggregate the value of the earlier
acquired voting securities to determine
whether the acquisition is subject to the act.
Therefore, the value of the acquisition is $1
million and it is not reportable.w

(b) Assets. * * *

(2) * ok

(ii) Subject to the provisions of
§ 801.15, if the acquiring person has
acquired [any assets] from the
acquired person within the 180 calendar
days preceding the signing of such
agreement [and such assets] many
assets which - are presently held by the
acquiring person, »and the acquisition
of which was not previously subject to
the filing and waiting requirements of
the act,«a then only for purposes of
section 7A(a)(3)(B) and § 801.1(h)(1),
both the acquiring and the acquired
person shall treat such asgets as though
they had not previously been acquired
and are being acquired as part of the
present acquisition. The value of any
assets previously acquired which are
subject to this subparagraph shall be
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determined in accordance with
§ 801.10(b) as of the time of their prior
acquisition.

* * * * *

5. Sections 802.1, 802.2, and 802.3
Acquisitions of Assets

Proposed §§ 802.1, 802.2, and 802.3
describe certain types of acquisitions of
assets that are and are not exempt from
the notification requirements of the act.
The proposed rules have been
developed as a result of uncertainties
about the much less specific rule in the
existing § 802.1. The new language
reflects to a large degree informal
advice given by Commission staff in
response to questions. The proposals
introduce and define a number of new
terms. Unlike existing § 802.1 which was
based solely on the statutory exemption
in section 7A(c)(1) of the act for
“acquisitions . ., . in the ordinary course
of business” and the Commission's
authority (with the concurrence of the
Assistant Attorney General for
Antitrust) in section 7A(d){2}(A) to
“define the terms used in [section 7A),”
the proposed rules also reply on the
authority in section 7A(d){2) (B) and (C)
to “exempt . . . transactions which are
not likely to violate the antitrust laws"
and to “prescribe such other rules as
may be necessary and appropriate to
carry out the purposes of [section 7A].”

The proposed rules outline basic kinds
of asset transactions that must undergo
the premerger screening process
established by the act for the antitrust
enforcement agencies. Transactions are
exempted if it is not necessary to
examine the individual circumstances of
an acquisition to determine that the
category of acquisition has little
potential to violate the antitrust laws. In
proposed § 802.1 the principal basis for
determining that potential is whether the
assets transferred constitute
substantially the equivalent of a
business entity or are fundamental to
the existence of a business. This
proposal makes most transfers of assets
that are the equivalent of a business
reportable. When a transaction can be
described that transfers assets that are
less than a fundamental element of a
business the proposed rule generally
exempts such transactions. Proposed
§ 802.2 (concerning certain real property
assets) and proposed § 802.3
{concerning carbon-based mineral
rights), in contrast, exempt acquisitions
even if they transfer an entire existing
business. These transactions are
proposed to be exempt because the
large supply of the assets and the nature
of the market for those assets make it
unlikely that a transfer covered by the

proposed rules will violate the antitrust
laws.

The use of the “‘equivalent of a
business” and “fundamental element of
a business” criteria for the exemption in
proposed § 802.1 reflects the obligations
of the enforcement agencies to identify
and prevent acquisitions which are
likely to violate the antitrust laws by
lessening competition. Mergers or
acquisitions of businesses (as opposed
to sales of goods or realty) can lessen
competition because they automatically
diminish the number of competitors in a
market when the buyer is a competitor
or potential competitor. Such mergers
are more likely to lessen competition
when the product or service market has
few competitors and the business that
disappears is of a substantial size.
Accordingly, the proposed rule declares
transactions exempt if it can be
determined without review of the
individual circumstances of a
transaction that the acquisition of assets
is not equivalent to the transfer of a
business.

Business equivalency and the need for
individual review are the basis for
exemptions in the act and the existing
rules, as well as the proposed rule. For
example, section 7A(c){1) exempts
“acquisitions of goods or realty
transferred in the ordinary course of
business.” Individual review of such
transactions is unnecessary typically
because selling goods is the essence of
manufacturing, wholesaling, and
retailing businesses. In no way do sales
in the ordinary course of business
diminish the capacity of the selling firm
to compete. Consistent with this
principle, the existing § 802.1{(b) does not
exempt the sale of assets if they
constitute “substantially all of the assets
of . . . an operating division.” A
business is often the sum of its assets,
thus the sale of assets can diminish the
productive capacity of the selling firm
and concentrate productive capacity
among the remaining firms. Although it
is possible that the effects of selling
productive assets might be to enhance
competition in a particular industry, to
determine those effects each acquisition
must be judged individually. The rules
therefore require that such transactions
be reported. Proposed § 802.1 applies
this business equivalency approach in
greater detail.

Proposed §§ 802.2 and 802.3 rely on a
different justification. Unlike the
ordinary course of business criteria of
proposed § 802.1, these exemptions are
not determined by the use that sellers or
buyers make of the acquired assets.
Rather it is the abundance of the assets
described in these sections and the

unconcentrated nature of the market in
which the assets are transferred that
justifies these exemptions. Where such
assets are plentiful and widely held it is
not necessary to examine individual
transactions to determine if typical
transactions will violate the antitrust
laws. .

The Proposed Rules

The proposed rules are divided into
three parts. Proposed § 802.1 describes
three common categories of acquisitions
of goods. It describes some of the
circumstances in which such
transactions are and are not exempt
from the notification obligations of the
act because the acquisitions are or are
not made in the ordinary course of
business. Proposed § 802.2 describes
certain real property transactions that
would be exempt from the notification
requirements on the ground that such
acquisition are unlikely to violate the
antitrust laws. Proposed § 802.3 would
exempt acquisitions of carbon-based
minerals valued at $150 million or less,
also on the grounds that such
transactions are unlikely to violate the
antitrust laws.

Assets Acquired In the Ordinary Course
of Business

Proposed § 802.1 defines some of the
circumstances in which the acquisition
of assets is exempt from the notification
obligations of the act.

Operating Divisions

Proposed § 802.1(a) provides guidance
on when an acquisition of assets will be
considered equivalent to the acquisition
of a business. It states that an
acquisition is reportable if it includes
substantially all the assets of an
operating division and gives numerous
examples of operating divisions. The
term “operating division” is derived
from existing § 802.1(b). Paragraph (a)
defines an operating division as assets
that have been operated as a business
entity. The sale of new tangible goods or
current supplies by manufacturers,
wholesalers and retailers is generally
exempt except when sold as part of the
sale of substantially all the assets of an
ongoing business. For example, if a firm
manufactures widgets and sells as part
of a sale of substantially all its assets an
inventory of widgets, the acquisition of
those widgets would not be exempt.

The sale of an operating division is a
divestiture of productive capacity. As
such, the sale of the assets is
extraordinary and not in the ordinaty
course of business. If the seller has
operated the collection of assets as a
free-standing profit center, the
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transaction can be competitively
significant. It is either an exit from the
market by a competitor, an entry by a
new competitor or an opportunity for an
existing competitor to increase its

- productive capacity. Because such
transactions need to be examined
individually to determine if they will
lessen competition, they are not exempt
from the reporting requirements of the
act. The sale of assets that do not
constitute an operating division can be
reportable nevertheless if the
acquisition does not meet the exemption
criteria of other rules.

Current Supplies

Proposed § 802.1(b) describes a type
of asset acquisition that does not
constitute the sale of a business—the
acquisition of current supplies. Raw
materials, components, inventory,
maintenance supplies and the like are
used up on a current basis, consequently
their acquisition does not create or
extinguish a competitive entity. Such
acquisitions are clearly transactions in
the ordinary course of business and are
therefore exempt from the notification
requirements. When inventory is the
primary asset of a business, as is the
case for antique shops and art galleries,
the sale of all inventory is the sale of all
the assets of that business and can be
equivalent to the sale of a business and
is not exempt under this paragraph.

Paragraph (b) introduces a new term,
“current supplies,” which is defined in
subparagraphs (1), (2) and (3).

Durable Goods

Proposed § 802.1 deals with another
problematic kind of transaction, the
acquisition of “durable goods.” In
certain businesses, an integrated set of
manufacturing machines or other pieces
of equipment is the foundation of a
business even though those machines do
not constitute substantially all the
assets of an operating division. The sale
of such equipment therefore can
represent the equivalent of an entry or
exit of a business operation in spite of
the fact that the acquisition of the
machine necessarily will be
supplemental by the acquisition of other
goods. Such transactions can be
competitively significant because, for
example, one firm could monopolize an
industry with high entry barriers by
buying only the critical machinery from
each of its competitors. Some “durable
goods" acquisitions therefore need to be
reviewed on an individual basis.
Proposed § 802.1(c) deolares which of
these transactions are exempt.

Subparagraph (c)(1) exempts sales of
new “durable goods.” Because routine
sales by manufacturers, wholesalers or

retailers of new durable goods are
clearly in the normal course of their
businesses the sales are always exempt.
Acquisitions of new machines normally
only expand productive capacity and
therefore do not tend to lessen
competition.

In contrast, the acquisition of “used
durable goods” transfers existing
productive capacity from one person to
another. Such used durable goods
transactions may be common and
considered by the parties to be in the
ordinary course of their businesses.
Nevertheless, where both the seller and
buyer use such goods in their
businesses, subparagraph (c}(2} does not
define such acquisitions, however
common, as ones in the ordinary course
because they can lessen competition by
concentrating productive capacity.

" Subparagraph (c)(2) exempts from the

requirements of the act only those
acquisitions of used durable goods in
which either the buyer or seller is a
dealer and not a user of such goods.
Such transactions are in the ordinary
course of the dealer’s business.

Although sales of used durable goods
to a dealer may have competitive
consequences, these do not normally
raise antitrust issues. The sale of such
productive assets may represent an exit
of a business from an industry and
thereby lessen the number of
competitors, but there is no basis in the
antitrust laws for requiring a firm to
remain in the business. When the buyer
is not a competitor and has no plans to
enter the business, there is no effect on
competition beyond the closing of the
seller's facilities. Accordingly there is
nothing for the antitrust authorities to
analyze and the transaction is exempt
from the notification requirements.

For similar reasons there is little for
antitrust officials to review when a
dealer sells used durable goods. As with
the sale of new durable goods, the most’
usual effect is to increase the productive
capacity of the industry. Consequently
the subparagraph exempts both sales
and purchases of used goods
transactions by dealers.

There is normally little reason for
antitrust concern about sales of used
goods to dealers because the assets are
taken out of production. Unlike a
competitor, a dealer has no reason to
pay a premium for the goods in order to
reduce industry production capacity.
Rather the goods are abandoned by
their former owner and lose their
immediate competitive significance.
Moreover when resold by a dealer they,
like the assets of a "“failing company,”
are similar to acquisitions of new
durable goods which normally enlarge

productive capacity and generally do
not lessen competition.

However, in contrast to the sale of a
failing company's assets to a possible
competitor, a transaction that requires
case-by-case review by antitrust
authorities, the sale of used durable
goods by or to dealers does not require
routine examination. The primary
reason for individually examining the
acquisition of failing companies is to
determine if the buyer is a competitive
or potential competitor whose
acquisition might lessen competition
and to determine if the seller is going out
of business as it asserts. In the case of
used durable goods, the sale to the
dealer resolves both of those issues. By
definition the dealer is neither an actual
nor potential competitor, thus there is no
prospect of competitive harm resulting
from the sale to a dealer. And, the seller
does abandon the assets. Accordingly
the Commission can generalize about
such transactions and exempt the
acquisition of used durable goods where
either the acquired or acquiring person
is a dealer.

To be sure, the combined effect of a
sale to a dealer and a resale by the
dealer to a competitor can be the
equivalent of a sale of assets between
competitors. The reasons for the used
goods dealer exemption do not apply
when the intermediary is merely a
conduit for real parties in interest that
are users of the durable goods. As a
consequence, the proviso to
subparagraph (c)(2) denies the
exemption if the intermediary is
acquiring the assets for a specific person
who uses the goods. This criterion is not
whether the intermediary is an agent of
either seller or buyer or whether the
intermediary takes title and assumes the
risk of loss over the goods; rather it is
whether the intermediary has agreed, at
the time it acquires the goods, to whom
it will resell those goods. If the
intermediary has made such an
agreement then its role in the
transaction is ignored and the
acquisition must be reported as one
between the persons who are users of
the durable goods. Although the proviso
does not affect the dealer’s right to take
title to the goods from the seller (that
acquisition is exempt under proposed
§ 802.1(c)(2)). the proviso does prevent
the dealer from completing the
transaction by transferring the used
goods to the buyer with whom he has a
contract until both buyer and seller have
complied with the notification and
waiting requirements of the act.

The term “durable good" is new. It is
defined in proposed § 802.1(c}){1) to be a
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good which is used repeatedly and has a
useful life of more than one year.

Certain Real Property Transactions

Proposed § 802.2 exempts certain real
property transactions on the ground that
they are unlikely to lessen competition.
‘The kinds of property proposed § 802.2
would exempt include unimproved land,
office buildings and residential
properties. Most, if not all, transactions
conveying these kinds of property have
been considered exempt under existing
§ 802.1. Exemption of such transactions,
however, does not fit within the explicit
sale of business rationale of proposed
§ 802.1. Unlike that section, which
exempt certain acquisitions of “current
supplies,” and “durable goods,” this
section exempts acquisitions of assets
that constitute freestanding business
entities. It is evident, therefore, that if
these real property transactions are to
continue to be exempt, the exemption
must have a distinct justification. The
Commission has concluded that
sufficient justification exists to continue
exempting these transactions.

The basis for exempting the named
categories of real property is that the .
total quantity of the resources and the
large number of annual transactions
makes the $15 million size-of-
transaction criteria of section
7A(a)(3)(B) overly inclusive and
burdensome. Although there is much
variety in the market structure of
transactions affected by proposed
§ 802.2 (for example, most competitors
are engaged in business in one or a few
of the many diverse regional or local
markets) they have one characteristic in
common. It is unlikely that acquisitions
of property named in proposed § 802.2
would have any significant potential to
increase market power. The low risk of
anticompetitive transactions is a result
of the widely dispersed holding of these
resources as well as the small size of
typical transactions relative to the total
amount of resources. One indication of
how unlikely it is that a merger of real
property holdings would produce a
violation of the antitrust laws is
provided by a computer search of
decided cases. Pairing the words *'office
buildings,” “residential properties,” and
“mergers” identified no cases. Even .
adding the word “antitrust” to the
search did not result in the identification
of any relevant cases. Another
indication that such mergers are unlikely
to be anticompetitive is the absence of
suk:stantial barriers to entry in these
most general categories of real property.
Capltal is available to finance real
estate projects on a national basis, and,
in general, anyone with financing can

enter a local or regional market in the
named industries.

The Commission proposes. to continue
the total exemption provided for
acquisitions of these categories of real
property, notwithstanding that the
rationale for these exemptions is
quantitiative (that is, typical
transactions are too small to harm
competition) rather than inherent in the
nature of the assets being transferred. It
is possible that competitive harm could
result from an unusually large
transaction or series of transactions.
Nevertheless the Commission believes it
is unwarranted to burden the many real
property transactions that pose no
threat to competition solely on the
ground that it is theoretically possible
that such transactions could reduce
competition.

Proposed § 802.2 also exempts the
acquisition of voting securities of a
corporation holding only these real
property assets and incidental related
assets. This provision derived from the
existing § 802.1(a) which deems “an
acquisition of the voting securities of an
entity whose assets consist solely of
real property” and related assets to be
an acquisition of real property. The
proposed treatment of real property
corporations has the same intent but is
more narrow and more specific. Its see-
through provision applies only to the
kinds of real property which are
exempted by proposed § 802.2.

The term “unimproved land," is
defined in proposed § 802.2(a) and
“office building,” and *residential
property” are defined in proposed
§ 802.2(b). “Unimproved land" does not
include property if agricultural land,
structures, hydro or geothermal power,
or reserves of timber or minerals
account for more than $15 million of the
total value of the property. “Office
buildings” and “residential properties”
are structures that generate ninety .
percent of their revenues from these
functions or contain facilities used for
other functions that are valued at $15
million or less.

Carbon-Based Mineral Reserves

Proposed § 802.3 would add a limited
exemption for acquisitions of carbon-
based mineral reserves. Like the
proposed exemption of § 802.3 for
certain real property transactions, this
proposal is based on the likelihood that
typical acquisitions that satisfy the $15
million size-of-transaction criterion of
section 7A(a)(3) are too small to reduce
competition. However an appreciable
number of larger acquisitions of carbon-
based mineral reserves warrant
individual examination of their
competitive effects. The Commission

proposes therefore to limit this
exemption to acquisitions valued at $150
million or less.

Currently some acquisitions of
carbon-based mineral rights are not
reportable under informal
interpretations of the statutory
exemption for acquisitions in the
ordinary course of business (see section
7A(c)(1) of the act). These staff
interpretations have been applied to
undeveloped mineral rights. They are
justified on the grounds that the
acquisitions are essentially routine
purchases of raw materials by
processors of carbon-based minerals in
the ordinary course of their business.
While the Commission believes there is
some basis to the existing staff
interpretation, it believes the primary
justification for exempting the reserves
is not that they are current supplies.
Rather, it is that there are a large
number of transactions valued at more
than $15 million that have little
anticompetitive potential.

The Commission has made numerous
studies of the coal and the oil and gas
industries, including in recent years the
1982 report on Mergers in the Petroleuin
Industry and the 1978 staff point report
on the Structure of the Nation's Coal
Industry. On the basis of these and
other studies four conclusions seem
warranted. First, the total dollar value of
reserves in these industries dwarfs asset
holdings of most other industries.
Second, the holdings of U.S. reserves in
these industries are widely dispersed,
resulting in generally low industry
concentration ratios in relevant product
and geographic markets. Third,
acquisitions of reserves have had little
effect on overall concentration ratios.
Fourth, the scale of the largest
acquisitions of reserves, however, does
warrant a careful examination of the
potential effects on competition.

The Commission has therefore
rejected a blanket exemption approach
and proposes to adopt a $150 million
limit on this exemption. The $150 million
limitation serves several purposes. It
avoids imposing a filing requirement on
many transactions that have previously
been considered exempt. It also
preserves for the antitrust enforcement
agencies the procedural advantages of
the act in those transactions where
competition has a greater probability of -
being affected—acquisitions in excess of
$150 million. Finally, by requiring filings,
the limitation will grovide a record of
the number of notifications filed and
enforcement interest in these
transactions that might form the basis
for raising or lowering the exemption

Hei nOnline -- 50 Fed. Reg. 38756 1985



Federal Register / Vol. 50, No. 185 / Tuesday, September 24, 1985 / Proposed Rules

38757

limitation after experience with the
proposed rule.

The proposed rule groups together
different kinds of carbon-based i
minerals. This single category seems
appropriate both because reserves are
frequently found together, as is the case
with oil and gas, and because the largest
firms frequently are major reserve
holders in the several industries.
Accordingly rather than attempt to
define separate exemptions for each
kind of mineral, the Commission
proposes to group them together.

Aggregation Rules

At present transactions exempted by
section 7A(c)(1) of the act (that is,
acquisitions in the ordinary course of
business) are addressed in § 801.15(a).
That paragraph directs that the
aggregation rules of § 801.13 not be
applied. Thus in determining whether
the more than $15 million size-of-
transaction criterion of section 7A(a)(3)
is met, the value of assets acquired in
the ordinary course of business are not
counted. Because proposed § 802.1
merely declares that certain
transactions meet and others do not
meet the ordinary course of business
criteria of section 7A(c)(1), there would
be no occasion to change the placement
of that statutory exemption or
separately list proposed § 802.1. Under
the proposed provisions a sale of used
durable goods valued at $10 million and
current supplies values at $8 million,
would not meet the more than $15
million size-of-transaction criterion
(assuming the sale did not constitute
substantially all the assets of an
operating division) because the current
supplies are exempt pursuant to section
7A(c)(1).

The other transactions that would be
made exempt under this proposal are no
longer based on section 7A(c)(1);
therefore they must be listed separately
in § 801.15 to'make clear whether and
under what circumstances the assets
they describe must be aggregated
pursuant to § 801.13. (Proposed
amendments to § 801.15 are set forth in
proposal 7 of this Notice.) Proposed
§ 802.2(a), which would exempt
unimproved land, would be placed in
§ 801.15(b) because the Commission
believes it is important to aggregate the
value of separate transfers of otherwise
non-exempt assets for purposes of
applying the $15 million limitation on
the definition of unimproved land.
Greater accumulations of mineral rights,
timber reserves, etc., even in separate
transactions, increases the probability
that the toal transferred will have
antitrust significance. § 801.15(b) directs
that the aggregation rules of § 801.13 be

applied only if the assets, as a result of
aggregation, will have exceeded a
quantitative limitation on the exemption
of assets of that kind. Thus, if one
person made two acquisitions from the
same person within 180 days of
unimproved land, each valued at $30
million and each contained timber
valued at $10'million, then the
transactions would not be exempt.
Because of aggregation, the value of
timber held after the second transaction
would be $20 million and the entire $60
million transfer would be reportable.
Proposed § 802.2(b), which would
exempt office buildings and residential
properties, would be placed in
§ 801.15(a). Because the exemption of
these assets is determined by the -
characteristics of each individual
structure it would be inconsistent to
aggregate the dollar values of separate
transactions. ‘
Proposed § 802.3, which deals with -
carbon-based minerals, also would be
placed in § 801.15(b). Like the assets
subject to the $15 million limitation in
proposed § 802.2(a) the antitrust
significance of transfers of carbon-based
minerals can be greater in larger
transactions. It is therefore appropriate
to aggregate these acquisitions. Thus, if
a company bought $100 million of coal
rights valued at $100 million in January

- and then bought oil and gas rights

valued at $100 million in March from the
same seller, then the company would
have exceeded the $150 million
exemption for carbon-based minerals in
proposed § 802.3 and the March
acquisition would be valued at $200
million for purposes of calculating the
size of the transaction.

Even with proposed §§ 802.1, 802.2
and 802.3 the exempt status of some
transactions will remain unaddressed by
these rules. Acquisitions of certain kinds
of intangible rights such as the sale of
franchise rights by the franchisor have
been considered to be transfers in the
ordinary course of business under
section 7A(c)(1) of the act and therefore
exempt. In contrast an acquisition of
title to a patent has not been considered
to be in the ordinary course. These and
other transactions will continue to be
defined through informal interpretations
by the Commission staff. Persons who
desire advice on the exempt status of a
proposed transaction should contact the
Premerger Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C. 20580, or
phone (202) 523-3894. With these
limitations in mind, the proposed rules
should significantly reduce confusion,
unnecessary filings and disputes over
the scope of exemptions.

F. The Commission proposes to
amend its rules by revising § 802.1 and
adding new §§ 802.2 and 802.3 and
examples as set forth below. New
language is indicated by arrows: {»-new
language ). Deleted language is
indicated by brackets: [deleted
language]. :

[§802.1 Acquisitions of goods or realty in
the ordinary course of husiness.

(a) Acquisitions of voting securities of
entities holding only realty. For
purposes of section 7A(c)(1), an
acquisition of the voting securities of an
entity whose assets consist or will
consist solely of real property and
assets incidental to the ownership of
real property (such as cash, prepaid
taxes or insurance, rentals receivable
and the like} shall be deemed an
acquisition of realty.

(b) Certain acquisitions of assets. No
acquisition of the goods or realty of an
entity (except for entities described in
paragraph (a) of this section) shall be
made “in the ordinary course of
business” within the meaning of section
7A(c)(1), if, as a result thereof, the
acquiring person will hold all or
substantially all of the assets of that
entity or an operating division thereof.}

[§802.1 Acquisition of certain assets in
the ordinary course of business.

Acquisitions of goods in the ordinary
course of business are, pursuant to
section 7A(¢){1), exempt from the
notification requirements of the act. This
section sets out criteria for determining
whether certain kinds of transactions
are or are not in the ordinary course of
business.

(a) Operating Divisions. An
acquisition of all or substantially all the
assets of an entity or operating division
thereof is not an acquisition in the
ordinary course of business. The term
“operating division" means a collection
of assets that have been operated as a
distinct or self contained business
undertaking. The term includes, but is
not limited to, the following collections
of assets: regional or branch units,
international units, financial units,
service units, transportation units,

. factories, mines, oil wells, hotels, and

shopping malls.

Example: Corporation A, a nationwide
finance business, closes all of its 22 offices in
one metropolitan area and sells all of its
accounts receivable from these offices to
corporation B. The acquisition of these
accounts by B is not exempt under § 802.2{(b),
because these accounts receivable constitute
substantially all the assets of a regional or
branch unit (the remaining assets are office
supplies). It is therefore the acquisition of an
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operating division and not in the ordinary
course of business.

{b) Current Supplies. Except when
acquired as part of a transaction
described in paragraph (a) of this
section, an acquisition of current
supplies is in the ordinary course of
business. The term “current supplies”
includes, but is not limited to, the
following kinds of assets:

(1) Goods bought solely for the
purpose of resale (e.g., inventory),

{2) Goods bought for consumption in
the ordinary course of the acquirer’s
business {e.g., office supplies,
maintenance supplies or electricity),
and,

(3) Goods bought to he incorporated in
the final product {e.g., raw material and
components).

(c) Durable Goods. (1} Except when
acquired as part of a transaction
described in paragraph (a) of this
section, an acquisition of durable goods
is in the ordinary course of business if
the goods purchased are new. A good is
“durable"” if it is used repeated!ly in the
business and has a useful life greater
than one year.

(2) An acquisition of used durable
goods is in the ordinary course of
business only if the acquiring person or
the acquired person is not a user of such
goods and has no plans to become a
user of such goods; provided, however,
if a person making an acquisition that is
exempt under this subparagraph has
agreed to acquire specific goods from an
identified person who is or has been a
user of the goods for another person
who is or intends to become a user of
such goods, then that other person is
deemed to be acquiring the goods from
the user and that acquisition by the
person who is or intends to become a
user from the person who is or has been
a user is not in the ordinary course of
business.

Example: Middleman Company agrees to
acquire five used jet planes from Landing
Airlines and then resell them to Flying
Airlines for $100 million. Middleman then
purchases the five airplanes from Landing
Airlines. Although Middleman's acquisition is
exempt, the transaction cannot be completed
by transferring the planes to Flying until
Flying and Landing file notificaticns because
the proviso to § 802.1(c)(2) deems that the
acquisition be treated as if Flying bought
them directly from Landing for $100 million.
The acquisition by Flying from Landing is
subject to the notification requirements of the
act assuming all other reporting requirements
are met. «

[§802.2 Acquisitions of certain kinds of
real property.

(a) Acquisitions of unimproved land
or the voting securities of an entity
whose assets consist solely of

unimproved land are exempt from the
requirements of the act. The term
“unimproved land” includes any real
property unless the aggregate value of
structures, agricultural land, reserves of
timber or minerals and hydro or
geothermal power account for more than
$15 million of the value of the property.

{b) Acquisitions of office buildings or
residential properties or the voting
securities of an entity whose assets
include solely office buildings and
residential properties are exempt from
the requirements of the act. A structure
is an “office building” or a “residential
property” if it has generated no more
than 10 percent of its revenues from
functions other than office or residential
use in each of the two years prior to the
proposed date of acquisition or if the
areas used for those other functions are
valued at $15 million or less. If the
structure has been erected during the
two year period, the revenue criteria of
this exemption is satisfied if 10 percent
or less of the structure's revenue came
from uses other than office or residential
during that shorter period (or is
projected to come from these functions
if the structure has generated no
revenue).

(c) Assets incidental to the ownership
of real property exempted by
paragraphs (a) and (b) (such as cash,
prepaid taxes or insurance, rentals
receivable and the like) shall not be
considered part of the otherwise non-
exempt property for purposes
calculating the $15 million limitations of
this section.

Example: 1. A" acquires unimproved land
valued at $200 million from “B". The property
contains mineral rights and structures valued
at $13 million. Because these otherwise non-
exempt assets are valued at $15 million or
less, the acquisition meets the definition of
unimproved land and the transaction is
exempt. Two months later “A” acquires from
“B" a $30 million tract of unimproved land
that includes mineral rights valued at $8
million. Because § 802.2(a) transactions are
listed in § 801.15(b), separate transfers of
unimproved land are aggregated in °
accordance with § 801.13. As a resuit of that
aggregation the value of the otherwise non-
exempt assets that will be held after the
second transaction is 21 million. The $15
million limitation of § 802.2(a) is therefore
exceeded and the entire $230 million transfer
must be reported unless it is exempt under
other provisions of the rules or the act.

2. “A" acquires two office buildings, each
valued at $50 million, from “B". Each
structure contains retail space valued at $10
million which generates 20 percent of the
revenue of the building. Although more than
10 percent of the revenue of each building is
generated by functions other than office or
residential uses and the total value of that
space exceeds $15 million, the transaction
continues to meet the exemption criteria of
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§ 802.2(b). That $15 million limitation on the
value of non-office, non-residential space is
calculated for each structure and is not
exceeded in this example because the value
of that space is $10 million for each
building. -

» §802.3 Acquisition of carbon-based
mineral reserves.

An acquisition of carbon-based
mineral reserves (such as oil, natural
gas, coal, shale or tar sands) or rights to
carbon-based mineral reserves are
exempt from the requirements of the act
if the total assets held as a result of the
acquisition do not exceed $150 million
and if the value of associated
machinery, structures or other assets
included in the acquisition does not
exceed $15 million.

Example: Company A acquires rights to oil
and gas reserves valued at $100 million from
company B. Sixty days later A buys coal
reserves valued at $100 million. Pursuant to
§ 801.13(b) “A" will hold any assets acquired
from “B" within 180 calendar days of signing
the agreement to acquire coal reserves as a
result of the acquisition of coal, therefore that
acquisition of carbon based mineral reserves
is valued at $200 million and is not exempt. «

6. Section 802.20(b) Increase in the
“Controlled Issuer” Threshold

Section 802.20(b) exempts acquisitions
of voting securities valued at $15 million
or less if the voting securities held as a
result of the acquisition do not confer
control of an issuer that has total assets
or net annual sales of $25 million or less.
The Commission proposes to expand
this exemption (and parallel exemptions
in §§ 802.50 and 802.51) by raising the
controlled issuer threshold to $200
million, because the experience of the
antitrust agencies demonstrates that few
of the transactions made reportable by
§ 802.20(b) have raised substantial
competitive problems and none have
resulted in enforcement actions. Our
enforcement experience indicates that
raising the threshold from $25 to $200
million would eliminate the vast
majority of filings required by paragraph
(b). while still requiring reports for those
which have the greatest possibility of
raising significant antitrust concerns.

The proposed change would constitute
a major increase in one of the two size-
of-transaction tests in the act and rules.
When read together, section 7A(a)(3)(B)
of the act and § 802.20 establish two
minimum size-of-transaction tests.
Under these tests, notification is not
currently required unless, as a result of

" the acquisition, the acquiring person

would hold either:
(1) Voting securities, assets or a
combination of voting securities and
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assets of the acquired person valued at
more than $15 million; or

{2) Sufficient voting securities to
control a firm which, together with all
the entities the acquired firm controls,
has annual net sales or total assets of
$25 million. ,

The first minimum size-of-transaction
test is the one more commonly met. It
establishes the basic rule that a filing is
required {assuming other requirements
are met) whenever a transaction is
valued at more than $15 million. Almost
90 percent of the transactions reported
meet this criterion. The second minimum
size-of-transaction test provides a
limited supplement to this basic rule.
Roughly 100 transactions a year have
been reported under this criterion, These
transactions valued at $15 million or
less are reported whenever one party
will acquire enough voting securities to
control a firm with sales or assets of $25
million or more. (Control is defined in
§ 801.1(b).) The proposed revision would
substantially increase the threshold in
the second test but not affect the first.

The decision to increase the threshold
in § 802.20(b) is supported by an
analysis of enforcement interest in
transactions filed under the act during
the years 1981, 1982 and 1983. The chart
below shows the antitrust agencies had
a consistently lower interest in
transactions valued at $15 million or
less than in other transactions.
(Enforcement interest is reflected by two
kinds of agency actions: “clearance,” the
first indication of antitrust concern,
initiates a procedure by which the two
agencies decide which will begin an in
depth review of a transaction, and
“second requests,” a procedure under
the act for obtaining additional
information from the parties and
generally an indication of a greater level
of concern.) In 1983, for example, the
first level of interest, “clearances,”
showed that in only seven of every
hundred transactions valued at $15
million or less was it considered at all
probable that a violation might exist. In
contrast, for transactions above $15
million, it was felt worthwhile to
determine which agency should examine
transactions more closely in fifteen of
each hundred transactions, or twice as
often. The disparity in interest was even
greater for *'second requests,” where the
agencies were three times as likely to
request additional information from
parties to transactions valued at more
than $15 million. To put it another way,
although the $15 million or less
transactions constituted over twelve
percent of the total reported in 1983,
they made up just over six percent of the
total clearances and not quite four

percent of the total second requests. An
analysis of the aggregate data for all
three years using a chi square test of
statistical independence shows there is
a less than one percent chance that the
lower interest in $15 million or less
transactions is a reflection of sampling
error. The observed differences in
clearance rates and second request
rates for transactions valued at $15
million or less and more than $15 million
are therefore statistically significant. On
the basis of these statistics and the fact
that no enforcement actions have been -
ingtituted based on reported
transactions valued at $15 million or
less, the Commission believes

§ 802.20(b) should be altered.

ENFORCEMENT INTEREST IN $15 MILLION OR
LESS REPORTED TRANSACTIONS !

[1981-1983]

1983 | 1982 | 1881

Number of $15 million or less
HANSACUONS ....ocvmeerrrnsrseneaserssncaionsens 111 93 87
$15 million or less transactions as
a percentage of ali transactions

(percent) t23 13.0 14
$15 miltion or |

(percent) .... 7.2 4.3 115
.More than §

rate (percent) . .l 153 215 231
$15 million or kass second request

rate (p 1.8 11 35
More than s15 million second re-

quest rate (percent) ......uimesneac] | 62 66 1.1

‘1 Based on Table 1 of the statistical supplement to the
Annual Report to Congress Pursuant to Section 201 of the
Hart-Scott-Rodino Antitrust Improvements Act of 1976 for the
years 1981, 1982, 1983.

The Commission has considered, but
rejected, deleting § 802.20(b) entirely. As
the Commission has noted before, the
two different transaction size thresholds
in the act indicate “a clear congressional
intention to reach at least some
acquisitions that satisfy only the
percentage [of voting securities] test,"”
even though the absolute value of the
securities purchased may be relatively
low. See 43 FR 33450, 33491 (July 31,
1978); 44 FR 66781, 66782 (November 21,
1979. The Commission’s proposal would
preserve this statutory design.

The separate controlled issuer criteria
of § 802.20(b) can be a valuable
supplement when the value of the
acquired entity's voting securities does
not adequately reflect its competitive
presence. For example, the acquired
securities could represent 50 percent of
the issuer’s voting securities, but a much
smaller percentge of the total
capitalization of a large company. Also,
if a company is failing as a business
enterprise, its market value may be low
regardless of the competitive ,
significance of its assets. Such a firm
could, for example, have a large market
share and a strong competitive position,
yet face bankruptcy solely as a result of

liabilities based on prior tortious
conduct. Athough the purchase of a
large but failing company will often be
permissible under the “failing company"”
defense, that defense requires a careful
examination of the acquired company’s
actual prospects, the competitive
importance of its productive assets and
inventory, and the possibility of its
acquisition by a non-competing
company. That determination can only

be made after a scrutiny of the proposed

acquisition; the required distinctions are
far too complex to be written into the
reporting threshold.

Raising the threshold of § 802.20(b) to
$200 million reflects a balancing of the
possibility of anticompetitive
transactions valued at $15 million or
less with the Commission’s experience
that few such transactions are liklely to
occur. The requirement that the acquired
entity have annual net sales or total
assets of $200 million or more would
have exempted over ninety percent of
the less than $15 million transactions
filed during 1982 and 1983 (the most
recent years for which complete
statistics exist). At the same time it

- preserves for premerger review by the

antitrust enforcement agencies
transactions in which firms of
substantial size are acquied.

" The Commission also proposes to
raise the corresponding controlled issuer
threshold in § 802.50 (a)(2) and (b}(2),
*“Acquisitions by foreign assets or voting
securities of a foreign issuer by United
States persons,” and § 802.51(b)(2),
“Acquisitions by foreign persons,” from
$25 million to $200 million. Although the
number of transactions filed under these
provisions are too small to permit
meaningful analysis, the considerations
in evaluating the competitive
significance of acquiring firms valued at
$15 million or less are the same. The
Commission proposes therefore to

- continue the parallel thresholds in

§§ 802.20(b), 802.50(a)(2), 802.50(b)(2)
and 802.51(b)(2).
G. The Commission proposes to revise

- § 802.20(b) and its example,

§ 802.50(a}(2) and its example 2,

§ 802.50(b})(2) and its example,

§ 802.51(b)(2) and its example 2, the
example to § 802.52 and example 3
following paragraph (d) of § 801.2, as set
forth below. New language is indicated
by arrows: (»new language«). Deleted
language is indicated by brackets:
[deleted language}.

§ 802.20 Minimum dollar value.

* ¥ * * *

(b} Voting securities which confer
control of an issuer which, together with
all entities which it controls, has annual
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net sales or total assets of [$25]
» $200-«¢ million or more.

Examples: 1. Acquiring person “A’ intends
to acquire 66 percent of the voting securities
of corporation X from X's ultimate parent
entity, “W", and “A" holds no other assets or
voting securities of acquired persons] “W”,
X has no subsidiaries and does not have
annual net sale or total assets of £$10]

» $200-a million. If the postacquisition value
of “A" ‘s holdings of voting securities of X
would be $15 million or less, the acquisition
would be exempt under this section.

* * * * *

§ 802.50 Acquisitions of foreign assets or
of voting securities of a foreign issuer by
United States persons.

(a) Assets. * * *

(2) The acquisition of assets located
outside the United States, to which sales
in or into the United States are
attributable, shall be exempt from the
requirements of the act unless as a
result of the acquisition the acquiring
person would hold assets of the
acquired person to which such sales
aggregating [$25] »$200-« million or
more during the acquired person’s most
recent fiscal year were attributable.

. a &

Examples:

2. Sixty days after the transaction in
example 1, “A" proposes to sell to *B" a
second manufacturing plant located abroad;
sales in or into the United States attributable
to this plant totaled [$20] »-$200-« million
in the most recent fiscal year. Since “B”
would be acquiring the second plant within
180 days of the first plant, both plants would
be considered assets of “A” now held by “B".
See § 801.13(b){2). Since the total annual
sales in or into the United States exceed
[5215] » 3200« million, the acquisition of
the second plant would not be exempt under
this paragraph.

(b) Voting securities. * * *

(2) Made aggregate sales in or into the
United States of [$25] »$200-4 million
or more in its most recent fiscal year.

Example: “A", a U.S. person, is to acquire
the voting securities of C, a foreign issuer. C
has no assets in the United States, but made
aggregate sales into the United States of
[$27] » 52704 million in the most recent
fiscal year. The transaction is not exempt
under this section.

§802.51 Acquisitions by foreign persons.

* * * * *

(b) * ¥ &

{2) A U.S. issuer with annual net sales
or total assets of [$25] »$200-e million
or more; )

: 2 * * w *

« & @

Examples:

2. In example 1, assume that “A" is
acquiring “B’s"” stock and that included
within “B” is issuer C, a U.S. issuer whose
total assets are valued at [$27] »$217 -
million. Since C’s voting securities will be
acquired indirectly, and since “A” thus will

be acquiring control of a U.S. issuer with total
assets of more than [$253 » $200-4 million,
the acquisition cannot be exempt under this
section.

§ 802,52 Acquisitions by or from foreign
governmental corporations.
* * * * *

Example: The government of foreign
country X has decided to sell assets of its
wholly owned corporation, B, all of which are
located in foreign country X. The buyer is
“A", a U.S. person. Regardless of the
aggregate annual sales in or into the United
States attributable to the assets of B, the
transaction is exempt under this section. (If
such aggregate annual sales were less than
[$10] »$200.« million, the transaction
would also be exempt under § 802.50.)

§801.2 Acquiring and acquired persons.

* L] * * *

* & &

%g)) * % ®

(iii) * * *

Examples: * * *

3. In the above example, suppose the
consideration for Y is 50 percent of the voting
securities of Z, a wholly-owned subsidiary of
A which, together with all entities it controls,
has annual net sales and total assets of less
than [$25] »$2004 million. Suppose also
that the value of these securities is $15
million or less. Since the acquisition of the
voting securities of Z is exempt under the
minimum dollar value exemption in § 802.20,
“A" will report in this transaction as an
acquiring person only and “B" as an acquired
person only.

7. Section 862.35 Acquisitions by
Employee Trusts

The Federal Trade Commission
proposes to exempt from the reporting
provisions of the act acquisitions of an
employer's voting securities by certain
employee trusts. It is common for
pension plans, profit sharing plans and
bonus plans to acquire shares in an
employer's business on behalf of its
employees. Typically these plans hold
shares in trust for the employees. Even
where the trustees of the plans are
appointed by the employer, the current
rules make such acquisitions of
employer voting securities reportable
{assuming the act's other notification
criteria are met). Proposed § 802.35
would exempt acquisitions of the
employer's voting securities by qualified
trusts pursuant to Employee Stock
Ownership Plans (“ESOPs"). The
proposed rule would not exempt an
ESOP’s acquisition of securities issued
by persons other than the employer.

Under existing premerger rules,
acquisitions of an employer's securities
pursuant to an ESOP are likely to be
subject to the notification requirements
of the act. Such acquisitions are often
large enough to satisfy the $15 million
size-of-transaction criterion of section
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7A{a){3)(B) because the acquisitions
represent an inexpensive source of
financing for the employer. Also, the’
ESOP trust is likely to meet the $10
million size-of-person criterion of
section' 7A(a)(2) because the trust is
considered to be controlled by the
employer and must, pursuant to

§ 801.1(a)(1), include the total assets and
annual net sales of the employer in
determining the size of the trust.
However, for purposes of the
intraperson exemption in § 802.30, the
ESOP is not within the same person as
the employer, and, thus the acqusition of
the employer's stock by the ESOP is not
exempt.

The conclusion that ESOP
transactions should be exempt is based
on the mixture of stock ownership
characteristics in such trusts. If
complete ownership of voting securities,
rather then just voting rights, were to
pass to individual employees, such
acquisitions almost certainly would be
too small to be subject to the $10 million
size-of-person and $15 million size-of-
transaction criteria of the act. If the
securities were held by an entity that
was controlled by the employer by
reason of holding voting securities, then
the transaction would be exempted by
§ 802.30 as an intraperson transaction.
The rationales for not requiring small
acquisitions to be reported and for
exempting intraperson transactions both
apply to an ESOP trust's acquisition of
an employer's voting securities. The
Commission therefore proposes to
create a new exemption for such
acquisitions based on the distinctive
characteristics of ESOP trusts discussed
below.

Acquisitions of an employer's
securities pursuant to an ESOP enable
employers to receive advantageous tax
treatment when their securities are
acquired with borrowed money. See
generally 26 U.S.C. 401 et seq. Typically
employers initiate the formation of
ESOPs and appoint and remove the
trustees who manage the assets of a
plan. However, to establish such plans
requires the approval of the plan by
affected employees. See 26 U.S.C.
401{b)(1)(A). Once the trust is
established, the employees of a publicly
held corproation, not the trustees, vote
the employer securities held by the trust.
26 U.S.C. 409A(e)(2). The employer-
appointed trustees retain the power to
sell the employer securities or to
purchase additional securities.

Despite these characteristics,

§ 801.1(c) (4) and (5} deem the securities
to be held solely by the trust. For most

non-ESOP trusts, that is the appropriate
result because trustees usually have the

1985
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authority to both vote and dispose of all
securities. From an antitrust viewpoint,
therefore, a danger of lessening
competition would result if those non-
ESOP trusts acquired voting securities of
the employer and of competing firms. In
the case of an ESOP trust which also
held securities of both the employer and
a competing company, however, the two
sets of securities would not be voted by
the ESOP trust. The employees would
vote the securities of their employer.
Consequently most ESOP trusts do not
pose the same kind of antitrust concern
as other trusts.

This does not mean that employee
stock ownership trusts can not pose any
antitrust concerns, only that other
procedures of the premerger screening
program are adequate to protect the
remaining antitrust interests. For
example, the influence of the employer
over the trust can be great due to its
authority to appoint and remove
trustees. An employer might use this
influence to obtain control of a
competitor through the trust. It also
might exert great influence over the way
its employees vote as shareholders. The
existing premerger rules explicitly
recognize the possibility of influence
through control over trustees. Because
the employer controls the trust, the rules
require the employer to report the trust's
acquisition of shares in a competing (or
other) firm as its own. Section 801.1{c)
declares that a person controls an entity
(including a trust} if it has the right to
“designate a majority of the directors of
a corporation, or in the case of
unincorporated entities, of individuals
exercising similar functions” (i.e.,
trustees}. Consequently, the competitive
implications of acquiring another firm's
voting securities would continue to be
reviewed under the act even if the
acquisition of the employers own
securities were made not subject to the
notification requirements, as the
Commission proposes to do here.

The Commission has considered
exempting employee trust acquisitions
either by expanding the intraperson
exemption in § 802.30 or by changing the
definition of “hold” in § 801.1(e). It
rejects both of those solutions for the
reasons stated below.

In most circumstances an acquisition
is exempt where a controlled entity
acquires voting securities of another
entity under the same control. However,
§ 802.30 limits this exemption to
circumstances where control is
exercised by reason of holding securities
(not the right to appoint directors or
trustees). The reason for this exception
to the exemption is that the rules do not
require filing a notification prior to

making an acquisition of the right to
appoint directors (or trustees), only prior
to an acquisition of assets or voting
securities. Expanding the intraperson
exemption to include ESOPs would
permit a person to avoid the reperting
process entirely by first acquiring the
right to appoint directors (which is not
reportable), and then acquiring the
voting securities of the then controlled
entity. It is therefore not advisable to
expand that exemption.

It would be possible to exempt some
acquisitions by ESOP trusts by altering
the “hold” provisions of § 801.1(c). This
rule could be altered to declare that
beneficiaries hold voting securities
within a trust if the beneficiaries (in the
case of an ESOP, the employees) have
the right to vote those securities. That
solution, however, is inadequate
because it would not exempt
acquisitions of an employer’s voting
securities pursuant to an ESOP where
the employer is not a publicly held
company. Closely-held companies are
required to accord voting rights to
employees in such plans only “with
respect to a corporate matter which (by
law or charter) must be decided by more
than a majority vote of outstanding
common shares votes”. 26 U.S.C.
409A(e)(3). Consequently, altering the
“hold” provisions will not exempt
acquisitions by employee trusts that do
notrequire review.

The Commission proposes instead to
create a new exemption for employee
trusts based on the kind of acquisition
and the mixture of ownership rights
between employers, employees and
trustees. The provision limits the
exemption to trusts that are part of
qualified stock bonus, pension or profit
sharing plans as defined in the Internal
Revenue Code in order explicitly to
accommodate those plans that are most
likely to make acquisitions large enough
to be reportable. It exempts acquisitions
of an employer’s voting securities by a
trust established for employees if the
employer has the right to appoint and
remove the trustees. This further
limitation to trusts that are controlled by
the employer, according to the criteria of
§ 801.1(b), ensures that any acquisition
of voting securities of bther persons by
the trust will be reportable as if made by
the employer. Accordingly acquisitions
which are likely to lessen competition
will remain subject to the notification
requirements of the act.

Because all acquisitions of employer
voting securities by ESOPs are exempt,
there is no need to aggregate such
acquisitions pursuant to § 801.13. Such
aggregation is avoided by listing § 802.35
in § 801.15(a)(2). The proposed text of

§ 801.15 below also contains
amendments described in proposal 5.

H. The Commission proposes to add
new § 802.35 and revise § 801.15 {a){2)
and (b) set forth below. New language is
indicated by arrors: (»New
language «). Deleted language is
indicated by brackets [deleted
language].

»§802.35 Acquisitions by empioyee
trusts.

An acquisition of voting securities
shall be exempt from the notification
requirements of the act if:

(a) The securities are acquired by a
trust that meets the qualifications of
section 401 of the Internal Revenue
Code; .

(b) The trust is controlled by a person
that employs the beneficiaries of the
trust; and,

(c) The voting securities acquired are
those of that person or an entity within
that person.«

§801.15 Aggregation of voting securities
and assets the acquisition of which was -
exempt.

* - “ * -

(a) *

(2) Sections »802.2(b), <« 802.6{b}({1),
802.8, 802.31, »-802.35, «802.50(a)(1),
802.51(a)(1), 802.63 and 802.70.

(b) Assets or voting securities the
acquisitions of which was exempt at the
time of acquisition (or would have been
exempt, had the Act and these rules
been in effect), or the present
acquisition of which is exempt, under
section 7A(c)(9) and §§ »802.2(a),
802.3, < 802.50(a)(2}, 802.50(b), 802.51(b)
and 802.64 unless the limitations
contained in section 7A(c}(8) or those
sections do not apply or as a result of
the acquisition would be exceeded, in
which case the assets or voting
securities so acquired will be held; and

* * * * *

8. Section 802.70(b) Acquisitions
Subject to Prior Approval

The Commission proposes to delete
paragraph (b) of § 802.70. Paragraph (b}
exempts from the notification and
waiting requirements of the act certain
acquisitions that require prior approval
by the Federal Trade Commission or by
a federal court. Although the principle of
this rule is sound—to eliminate
duplicative notification requirements—
the practical effects can be troublesome
to both the enforcement agencies and
the parties subject to an order. This rule,
which is applicable to only a few
transactions each year, can in some
instances reduce the opportunity for
premerger review of acquisitions. At the
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same time the automatic exemption can
create a barrier to voluntary settlements
of antitrust actions where companies
would prefer to have their future
acquisition in other markets subject to
the normal premerger procedures rather
than the extraordinary procedures of an
order. As a consequence the
Commission believes the administration
of the premerger program would be
better served by eliminating the
exemption.

Section 802.70(b) exempts an entire
acquisition from the requirements of the
act if, pursuant to an order entered in an
action brought by the Federal Trade
Commission or the Department of
Justice, the acquiring person is required
to obtain approval of the Federal Trade
Commission or a federal court prior to
making an acquisition. If the transaction
must receive approval (typically after an
opportunity for public comment), then a
separate review of the acquisition under
the premerger program is unnecessary.
However, it is not certain that the court
or the Federal Trade Commission will
evaluate the potential anticompetitive
effects of all portions of an acquisition
under the authority of the order.
Consider, for example, a diversified
company engaged in both lumber and
cement businesses. As a result of
acquisitions in the cement business,
such a company might become subject
to a prior approval order requiring it to
submit all future cement acquisitions for
review. Although all such acquisitions
would be reviewed, the company—if
proposing a cement and lumber
acquisition—might argue that the
authority of a court order extends only
to that portion of the acquisition that
has a competitive effect on the cement
industry. Even without accepting this
limited view of its authority, a court
might, as a matter of judicial economy,
confine its review of the cement and
lumber acquisition under the order to
determining that the transaction does
not reduce competition in the cement
industry. In such circumstances, the
combijned effect of the exemption and
the limited review would be to
eliminate, for the lumber portion of the
acquisition, the procedural advantages
afforded by the Hart-Scott-Rodino act
and by the judicial order. That result
seems entirely inappropriate for the
effective enforcement of the antitrust
laws.

Nevertheless, the antitrust
enforcement agencies have insisted on
their authority to review all portions of a
transaction, under a prior review order,
not merely those portions relevant to the
order. This insistence can be an obstacle
to obtaining consensual orders with

companies because of the public
disclosure procedures that are a part of
prior review orders.The agencies insist
that they must review all portions under
the order because § 802.70(b) can
automatically deprive them of authority
to review, using routine premerger
procedures, any portion of a transaction
that is subject to a prior review order.
Review under an order typically
requires the person requesting approval
to place on the public record business
information demonstrating that the
acquisition is not anticompetitive
(unless the acquiring person can show a
specific need for confidentiality). Thus,
in the example from the previous
paragraph, the diversified company
would be required to disclose
information about the lumber, as well as
the cement, business. The prospect of
broad disclosures of business
information can provoke a company
unnecessarily to resist an order settling
an antitrust matter. In contrast privacy
is required for documents and
information filed in a routine premerger
notification. A procedure that does not
require public disclosure of unrelated
portions of transactions could facilitate
reaching agreement on the terms of prior
review orders.

Two approaches to this problem have
been considered: (1) To require
redundant prior notifications under the
order and the premerger notification
program, or (2} to require separate
notifications for different portions of an
acquisition—those that will be reviewed
within the terms of the order and those
that will be reviewed under routine
premerger notification procedues. The
latter resolution, although logically
superior, could require extremely
complex definitions to include all
transactions that might be relevant to
the order. Such definitions could result
in some transactions being placed in the
wrong category and quite possibly
would result in others not being
adequately reported under either
procedure.

Becauge the overall burden of
duplicate filings is small (fewer than a
dozen transactions were exempt from
premerger notification requirements
under § 802.70(b) in 1984), the
Commission believes the administration
of the notification program and the
enforcement of the antitrust laws will be
enhanced by eliminating the exemption
contained in § 802.70({b).

These considerations do not apply to
divestitures subject to prior approval
because in those orders the Federal
Trade Commission or a federal court
will have identified the transfers of
assets that are relevant to those orders.

There is, therefore, no reason to delete
the exemption in § 802.70(a) for
divestitures pursuant to orders.

I. Accordingly the Commission
proposes to amend § 802.70 to delete
paragraph (b) and restructure the
remaining portions of the section as set
forth below. Deleted language is
indicated by brackets: [deleted
language].

§802.70 Acquisitions subject to order.

An acquisition shall be exempt from
the requirements of the act if [:

(a)] The voting securities or assets
are to be acquired from an entity
ordered to divest such voting securities
or assets by order of the Federal Trade
Commission or of any Federal court in
an action brought by the Federal Trade
Commission or the Department of
Justice [; or

(b} The acquiring person or entity is
subject to an order of the Federal Trade
Commission or of any Federal court in
an action brought by the Federal Trade
Commission or the Department of
Justice, requiring prior approval of such
acquisition by the Federal Trade
Commission, such court, or the
Department of Justice, and such
approval has been obtained].

9. Section 803.5 Affidavit Requirements
of the Acquiring Persons

The Commission proposes to modify
the notice requirement in § 803.5(a). This
rule requires an acquiring person in
transactions subject to § 801.30 (tender
offers, open market purchases and other
acquisitions of stock from persons other
than the issuer) to submit with its
Notification and Report Form an
affidavit attesting that the issuer has
received the notice required by
§ 803.5(a). When first promulgated, the
rule required the acquiring peron to
disclose in the notice to the issuer,
among other things, the identity of the
acquiring person and the number of
securities of each class to be acquired.
Because some acquiring persons could
not state their intentions in terms of
numbers of securities to be acquired, the
Commission, by formal interpretation on
December 28, 1978, permitted such
persons to state instead which of the
reporting thresholds of § 801.1(h) they
intended to meet or exceed. The original
rule still can be inadequate in some
circumstances. It does not require the
acquiring person to state how many
securities will be held as a result of an
acquisition, only how many shares are
to be acquired; thus the acquired p2rson
does not always have a basis for
determining if the acquisition will
require it to file a notification.
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The Commission now proposes to
incorporate the 1978 formal
interpretation in its rules, to alter the
rule to require the acquiring person to
state the number of voting securities
that would be held as a result of the
acquisition and to describe the wording
that the Commission will consider to be
adequate notice of an intention to make
a reportable acquisition. In addition the
Commission proposes to establish a
similar affidavit requirement for owners
of acquisition vehicles who are required
to report transactions pursuant to
proposed § 801.5.

Affidavits in § 801.30 Transactions

In view of some disputes about what
constitutes an adequate notice under
paragraph (a), the Commission takes
this opportunity to clarify the purposes
and meaning of that rule. The notice
procedure serves two related purposes:
to inform the issuer of its obligation to
file the notification required by the act
and to provide the issuer and the
antitrust agencies with evidence that the
acquiring person seriously intends to
consummate the transaction.

To Inform the Acquired Person

The principal purpose of § 803.5(a) is
to inform the issuer of its obligation to
file a Notification and Report Form with
the antitrust enforcement agencies. In
the transactions covered by this rule,
voting securities are to be acquired from
persons other than the business entity
that issued the securities {or an entity
within the same person as the issuer);
thus the issuer has no reason to know
-that some or all of its shares are being
acquired. Section 803.5(a) cures this by
requirihg the acquiring person to serve
the notice before filing its notification.

The amendments to § 803.5(a) require
the acquiring person to include in its
notice information on which the
acquired person can determine its
obligation to file a notification. As
originally promulgated the rule did not
fully meet this objective because it
required that the acquiring person state
only the number of voting securities it
intended to acquire. The obligation to
file notifications rests, however, on the
total value or the total percentage of
voting securities held as a result of the
acquisition. The formal interpretation
resolved this problem in the case of a
notice from a person who could not -
determine the number of securities it
intended to acquire by requiring it to
state which of the four notification
thresholds it would cross as a result of
the acquisition. This required the
acquiring person to add, pursuant to
§ 801.13(a), securities already held with
those to be purchased to determine if

the acquiring person would meet or
exceed the $15 million or the 15, 25, or 50
percent of voting securities thresholds of
§ 801.1(h) that trigger the notification
process. In addition to incorporating this
threshold option, the amendments to

§ 803.5(a)(1)(iii) would require
equivalent information about the
number of voting securities to be
acquired. The proposal would delete the
requirement that the notice include
nonvoting securities (because they do
not affect the notification obligation)
and require the acquiring person to state

the total number of voting securities that .

would be held as a result of the
acquisition. That information will
enable the acquired person to verify if
the acquisition will obligate it to file a
notification.

Evidence of Acquiring Person'’s Intent

The antitrust screening process
initiated by the acquiring persons
requires the expenditure of significant

resources by the issuer and the antitrust -

agencies. The rule therefore requires
that the acquiring person provide
evidence that it intends to make a
reportable transaction and is not merely
considering the possibility of making
one. The evidence required falls into
three categories. -

(1) The statement that the acquiring
person has a “good faith intention. . .
to make [an} acquisition” (§ 803.5(a}(2)):

(2) The statement of the specific
number of securities which the person
intends to acquire or the filing threshold
it intends to meet or exceed
(§ 803.5{a)(1)(iii)); and .

(3) The communication of these and
other facts to the acquired person
(§ 803.5(a)(1)).

The statement of “good faith” intent is
but one part of the evidence the rules
require to establish that an acquiring
person intends to make a reportable
acquisition. That general statement
gains greater credibility when the
acquiring person declares the exact
number of securities it intends to buy or
the filing threshold it intends to cross.
The specificity is a greater indication of
the ripeness or seriousness of the plan to
acquire than a more general statement
of an intention to acquire.

Because the acquired person is
entitled to be reasonably certain that a

‘ reportable acquistion will be made, the

Commission proposes to narrow the
descriptions of an acquiring person’s
intention that it will consider as
complying with the notice requirements
of proposed § 803.5. The Commission
does not accept a statement in a notice
that the acquiring person intends to
make an acquisition that “may exceed”
a given reporting threshold. That

statement does not specify a current
intention to acquire any shares. While
the-Commission has previously allowed
persons who state a present intent to
make a reportable acquisition to also
file for a higher threshold using “may
exceed” language, proposed example 2
makes clear the Commission will no
longer construe "“may exceed” language
as providing any notice of an intention
to acquire voting securities. Similarly,
language used in other public filings or
in public offering documents may fail to
express an intention to acquire a
reportable quantity of voting securities
for purposes of § 803.5(a). For instance,
a tender offer is often made for *'up to 50
percent of the issuer's voting securities,”
or an SEC Form 13D will often state
purchases of the issuer’s stock will “not
exceed 25 percent” or will be for *“not
more than 15 percent” of the issuer’s
stock. Language such as this may be
sufficient for compliance with the
securities laws, but does not state with
sufficient certainty for antitrust notice
purposes an acquiring company’s
intention to meet or exceed the specific
threshold mentioned or any specific
threshold. A statement that an acquiring
person will acquire "up to 50 percent of
the acquired person’s voting securities” -
does not express an intention to meet or
exceed the 50 percent threshold. It does
not state an intention to meet even the
lowest notification threshold, because it
does not express an intention to acquire
a single share of stock. Under the terms
of proposed § 803.5 an acquiring person
must attach a notice that either states
the exact number of shares to be
acquired or declares in plain language
that the acquiring person has a good
faith intention to meet or exceed a
specific notification threshold.

The requirements of this rule should
be easy to satisfy. Acquiring persons
can, for instance, state that they “intend
to acquuire at least 15 percent of X's
voting securities” or that they intend to
“acquire voting securities, which, when
aggregated with voting securities of
company X currently held, will result in
our holding 50 percent or more of X's
voting securities.” If an acquiring person
cannot plainly state its intention to
acquire a reportable quantity of shares,

- then it cannot file a Notification and

Report Form; instead, it must wait to file
until its intent can be stated with the
requisite definitiveness.

The requirement that the acquiring
person make known to the acquired
person the specifics of an acquisition
plan provides a final indication of a
serious intent to acquire. This
requirement parallels the requirement
that agreements to merge be executed
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(§ 803.5(b)) and tender offers be publicly
announced (§ 803.5(a)(2)) prior to filing a
notification. In each case the
seriousness of the acquiring person is
attested to by its willingness to declare
openly and in writing its specific
acquisition plan.

Affidavits in § 801.5 Transactions

When an acquisition vehicle acquires
either voting securities or assets the
acquired entity may be unaware of its
obligation to file a Notification and
Report Form listing revenues derived
from product markets in which the
owners of the acquisition vehicle do
business. To make sure that acquired
persons become aware of their
obligation to file notifications in
response to filings by owners pursuant -
to § 801.5, the Commission proposes to
add a new affidavit requirement to the
provisions of § 803.5. The proposed new
paragraph (c) would require owners of
acquisition vehicles to comply with the
terms of § 803.5(a) in § 801.30
transactions or § 803.5(c)(3) in other
transactions. In addition, owners must
inform the acquired entity: that the
acquisition is being made by an
acquisition vehicle; that pursuant to
§ 801.5 the owner is treated as an
acquiring person; and the extent of the
acquisition that is attributed to the
acquiring person. Based on this
information the acquired person will be
able to determine its obligations to file
notifications in response to those of
owners and, in the case of non § 801.30
transactions, to file affidavits purusant
to § 803.5(b).

Because acquisition vehicles are
sometimes not fully formed until the
time an acquisition is made proposed
§ 803.5(c)(1)(i) permits a person to file if
it has a *good faith intention to be an
owner at the time of the acquisition.”
This good faith intention is tested by
compliance with the other provisions of
§ 803.5, paragraphs (a) and (b), and by
communication of the intention to
become an owner to the acquired entity.

]. The Commission proposes to amend
§ 803.5 paragraph (a)(1) by revising
subparagraph (iii); adding examples 2, 3,
and 4, and designating the unnumbered
example as example 1; and adding a
new paragraph (c), as set forth below.
New language is indicated by arrows:
(»new language «). Deleted language is
indicated by brackets: [deleted
language].

§803.5 Affidavits required.

(a)***

(iii) The specific classes of voting [and
nonvoting] securities of the issuer, and
»if known, «, the number of securities
of each such class that would be held by

the acquiring person as a result of the
acquisition; mor, if the number is not
known, the specific notification
threshold that the acquiring person
intends to meet or exceed; «

(Z)Q"

Examplewsa:* * *

»In examples 2-4 assume that one percent of
B's shares are valued at $15 million.

2. Company A intends to acquire voting
securities of Company B. A does not know _
exactly how many shares it will acquire, but
it knows it will definitely acquire 15 percent
and may acquire 50 percent of B's sharesa.
“A’’8 notice to the acquired person would
meet the requirements of § 803.5(a)(iii) if it
states inter alia: “Company A has a present
good faith intention to acquire 15 percent of
the outstanding voting securities of Company
B and, depending on market conditions, may
acquire up to 50 percent or more of the voting
securities of Company “B”. The Commission
would accept this notice only for the 15
percent threshold.

3. “A" states, inter alia, that it “has a good
faith intention to acquire 1,000,000 shares of
Company B's voting securities.” If 1,000,000
shares represents 23 percent of B's
outstanding voting securities, the statement
will be deemed a notification for the 15
percent threshold.

4. "A" states inter alia that it will acquire
“up to 100 percent of the shares of B, “A"'s
notice does not comply with § 803.5 because
it does not state an intent to meet or exceed a
notification threshold. “A"’s filing will be
considered deficient within the meaning of
§ 803.10{c)(2).

* * * » *

»(c) Section 801.5 transactions. In any
transaction where an owner of an
acquisition vehicle is required, pursuant
to § 801.5, to file a notification and
report form, the notificatiog required by
the act from each such owner shall
contain an affidavit, attached to the
front of the notification, attesting:

(1) That the owner has communicated
to the acquired entity in accordance
with the procedures established by
paragraph (a) of this section:

(i) That it is an owner of an entity that
proposes to make a reportable
acquisition, or has a good faith intention
to be an owner at the time of the
acquisition;

(ii} That, because the acquiring entity
is an acquisition vehicle, the owner is
treated by these rules as an acquiring
person; and,

(iii) The portion of the acquisition that

. will be treated as if made by the owner;

and, further,

(2) If the transaction is an acquisition
to which § 801.30 applies, that the owner
has also communicated all the
information required by paragraph (a) of
this section; or,

(3) If the transaction is not an
acquisition to which § 801.30 applies,
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that a contract, agreement in principle or
letter of intent to merge or acquire has
been executed by or on behalf of the
acquisition vehicle and that the owner
believes that entity has a good faith
intention to consummate the '
transaction. -«

10. Section 803.9 Incorporation by
Reference

The Commission proposes to reduce
the burden of filing by expanding the
extent to which persons may
incorporate by reference documents and
information submitted in previous
filings. The proposed rule would permit
incorporation by reference in three
situations: (1) When SEC Forms, annual
reports and other documents submitted
in response to items 4(a) and 4(b) of a
prior filing are still current; (2) when a
person has previously filed to acquire
voting securities of the same issuer; and
(3) when an acquiring person is filing for
a secondary acquisition.

The proposal strikes a balance
between the burden on parties filing
notifications and the obligations of the
antitrust enforcement agencies to act
quickly on those notifications. To
complete an antitrust review of
proposed transactions within the short
statutory deadlines, the enforcement
agencies must have immediate access to
the necessary documents and
information. In the case of materials
incorporated by reference such access
requires adequate and conveniently
located storage space and sufficient
personnel to index, store, copy and
promptly retrieve the incorporated
material. The Commission believes that
the proposed rule is feasible with
existing personnel.

The proposed rule builds upon the
agencies’ successful experience with the
incorporation by reference rules
established by the formal interpretations
of April 10, 1979, and April 7, 1981, and
by § 803.2(e) of the rules (promulgated
July 29, 1983). It would replace those
rules with a new, more comprehensive
rule, proposed § 803.9.

Paragraph (a) of the proposed rule
specifies the circumstances in which
incorporation by reference would be
permitted. All of paragraph (a) is subject
to the limitations set forth in paragraph
(b).

Paragraph (a)(1) would permit a
person to incorporate by reference
documents previously submitted in
response to items 4(a) and 4(b) of the
Notification and Report Form. This
provision would be broader than
existing rule § 803.2(e). It would allow
persons to incorporate, in addition to
annual reports, other financial
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documents called for by item 4{b).
Relatively modest enlargement of the -
filing and retrieval system established
under § 803.2(e) should be sufficient to
handle this expansion.

Paragraph (a}{2) would permit
documents and information to be
incorporated by reference when a
person acquires additional voting
securities of the same issuer. The
proposal would change the provisions of
existing rule § 803.2(e) by increasing
from 90 days to one year the period in
which such incorporation would be
allowed. This expansion seems
manageable since filings for different
thresholds of the same issuer are
ordinarily reviewed by the same unit
within the Commission, and these units
have had few problems with existing
§ 803.2(e).

Paragraph (a)(3) adds a new
pracedure. lt would permit acquiring
persons in a secondary acquisition (see
§ 801.4) to incorporate by reference
documents or information submitted
with, or incorporated by reference in,
the filing for the primary acquisition.
Again, this provision appears feasible
because both acquisitions are generally
reviewed by the same unit.

Paragraph (b) would place certain
limits on incorporation by reference.
Although these are explained in more
detail than in existing § 803.2(e), only
the exclusion of cash tender offers
represents a change from current policy.

Paragraph (b)(1) does not permit
incorporation by reference in a
notification for a cash tender offer
because the enforcement agencies are
authorized less time to review such
transactions. See § 803.10. It is the
experience of the Commission that the
agencies frequently need all of the
shortened waiting period to review cash
tender offers. That review could be
hampered by adding the time required to
retrieve, copy and distribute previously
filed documents or information.

Paragraph (b}(2) would require that
the incorporated documents or
information still be accurate and
current. For example, documents could
not be incorporated in response to items
4{a) and 4(b) unless they are the most
recent prepared and do not refer to data
more than fifteen months old. See
§ 801.11(b)(2).

Paragraph (b}{3) would require that
the docament or information have been
submitted with a notification for a
transaction whose waiting period
expired within one year of the beginning
of the waiting period for the notification
which incorporates documents or
information by reference. The agencies
keep whole filings or selected essential
parts of them as long as the filings are

effective. Under § 803.7 a notification is
effective for one year after the
expiration of the waiting period.

Paragraph (b)(4) would prohibit
incorporation by reference of documents
or information submitted with a
notification that has been withdrawn.
The agencies do not necessarily have
complete copies of such filings.

Paragraph (b)(5) similarly would not
permit incorporation of materials that
have been returned pursuant to § 21 of
the Federal Trade Commission Act, 15
U.S.C. 57b-2. Again the agencies do not
ordinarily retain copies of all such
materials.

Under paragraph (b)(6) of the
proposed rule, persons could not
incorporate affidavits, certifications or
notices required by § 803.5 or § 803.6,
because these documents are unique to
each transaction:

Paragraph (c) discusses certain
mechanical issues. Under this
paragraph, parts of documents could not
be incorporated by reference. A party
must be able to incorporate an entire
previous document or must submit a
new one. Parties may, however,
incorporate portions of non-
documentary information if they.clearly
and unmistakably indicate precisely
what information is being incorporated
by reference.

K. Accordingly, the Commission
proposes to remove rule § 803.2(e),
whose provisions are included in the
new rule, and add a new'rule § 803.9 as
set forth below. New language is
indicated by arrows: (»new
language «). Deleted language is
indicated by brackets: [deleted
language].

§803.2 instructions applicable to
Notification and Report Form

* * * w* *

L (e) A person filing notification may
incorporate by reference only
documentary materials required to be
filed in response to item 4(a) of the
Notification and Report Form and
annual reports required to be filed in
response to item 4(b}, which were
previously submitted with a filing by the
same person and which are the most
recent versions available; except that
when the same parties file for a higher
notification threshold no more than 90
days after having made filings with
respect to a lower threshold, each party
may incorporate by reference in the
subsequent filing any documents or
information in its earlier filing provided
that the documents and information are
the most recent available.}

»§ 803.9 ' Incorporation by reference.

(a) A person may, subject to the
limitations of paragraph (b) and in
accordance with the procedures of
paragraph (c), incorporate by reference
documents or information it has
submitted as part of a previous
notification in the followin,
circumstances: :

(1) In any transaction, a person
responding to items 4(a) and 4(b) of the
Notification and Report Form may
incorporate by reference documents
submitted pursuant to these items in an
earlier notification;

(2) In any acquisition of voting
securities by a person who has
previously filed notification at a lower
threshold for an acquisition of voting
securities of the same issuer, that person
may incorporate by reference any
document or information submitted
with, or incorporated by reference in,
the previous filing; or,

(3) In any secondary acquisition, an
acquiring person may incorporate by
reference any document or information
previously submitted with, or
incorporated by reference in, its
notification for the primary acquisition.

(b) Notwithstanding paragraph (a) of
this rule, incorporation by reference of a
document or information shall not be
permitted if:

(1) The notification is for a cash
tender offer;

{2) The document or information is no
longer responsive because of the
passage of time, a change in
circumstances, or for any other reason;

(3) The document or information was
submitted with a notification for a
transaction whose waiting period
expired more than one year before the
beginning of the waiting period of the
transaction whose notification
incorporates the document or
information; :

(4) The document or information was
submitted with a notification that has
been withdrawn;

{5) The document or information has
been returned pursuant to a request for
the return of documents; or

(6) The document or information to be
incorporated is an affidavit, certification
or notice pursuant to § 803.5 and § 803.6
of these rules.

(c){1) A person who incorporates by
reference an entire document or
information submitted in a prior
notification must insert at the
appropriate place on the Notification
and Report Form a reference containing
the date the information or document
was submitted and the names of the

_ acquiring and acquired persons in that
notification.

Hei nOnline -- 50 Fed. Reg. 38765 1985



38766 Federal Register / Vol

. 50, No. 185 [/ Tuesday, September 24, 1985 / Proposed Rules

(2} A person who incorporates by
reference a portion of the non-
documentary information submitted in a
prior notification must also
unmistakably indicate precisely what
information is being incorporated by
reference, but in no case may a person
incorporate by reference less than an
entire document.

Examples: 1. Within the past year “A" filed
a notification to acquire 15 percent of the
voting securities of corporation B. Now “A"
proposes to acquire 25 percent of the voting
securities of corporation C. When “A” files
its Notification and Report Form for the
acquisition of C's voting securities it may,
under paragraph (a){1) of this rule,
incorporate by reference documents
submitted in response to items 4{a) and 4{b)
of the Notification and Report Form filed for
the acquisition of B's voting securities,
provided that none of the limitations of
paragraph (b) of the rule apply.

2. Corporation A acquires 15 percent of the
voting securities of corporation B after both
“A" and “B" file Notification and Report
Forms as required. Within one year of the
expiration of the waiting period, “A"”
proposes to acquire additional voting
securities of B, after which *A" will hold over
25 percent of B's voting securities. Both “A”
and “B” must file a Notification and Report
Form for this acquisition. Subject to the
limitations of paragraph (b) of this rule, both
“A” and “B" may incorporate by reference
any information or documents from the
previous filing.

3. Within the past year “A” acquired 15
percent of the voting securities of corporation
B. It then acquired over 50 percent of the
voting securities of corporation C. “A", “B",
and “C" filed the required Notification and
Report Forms. Subsequently, “A”
discontinued manufacturing several products.
“A" now proposes to acquire 25 percent of

B’s voting securities. In its notification for the

acquisition of 25 percent of B's voting
securities, A" may not simply incorporate by
reference its responses to items 5, 6, 7, 8 and
9 of the Form filed for the acquisition of 15
percent of B’s voting securities. Under
paragraph (b)(2) of the rule “A" must, at a
minimum, amend its response to item 5 by
deleting the revenues and product codes
applicable to the discontinued products. In
addition, to reflect the acquisition of C, “A"
must make the appropriate additions to items
5,8,7,8and9.

4. “A" proposes to acquire 50 percent of the
voting securities of corporation C and files a
Notification and Report Form for this
acquisition. C holds either more than 15
percent or more than $15 million of the voting
securities of corporations D, E, and F. Under
§ 801.4 of these rules, “A” must file
Notification and Report Forms for the
secondary acquisition of the voting securities
of corporations D, E, and F. In these Forms,
“A" may incorporate by reference, subject to
the limitations in paragraph (b), any
document or information submitted with its
filing for 50 percent of the voting securities of
C. Notices, affidavits and certifications,
however, must be separately executed for

every acquisition for which a Notification
and Report Form is filed.

5. "A’'s waiting period to acquire 15
percent of the voting securities of corporation
X expired fourteen months ago. Six months
later, that is eight months ago, “A" filed
notification to acquire 15 percent of the
voting securities of corporation B. “A" now
proposes to acquire 25 percent of the voting
securities of B. In its notification to acquire 15
percent of the voting securities of B, “A”
responded to items 4{a) and 4(b) by
incorporating the documents which it
submitted with its filing for the voting
securities of X. “A" cannot incorporate these
documents in its notification for 25 percent of
the voting securities of B, since the
documents were submitted with its filing
whose waiting period expired more than one
year ago. As in example 2, however, subject
to the limitations of paragraph (b) of this
rules, A" may incorporate by reference any
other information and documents submitted
with the notification for 15 percent of the
voting securities of B.«

11. Section 803.10(a) Running of Time
in §801.40 Transactions

The Commission proposes to amend
§ 803.10(a), which determines when the
waiting period begins for transactions
covered by the act and rules. The
current rule does not make completely
clear when the waiting period begins in
connection with the formation of a joint
venture or other corporation (hereinafter
“joint venture™) subject to § 801.40 of the
premerger rules. The Commission's staff
has consistently taken the position that
the waiting period does not begin until
all venturers who are required to file
have done so. It is possible, however, to
read the rule to permit each individual
venturer's waiting period to begin as
soon as that venturer files.

This latter interpretation could
hamper review of joint ventures by the
antitrust agencies. Separate waiting
periods for individual venturers would
mean that in some instances one
venturer's waiting period might expire
before another venturer's filing alerted
the antitrust agencies to the need to
issue requests for additional information
to all venturers. To avoid this result, the
Commission proposes to amend
§ 803.10(a) to state explicitly that in the
case of acquisitions covered by § 801.40,
the waiting period begins when all
parties required to file a notification
have done so.

Although the Commission is
persuaded of the value of changing the
language in the rule, the Commission
believes that its staff has correctly
interpreted the existing rule and it
rejects the arguments to the contrary
based on the language of that rule.
Section 803.10 currently provides, in
relevant part, that the waiting period for
all acquisitions, other than those subject
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to § 801.30, begins on the “date of
receipt of the notification . . . from:

. . all persons required by the act and
these rules to file notification.” Although
this language suggests, and the
Commission staff has consistently
stated, that the waiting period begins
only when all venturers required to file
have done so, a few parties have argued
that another interpretation is possible.
They assert that the “all persons”
language of § 803.10 refers only to those
persons required to file notification in
connection with a particular acquisition.
They note, in addition, that § 801.40 and
the Statement of Basis and Purpose treat
each individual venturer’s acquisition of
stock of the joint venture corporation as
a discrete acquisition for some purposes.
Since in such an acquisition only the
venturer is required to file (the joint
venture itself need not file), they
contend that the “all persons”
requirement is satisfied whenever an
individual venturer files notification.
Thus, according to the argument, each
venturer's waiting period begins as soon
as it files its notification.

While this argument has support in
some language of the rules, it is not
consistent with the antitrust
enforcement agencies’ need to conduct
an analysis of the competitive
relationships among the persons forming
the joint venture corporation. As the
Statement of Basis and Purpose to
§ 802.41 notes, “it is the combination of
the persons that form the new entity
(and not the new entity standing alone)
that presents antitrust issues when a
new corporation is formed . . . ." 43FR
33498 (July 31, 1978). Accordingly, to
ensure that the enforcement agencies
have the opportunity to evaluate the
competitive relationships among all the
venturers required to file, the agencies
must be able to review all their
notifications at the same time. For this
reason, the Commission staff has
consistently maintained that the waiting
period for acquisitions subject to
§ 801.40 begins when all acquiring
persons that are required to report to
report have done so.

Furthermore, contrary to arguments
by private persons the rules do not
always treat the formation of a joint
venture as a series of isolated
acquisitions. Rather, for some purposes,
the rules treat the formation of a joint
venture as a single transaction. For
instance, whether a particular venturer
meets the size-of-person test in a
§ 801.40 transaction is determined not
only on the basis of its size and the size
of the joint venture corporation, but also
by the size of the other venturers. See
§ 801.40(b). Similarly, the rules require
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the venturers, but not the joint venture
corporation itself, to file notification.
‘This approach also indicates that it is
the relationships among the venturers
rather than the relationships between
each individual venturer and the joint
venture that are of likely competitive
significance. Consequently, the
Statement of Basis and Purpose
indicates taht it is “the parents of the
new corporation {who] will provide the
information necessary to evaluate the
competitive impact of the combination.”
43 FR 33496 (July 31, 1978). Thus, while
the rules treat each acquisition of stock
of the joint venture as a discrete
acquisition for some purposes, the rules
also treat the formation of a joint
venture as a single transaction for other
purposes. Accordingly, there has been
ample support for the staff
interpretation that the existing “all
persons" language in § 801.10(b)
requires all contributors to a joint
venture to file their notifications before
the waiting period begins. Nevertheless,
to avoid any possible ambiguity the
Commission proposes to amend the rule
to make this requirement explicit.

If this change is made, the
Commission does not see any need to
amend either § 803.10(b), which explains
when the waiting period ends, or
§ 803.20(c), which sets out the rules for
an extended waiting period. The
application of those sections to
acquisitions subject to § 801.40 should
be clear once the meaning of § 801.10(a)
becomes indisputable. For example, it
should be clear that for acquisitions
subject to § 801.40 in which a request for
additional information is issued, the
extended waiting period begins on the
date the additional information or
documentary materials requested is
received from all contributors to the
joint venture corporation who received a
request.

L. The Commission proposes to revise
§ 803.10(a) by redesignating the present
paragraph (a})(2) as (a)(3) and by adding
a new paragraph (a)(2), as set forth
below. New language is indicated by
arrows: (» new language ).

§ 803.10 Running of time.

(8) LR AR

(2) »In the case of the formation of a
joint venture or other corporation
covered by § 801.40, all persons
contributing to the formation of the joint
venture or other corporation that are
required by the act and these rules to
file a notification;

(3)«a In the case of all other -
acquisitions, all persons required by the
act and these rules to file notification.

« * " - . .

12. The Premerger Notification and
Report Form

The Commission proposes to simplify
the Premerger Notification and Report’
Form. The seven changes described
below are the product of both the
comments of interested parties and our
own review. We believe each change
will reduce the burden of the Form
without hampering the agencies’
evaluation of reported transactions.

The Commission welcomes
suggestions for additional changes and
comments addressing two generic
issues: (1) Whether the Form calls for
information that companies have
normally already collected; and (2)
whether the Form asks for data in the
way companies normally keep it.
Although much of the Form has been
designed to use information on hand, the
Commission would be interested in
further opportunities to do so.

a. Description of Transaction

The Commission proposes to
consolidate into one question the three
items [2(a)-(c)] which request a
description of the transaction. At

" present, item 2 (a) asks for the names

and addresses of the parties to the
acquisition, a description of the assets
or voting securities to be acquired, the
consideration to be received from each
party and, if the acquisition involves a
tender offer, the terms of the offer. Item
2(b) calls for the scheduled
consummation date and item 2(c) a
description of the manner in which the
transaction is to be carried out,
including scheduled major events such
as stockholder’s meetings, other
requests for government approval or
tender offer dates. Since parties often
repeat information when responding to
these items, the Commission proposes to
combine them into one question. These
changes should simplify the Form
without diminishing the information
obtained.

Appendix to Part 803—|Amended]

M. Accordingly. in the Appendix to
Part 803 we propose to remove items
2(b) and 2(c), redesignate items 2(d)-2(f)

‘as items 2(b)-2(d) respectively, and

reword the instruction for item 2(a) as
set forth below. Here, as well as in the
other six parts of this section, new
language is indicated by arrows: (»new
language ). Deleted language is
indicated by brackets: [deleted
language].

Item 2(a)—Description of acquisition.
Briefly describe the transaction. Include a list
of the name and mailing address of each
acquiring and acquired person, whether or
not required to file notification, and a
description of the assets or voting securities
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to be acquired by and/or the consideration to
be received by each party. »In describing the
acquisition, include the expected dates of any
major events required to consummate the
transaction (e.g., stockholders’ meetings,
filing of requests for approval, other public
filings, terminations of tender offers) and the
scheduled consummation date of the
transaction. =

If voting securities are to be acquired from
a holder other than the issuer (or an entity
included within the same person as the
issuer) separately identify (if known) such
holder and the issuer of the voting securities.
Acquiring persons in tender offers should
describe the terms of the offer.

[Item 2(b)—State the scheduled
consummation date of the transaction.

Item 2{c)—Describe the manner in which
the transaction is to be carried out. The
description should include the expected dates
of any major events required in order to
consummate the transaction {e.g.,
stockholders’ meetings, filing of requests for

- approval, other public filings, terminations of

tender offers).J

b. Description of Voting Securities to be
Acquired

The Commission proposes to allow
persons:who intend to acquire 100
percent of the acquired person’s voting
securities to respond to item 2(e) by
stating that intent and providing the
dollar value of the acquisition. Item 2(e}
requires responses to eight subsections
which elicit information about separate
classes of voting securities and the
amount of each that will be held by each
acquiring person following the
transaction. As the Statement of Basis
and Purpose points out, the purpose of
the detailed breakdown is to enable the
agencies to assess the degree of control
resulting from the acquisition. 43 FR
33522 (July 31, 1978). Commentors have
noted that the detailed responses are
likely to be unnecessry if the party is
acquiring 100 percent of the voting
securities of a company. In this case,
there is little doubt as to how much
control the acquiring person will have.
The same is true where the parties will

- merge the two companies or where two

companies will consolidate and form a
new company. In these instances,
therefore, the Commission proposes to
eliminate the detailed responses
required by item 2(e).

However, to enable the Commission
to monitor compliance with the act,
parties would be required to give full
responses to item 2(e) if, prior to the
acquisition, the acquiring person would
hold 15 percent or more than $15 million
of the acquired person’s voting
securities. Since holdings of this

_ magnitude would normally require a

filing, disclosure of this information in

item 2(e} will alert the agencies to the
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fuct that the purchaser believed that the
prior purchases were exempled by the
act or rules. The agencies may
independently evaluate whether an
exemption applied.

N. Accordingly, the Commission
proposes lo revise the instruction for
newly redesignated item 2(d) as follows:

ltem 2{d)—Voting securities to be acquired.
Furnish the following information separately
for each issuer whose voting securities will
be acquired in the acquisition ». Il the’
acquiring person does not currently hold 15
percent or more than $15 million worth of the
voting securities of the acquired person or
any entity included within the person, and if
cither the acquiring person will, as a result of
the acquisition, hold 100 percent of the voling
securities of the acquired issuer or the
acquisition is a merger or consolidation {sce
§ 801.2{d)). then the parties may so state ard
give the total dollar value of the transaction
instead of responding to items 2{e})(i)-
2(e)(viii) -

¢. Index to Ancillary Documents

The Commission proposes to delete
item 2(f)(ii) which asks for an index of
ancillary documents related to the
agreement, such as those relating to
personnel matters {e.g.. union contracts
and employment agreements), third-
party financing agreements, leases,
subleases and documents related to the
transfer of realty. The Statement of
Basis and Purpose states that the index
“will permit the agencies to identify
particular documents in a second
request.” 43 FR 33523 (July 31, 1978}.

In the Commission’s experience,
however, this index has not been
necessary. Usually, the second request
does not focus on issues related to third-
party agreements, subleases, union
contracts or other documents listed in
the index. Furthermore, when this type
of information is needed, it can be asked
for descriptively in a second request.
Since the index can be lengthy and time
consuming to prepare, the Commission
proposes to drop this item.

0. Accordingly, the Commission
proposes to remove item 2(f)(ii) in the
instructions and Form:

Lltem 2(f}{ii)—Index to ancillary
documents. Furnish an index containing a
brief description sufficient to identify each
ancillary document or class’of documents
related to this agreement, such as those
relating to personnel matters (e.g.. union
contracts, employment agreements), third-
party financing agreements, leases, subleases
and other documents relating to the transfer
of realty, or other similar documents related
to this transaction].

d. List of Subsidiuaries

The Commission proposes to allow
parties to omit from the list required by
item 6(a) every subsidiary which has
total assets of less than $10 million. At

present, item 6{a) requires persons filing
notification to provide the name and
mailing address of each entity included
within the person filing notification. The
instructions give parties the option of
not listing subsidiaries with tolal assets
of less thun $1 million. Some
commenturs have questioned whether a
list of subsidiaries is at all helpful to the
agencies in conducting their antitrust
review. Others have asked whether the
names of smull subsidiaries are
necessary for the agencies to conduct
their review. One comment objected to
the necessity of providing the
information in the Form, suggesting
instead that parties be allowed to
indicate where the information is
contained in an attachmeat to the Form.
The agencies must be able to

.determine the names and addresses of

all significant subsidiaries of the parties
involved in the acquisition. In many
instances, the names of the subsidiaries
give the agencies an opportunity to

‘better understand the acquisition, and

enable the agencies to seek information
from public sources, most of which is
only provided by company name. The
need for subsidiaries’ names is '
particularly compelling when the
subsidiaries are foreign entities, since
the SIC code information contained in
item 5 is limited to U.S. operations. See
§ 803.2. Without the name of the foreign
subsidiary, information about the
foreign operations of the party is not
readily obtainable. On the other hand,
the Commission recognizes that at some
point the subsidiaries may be so small
that even their names are unlikely to
produce information relevant to the
agencies’ antitrust review. The
Commission believes that the $1 million
cut-off provided in item 6(a) can be
raised to $10 million without
significantly affecting the ability of the
agencies to review the transaction. This
belief is, in part, based on the fact that
items 6{b) and 6{c) currently are subject
to a $10 million cut-off and these cut-off
levels have not adversely affected the
agencies’ ability to conduct their
antitrust review. The Commission also is
willing to allow parties to provide
information by referencing a document
submitted with a filing so long as the
information provided in the attachment
is complete, up-to-date and accurate
(see Proposal e, infra). Filings
referencing attachments which are not
complete,-up-to-date and accurate will
not be deemed substantially compliant
and the waiting period will not begin
until the correct materials are received
by the agencies. See § 803.10{c)(2).

P. Accordingly, the Commission
proposes to revise the instruction for
item 6(a) to read:

Hei nOnli ne --

Item 6{a)—Entities within person [iling
nolification. List the name and headquarters
mailing address of each entity included

.within the person filing notification. Entities
with total assets of less than [$1]—»$10a)
million may be omitted.

e. Shareholders and Holdings of Person
Filing Notificetion

The Commission proposes to allow
documentary responses to items 6(b}
and 6(c) consistent with the approach
taken in item 6{a) above.

Item 6{b) asks for a list of
shareholders of each entity included
within the person filing notification.
Holders of 5 percent or more of the
voting securities of any entity included
within the person must be listed unless
the entity has total assets of less than
$10 million. Item 6(c) requires parties to
list their minority holdings. Parties may
omit holdings of less than 5 percent and
holdings of issuers with total assets of
less than $10 million.

One comment stated that the
Commission should permit parties to
respond to these items by referencing to
a document filed with the Form rather
than including a response on the Form.
The Commission is of the view that a
response which references a document
is adequate so long as the information
contained in the document is complete,
up-to-date and accurate. If the document
is not complete, up-to-date and accurate
the filing will not be deemed
substantially compliant and the waiting
period will not begin until the corrected
materials are filed with both agencies.

Q. Accordingly the Commission
proposes to revise the language in the
instructions under item 6 to read:

{tem 6. This Item need not be completed by
a person filing notification only as an
acquired person if only assets are to be
acquired.—
» Persons filing notification may respond to
Item 6 by referencing a document furnished
with this Form if the information so
referenced is a complete response to this item
and is up-to-date and accurate. -

f. Geographic Information in
Overlapping SIC Codes.

The Commission proposes to delete
the requirement that parties provide
geographic information arranged by the
state, county and city or town of
establishments deriving revenue in
certain overlapping SIC codes.

At present, item 7(a) of the Form
requires the filing person to identify 4-
digit industry SIC codes in which it has
knowledge or belief that it and any otiier
person which is a party to the
acquisition also derives revenue
(usually referred to as “the overlapping
code” or “a four digit overlap”). Item
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7(c) requires the filing person to identify
the geographic areas in which it derives
revenue in overlapping codes. For most
overlapping codes the filing person lists
the states in which it derives revenue.
Item 7(c)(iv) currently requires parties to
provide more detailed geographic
information for SIC major groups 52-62
and 64-89 (see attachment 1).

In most of these major groups it is
necessary, for antitrust analysis, to
determine with some specificity the
geographic areas in which the parties
operate. For instance, acquisitions
involving food stores, gasoline service
stations, hospitals, apparel and
accessory stores, and banks require a
more detailed breakdown of geographic
information, since the relevant
geographic market is often local in
character rather than an entire state or
region of the country. The Commission,
believes that acquisitions involving
security brokers, insurance agents;
investment offices and other businesses
falling within certain codes can be
adequately reviewed without the more
specific information currently required.
In the Commission's experience,
acquisitions involving overlaps in
certain codes either do not involve local
markets or involve local markets but
- nonetheless can adequately be reviewed
if the parties specify only the states in
which revenue is derived. Therefore, the
Commission proposes to change item
7(c) to require only state by state
information for overlaps occurring in
SIC major groups 62, 64-67, 72, 73, 78, 79,
and 81-89 (see attachment 2).

R. The Commission proposes to revise
the instruction for item 7(c)(iv) to read:

Item 7{c)(iv)—for each 4-digit industry
within SIC major groups [52-62 and 64-89
(retail trade, finance, insurance other than
insurance carriers, and real estate, and
services] »52-61, 70, 75, 78, and 80 (retail
trade, banking and certain services) s listed
in item 7(a) above, provide the address,
arranged by state, county and city or town, of
each establishment from which dollar
revenues were derived in the most recent
year by the person filing notification;

Renumber the old item 7{c){v}) as item
7{c)(vi)

[ltem 7(c){v)} »Item 7{c)(vi)- for each 4-
digit industry within SIC major group 63
(insurance) listed in item 7{a) above, list the
state(s) in which the person filing notification
is licensed to write insurance.

Substitute a new instruction for item
7(c)(v):

»-Item 7(c){v}—for each 4-digit industry
within SIC major groups 62, 64-67, 72, 73, 76,
79, and 81-89 (certain finance, insurance, and
real estate groups and certain services) listed
in item 7(a) above, list the states (or, if
desired, the portion thereof) in which the
establishments were located which derived
revenues in the most recent year; and -

g. Prior Acquisition

The.Commission proposes to change
item 9 of the Form by requiring the
acquiring person to provide information
about acquisitions made within five
years of filing rather than the ten years
currently required.

At present, where both the acquiring
and acquired person in the acquisition
for which a notification is being filed
derived $1 million in revenue in a 4-digit
SIC code, the acquiring person must list
all acquisitions which it has made over
the last ten years in which the acquired
person derived revenue in that same 4-
digit SIC code. A filing person need only
list acquisitions of more than 50 percent
of the voting securities or assets of
entities which had annual net sales or
total assets greater than $10 million in
the year prior to the acquisition.

The purpose of item 9 if to assist the
agencies in identifying any prior
acquisitions by the acquiring person that
may suggest a pattern of acquisitions in
a particular industry by that person. See
43 FR 33534 (July 31, 1978). Several
comments suggested modifications of
item 9. One comment simply suggested
raising the $1 million cut-off to $10
million. This suggestion was rejected
because the agencies sometimes find.
overlaps of less than $10 million in a

- given 4-digit SIC code to be of

competitive significance. This is
particularly true where the parties
compete in a small geographic area or
where one of the parties to the
acquisition has an extremely large share
of a market. _

Another comment suggested that the
ten-year period be reduced to five years.
This suggestion would significantly
reduce the burden because it would cut
in half the number of years the parties
would have to search for information
about prior acquisitions. The
Commission believes that this change
can be made without adversely affecting
the agencies’ ability to conduct a

" thorough antitrust review. The

Commission believes that an accurate
account of the acquiring person’s
acquisitions over the past Tive years will
adequately put it on notice of possible
trends toward concentration in the
affected industry.

S. Therefore, the Commission
proposes to reword the instruction for
item 9 to read as set forth below.

Item 9—Previous acquisitions (to be
completed by acquiring person}—Determine
each 4-digit (SIC code) industry listed in Item
7(a) above, in which the person filing
notification derived dollar revenues of $1
million or more in the most recent year and in
which either the acquired issuer derived
revenues of $1 million or more in the most
recent year, (or in which, in the case of the

Hei nOnli ne --

formation of a joint venture or other
corporation, the joint venture or other
corporation reasonably can be expected to
derive dollar revenues of $1 million or more),
or revenues of $1 million or more in the most
recent year were attributable to the acquired
assets. For each such 4-digit industry, list all
acquisitions made by the person filing
notification in the [ten] »five « years prior
to the date of filing of entities deriving dollar
revenues in that 4-digit industry. List only
acquisitions of more than 50 percent of the
voting securities or assets of entities which
had annual net sales or total assets greater
than $10 million in the year prior to the
acquisition.

For each acquisition supply:

(a) The name of the entity acquired;

(b) The headquarters address of the
entity prior to the acquisition;

- (c) Whether securities or assets were
acquired; ' _

(d) The consummation date of the
acquisition;

(e) The annual net sales of the
acquired entity for the year prior to the
acquisition;

(f) The total assets of the acquired
entity in the year prior to the
acquisition; and i

{g) The 4-digit (SIC code) industries
{by number and description) identified
above in which the acquired entity
derived dollar revenues.

Note.—This attachment will not appear in
the Code of Federal Regulations.

Attachment 1

SIC major groups in which parties are
currently required to provide addresses
arranged by state, county and city or town.

Division G. Retail Trade

Major Group 52. Building materials,
hardware, garden supply, and mobile
home dealers.

Major Group 53. General Merchandise stores.

Major Group 54. Food stores.

Major Group 55. Automotive dealers and
gasoline service stations.

Major Group 56. Appare! and accessory
stores.

Majar Group 57. Furniture, home furnishings,
and equipment stores. .

Major Group 58. Eating and drinking places.

Major Group 58. Miscellancous retail.

Division H. Finance, Insurance and Real
Estate

Major Group 60. Banking.

Major Group 61. Credit Agencies other than
banks.

Major Group 62. Security and commodity
brokers, dealers, exchanges, and
services.

Major Group 64. Insurance agents, brokers,
and service.

Major Group 65. Real estate.

Major Group 66. Combinations of real estate,
insurance, loans, law offices.

Major Group 87. Holding and other
investment offices. .

» .
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Division I. Services

*Major Group 70. Hotels, rooming houses,

camps, and other lodging places.

Major Group 72. Personal services.

Major Group 73. Business services.

Major Group 75. Automotive repair, services,
and garages. '

Major Group 76. Miscellaneous repair
services.

Major Group 78. Motion pictures.

Major Group 79. Amusement and recreation
services, except motion pictures.

Major Group 80. Health services.

Major Group 81. Legal services.

Major Group 82. Educational services.

Major Group 83. Social services.

Major Group 84. Museums, art galleries,
botanical and zoological gardens,

Major Group 86. Membership organizations.

Major Group 88. Private households.

Major Group 89. Miscellaneous services.

Note.—This attachment will not appear in
the Code of Federal Regulations.

Attachment 2

SIC major groups where, under the
" proposed revision of the Form, only state by
state breakdowns will be required.

Major Group 62. Security and commodity
brokers, dealers, exchanges, and
services.

Major Group 64. Insurance agents, brokers,
and services. .

Major Group 65. Real estate.

Major Group 66. Combinations of real estate,
insurance, loans, law offices.

Major Group 67. Holding and other
investment offices.

Major Group 72. Personal services.

Mazjor Group 73. Business services.

Major Group 76. Miscellaneous repair
services.

Major Group 79. Amusement and recreation
services, except motion pictures.

Major Group 81. Legal services.

Major Group 82. Education services.

Major Group 83. Social services.

Major Group 84. Museums, art galleries,

" . botenical and zoological gardens.

Major Group 86. Membership organizations.

Major Group 88. Private households.

Major Group 89. Miscellaneous services.

13. Changes to Conform with Prior
Amendments to the Rules

On November 21, 1979 and July 29,
1983, the Commission published several
changes in the premerger rules. See 44
FR 66781 et seq. and 48 FR 34427 et seq.
Our experience with those changes
indicates that it would be helpful to
make several amendments to the
examples appearing elsewhere in the
premerger rules.

T. Therefore, the Commission
proposes to revise example 1 to § 801.4,
example 4 to § 801.15, exantple 3 to
§ 801.30, the example to § 801.40, and
example 1 to § 802.41, as set forth
.. below. New language is indicated by
arrows: {(»new language «). Deleted

language is indicated by brackets:
[ deleted language].

§801.4 Secondary acquisitions.

[b)i * &

Examples: 1. Asgsume that acquiring person
“A" proposes to acquire all the voting
securities of corporation B. This section
provides that the acquisition of voting
securities of issuers held but not controlled
by B or by any entity which B controls are
secondary acquisitions by “A". Thus, if B
holds more than $15 million of the voting
securities of corporation X (but does not
control X}, and “A" and "X" satisfy sections
7A (a){(1) and (a)(2), “A" must file notification
separately with respect to its secondary
acquisition of voling securities of X. "X" must
file notification within fifteen days »(or in
the case of a cash tender offer, 10 days) e
after “A" files, pursuant to § 801.30.

§801.15 Aggregation of voting securities
and assets the acquilsition of which was
exempt.

L] * * * *

(c)ﬁ ' *

Examples:

4. Assume that acquiring person “B”, a
United States person, acquired from
corporation X two mines located abroad, and
assume that the acquisition price was $40
million. In the most recent year, sales in the
United States attributable to the mines were
[$63 » $150a million, and thus the
acquisition was exempt under § 802.50(a)(2).
Within 180 days of that acquisition, “B” seeks
to acquire a third mine from X, to which
United States sales of [$7] »$60-« million
were attributable in the most recent year.
Since under § 801.13(b}(2), as a result of the
acquisition, “B” would hold all three mines of
X, and the [$103 »$200 million  limitation
in § 802.50{a)(2) would be exceeded, under
paragraph (b) of this rule, *B"” would hold the
previously acquirad assets for the purpose of
the second acquisition. Therefore, as a result
of the second acquisition, “B" would hold
assets of X exceeding $15 million, would not
qualify for the exemption in § 802.50(a)(2),
and must observe the requirements of the act
before consummating the acquisition.

LY

§801.30 Tender offers and acquisitions of
voting securities for third parties.

* * * * *

(b)i *

Examples: * * *

3. Suppose that acquiring person “A"”
proposes to acquire 50 percent of the voting
securities of corporation B which in turn
owns 30 percent of the voting securities of
corporation C. Thus “A” ' acquisition of C's
voting securities is a secondary acquisition
(see § 801.4) to which this section applies
because “A’ is acquiring C's voting securities
from a third party (B). Therefore, the waiting
period with respect to A" '8 acquisition of
C's voting securities begins when “A” files its
separate Notification and Report Form with
respect to C and “C" must file within 15 days
» (or in the case of a cash tender offer, 10

days) -« thereafter. “A” 's primary and
secondary acquisitions of the voting
securities of B and C are subject to separate
waiting periods; see § 801.4.

§ 801.40 Formation of joint venture or
other corporations.
* L g L] * »*

Example: Persans “A”, “B", and "C" agree
to create new corporation N, a joint venture.
»"“A", “B", and “C” will each hold one third
of the shares of N.«a A" has more than $100
million in annual net sales. “B” has more than
$10 million in total assets »but less than $100
million in annual net sales and total assets .
Both "C" ’s total assets and its annual net
sales are less than $10 million. “A”, “B", and
“C" are each engaged in commerce. “A" “B",
and “C" have agreed to make an aggregate
initial contribution to the new entity of $6
million in assets and p-eacha to make
additional contributions of [an aggregate]
$6 million in each of the next three years.
Under paragraph (c), the assets of the new
corporation are [$24] » $60-« million. Under
paragraph (b}, only “A" must file notification
[and only then if] »since« “A” meets [a}
» the « criterion of section 7A(a)(3)}—that is,
Lif}it will be acquiring [15 percent or $15
million] »one third « of the voting securities
of the new entity » for $20 million«. N need
not file notification; see § 802.41.

§802.41 Joint venture or other
corporations at time of formation.
* * L * -

Examples: 1. Corporations A and B, each
having sales of $100 million, each propose to
contribute [$103 »$20 million« in cash in
exchange for 50 percent of the voting
securities of a new corporation, N. Under this .
section, the new corporation need not file
notification although both "A” and “B” must
do so and observe the waiting period prior to
receiving any voting securities of N.

By direction of the Commission.
Commissioner Bailey voted to seek
public comments, but expressed serious
reservations concerning the proposed
large increase in certain dollar
thresholds for transactions to be subject
to premerger reporting. The increase
from $25 million to $200 million would
have eliminated eleven of twelve
mergers in the affected category where
investigational clearance was actually
sought via the FTC/Justice Department
liaison process in 1982 and 1983, and all
three of the mergers where second
requests were actually issued. She
observed that while the Notice states
none of these cases resulted in
enforcement actions, she does not
necessarily agree that the existing rate
even of clearances and/or second
requests represents the appropriate level
of antitrust concern with the mergers at
issue.

Emily H. Rack,

Secretary.
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