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July 14, 1983

Re: HKart-Scott—-Rodino Amendment
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‘Dear Mr. Kaplan:

The purpose of this letter is to confirm our telephone
conversation of July 13, 1983, concerning the proposed
transaction described below, and the applicability of the
exempticns from the Hart-Scott-Rodino Amendment to the
proposed transaction.

FACTUAL BACKGROUND

Cur client (hereinafter referred to as the “acquiring
company”) is a holding company which controls, through
ownership of stock, two motor carriers holding authority
from, and subject to the jurisdiction of, the. Interstate
Comnmerce Commission ("ICC"). Tie acquiring company proposes
to purchase all of the issuved and outstanding stock of .
another corporation(hereinafter referred to as the "acquired
company”) which controls, through stock ownership, a motor
carrier and -.two freight forwarders, all of which hold autho-
rity from, and are subject to the jurisdiction of, the ICC.

The acquiring company, the acquired company and the
shareholders of the acquired company have entered into an
agreement for the purchase by the acquiring company of all
the issued and outstanding shares of capital stock of the
acquired company. The agreement contains provisions which
make consummation of the transaction contingent upon the
exemption, or if required, the prior approval of the trans-
action by the ICC and any other necessary regulatory agencies.
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APPLICABLE LAW

The parties have acknowledged that the proposed trans-
action is subject to the jurisdiction of the ICC pursuant
to 46.U.S.C. §11341, et seq., and is the type of transaction
which is subject to ICC approval under 49 U.S.C. §§11343 and
11344. However, the Bus Regulatory Reform Act of 1982, ("the
Bus Act") P.L. No. 97-261, which was passed by Congress on
August 20, 1982, and signed into law by President Reagan on
Seztember 206, 1982, gave the ICC the powers to exempt cer-
tain transactions from ICC approval. The aforesaid exemp-
tion powers have been incorporated into the Interstate Com-
merce Act at 49 U.S.C. §1l1l343{e).

Under 49 U.S.C. §11341(a), as amended by the Bus Act,
an entity participating in a transaction approved or exempted
by the ICC is exempt from the antitrust laws.

As you know, the Hart-Scott-Rodino Amendment, 15 U.S.C.
§18a establishes requirements for notification to the Fed-
eral Trade Commission ("FTC") and the Assistant Attorney
General in charge of the Antitrust Division of the Department
of Justice (hereinafter referred to as "the Attorney General")
and for a waiting period, applicable to certain acquisitions
of voting securities or assets. The requirements for the
applicability of these provisions are set forth in 49 U.S.C.
§iBa(a) which, for the purposes of this letter, we shall
assume are applicable to the transaction described herein.

Under 15 U.S.C. §l18a(c), certain transactions are )
exempt from the requirements of the Hart-Scott-Rodino Amend-
ment. Subsection (5) thereof exempts transactions which are
specifically exempted from the antitrust laws by Federal-
statute. Subsection (6) thereof exempts transactions which
are exempted from the antitrust laws by Federal statute "if
arproved by a Federal agency". The latter provision requires
that copies of all information and documentary material filed
with the Federal agency be contemporaneously filed with the
FTC and the Attorney General.

Ccpies of the statut@ry provisions cited above are
attached hereto for ease of reference. ’

DISCUSSION

The parties to the proposed transaction have filed with
the ICC a petition for exemption pursuant to 49 U.S.C. )
§11343(e). The petition contains all of ‘the information re-
quired by the regulations enacted by the ICC pursuant to the
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aforesaid provision, and requests that the ICC find that

the proposed transaction is exempt from the merger, consoli-
dation, and acquisition of control provisions for the reae-
son that the requirements of 49 U.S.C. §11343{e) (1) (A) and
(B) are satisfied. This would require a finding by the ICC
that the application of such provisions is not necessary to
carry out the national transportation policy (49 U.S.C.
§10.01), and either that the transaction is of limited
scope, or that the application of such provisions is not
needed to protect shippers from the abuse of market power.

It is anticipated that the petition will be granted
and that the ICC will determine that the proposed transaction
is exempt from the approval requirements of 49 U.S.C.
§§11343 and 11344. 1If the petition is granted and the ICC
determines that the transaction is exempt, the exemption
from the antitrust laws contained in 49 U.S.C. §11341l(a)
will apply, even though the transaction has been "exempted"”
rather than "approved” by the ICC.

hlternatively, if such pcrition is denied, resulting in
an ICC determination that the transaction is not exempt, the
parties will be reguired to proceed to seek the approval of
the proposed transaction by the ICC pursuant to 49 U.S.C.
§§11343 and 11344. 1In the event that such approval is
obtained, the antitrust exemption of 49 U.S.C. §11341(a)
would still be applicable, but in this case the exemption
would be based upon the fact that the transaction had been
“approved" by the ICC.

In either event, the transaction would be exempt from
the notification and waiting period requirements of 15 U.S.C.
§l8a(a) pursuant to the exemptions under 15 U.S.C. §l8a(c) (5)
or (6). 1If, as is anticipated, the ICC determines that the
transaction is exempt from the requirements of ICC approval
pursuant to 49 U.S.C. §11343(e), the transaction would be
exempt frcm the requirements of the Hart-Scott-Rodino Amend-
ment pursuant to §l8a(c) (5). :

"If, on the other hand, the ICC determines that the
transaction is not exempt, and it becomes necessary to obtain
the approval of the transaction by the 1CC, the applicable
exemption from the Hart-Scott-Rodino Amendment would be -
49 U.S.C. §1%a(c)(6).

. In either event, it would not be necessary to comply
with the notification and waiting period requirements of
the Hart-Scott-Rodino Amendment, since the transaction
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would be exempt. If, however, the transaction must be
approved by the ICC in order to trigger the applicability

of the exemption from the antitrust laws, 15 U.S.C.

§l8a(c) (6) would require that copies of the application for
approval and all related documents filed with the ICC be
contemporaneously filed with the FTC and the Attorney General.

CONCLUSIONS

Based upon the foregoing, our understanding of your
position with respect to the applicability of the provisions
of 15 U.S5.C. §l8a to this transaction may be summarized as
follows: ‘

1. The parties have petitioned the ICC for a deter-
mination that the transaction is exempt from approval by
the ICC. If the ICC issues an order exempting the trans-
action from ICC regulations, the antitrust exemption would
become operative without the ICC having "approved” the
transaction and no documents need be filed with the FTC or
the Attorney General pursuant to 15 U.S.C. §l8a.

2. In the event that the petition for exemption is
denied, so that the applicability of the antitrust exemption
would be dependent upon approval of the transaction by the
ICC, upon the filing of such application for approval witch
the ICC, it would be necessary to contempcoraneously file
such application for approval and related materials with the
FTC and the Attorney General, pursuant to 1% U.S.C. §l8a(c)(6).

3. Assuming that the ICC either exempts the transaction
pursuant to 49 U.S5.C. §11343(e), or approves the transation
pursuant to 49 U.5.C. §511343 and 11344, the antitrust exemp-
tion set forth in 49 U.S.C. §11341(a) will be applicable, and
it will not be necessary to comply with the notification and
waiting period requirements of the Hart-Scott-Rcdino Amend-
ment contained at 15 U.S.C. §l8a.

We understand that if the conclusions set forth herein
are not ‘a correct statement of the applicable law in any )
respect, that you will contact us promptly. If we do not
hear from you, we shall advise our client to proceed to act
on the basis of the conclusions stated herein.

Thank you for your cooperatxon and prompt attention to
this matter.

Sincerfly, yours,
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Dear Mr. Kaplan:

The purpose of this letter is to confirm our telephone
conversation of July 13, 1983, concerning the proposed

transaction described below, and the applicability of the

exempticns from the Hart-Scott-Rodino Amendment to the

proposed transaction.

FACTUAL BACKGROUND

Our client (hereinafter referred to as the "acquiring

company") is a holding company which controls,
ownership of stock,“

Commerce Commission ("ICC").
to purchase all of the issued and outstanding stock of
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holding authority
from, and subject to the jurisdiction of, the Interstate
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The acquiring company, the acquired company and the
shareholders of the acquired company have entered into an
agreement for the purchase by the acquiring company of all
the issued and outstanding shares of capital stock of the

acquired company.

make consummation of the transaction contingent upon the

exemption, or if required, the prior approval of the trans-
action by the ICC and any other necessary regulatory agencies.

The acguiring company proposes

The agreement contains provisions which
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APPLICABLE LAW

The parties have acknowledged that the proposed trans-
action is subject to the jurisdiction of the ICC pursuant
to 49 U.S.C. §11341, et seq., and is the type of transaction
which is subject to ICC approval under 49 U.S.C. §§11343 and
11344. However, the Bus Regulatory Reform Act of 1982, ("the
Bus Act") P.L. No. 97-261, which was passed by Congress on
August 20, 1982, and signed into law by President Reagan on
September 20, 1982, gave the ICC the powers to exempt cer-
tain transactions from ICC approval. The aforesaid exemp-
tion powers have been incorporated into the Interstate Com-
merce Act at 49 U.S.C. §11343(e).

Under 49 U.S.C. §11341(a), as amended by the Bus Act,
an entity participating in a transaction approved or exempted
by the ICC is exempt from the antitrust laws.

As you know, the Hart-Scott-Rodino Amendment, 15 U.S.C.
§18a establishes requirements for notification to the Fed-
eral Trade Commission ("FTC") and the Assistant Attorney
General in charge of the Antitrust Division of the Department
of Justice (hereinafter referred to as "the Attorney General")
and for a waiting period, applicable to certain acquisitions
of voting securities or assets. The requirements for the
applicability of these provisions are set forth in 49 U.S.C.
§lBa(a) which, for the purposes of this letter, we shall
assume are applicable to the transaction described herein.

Under 15 U.S.C. §lB8a(c), certain transactions are
exempt from the requirements of the Hart-Scott-Rodino Amend-
ment. Subsection (5) thereof exempts transactions which are
specifically exempted from the antitrust laws by Federal
statute. Subsection (6) thereof exempts transactions which
are exempted from the antitrust laws by Federal statute "if
approved by a Federal agency". The latter provision requires
that copies of all information and documentary material filed
with the Federal agency be contemporaneously filed with the
FTC and the Attorney General.

Copies of the statutory provisions cited above are
attached hereto for ease of reference.

DISCUSSION

The parties to the proposed transaction have filed with
the ICC a petition for exemption pursuant to 49 U.S.C.
§11343(e). The petition contains all of the information re- -
quired by the regulations enacted by the ICC pursuant to the
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aforesaid provision, and requests that the ICC find that
the proposed transaction is exempt from the merger, consoli-
dation, and acquisition of control provisions for the rea-
son that the requirements of 49 U.S.C. §11343(e) (1) (A) and
(B) are satisfied. This would require a finding by the ICC
that the application of such provisions is not necessary to
carry out the national transportation policy (49 U.S.C.
§10101), and either that the transaction is of limited
scope, or that the application of such provisions is not
needed to protect shippers from the abuse of market power.

It is anticipated that the petition will be granted
and that the ICC will determine that the proposed transaction
is exempt from the approval requirements of 49 U.S.C.
§§11343 and 11344. 1If the petition is granted and the ICC
determines that the transaction is exempt, the exemption
from the antitrust laws contained in 49 U.S.C. §11341(a)
will apply, even though the transaction has been "exempted"
rather than "approved" by the ICC.

Alternatively, if such petition is denied, resulting in
an ICC determination that the transaction is not exempt, the-
parties will be required to proceed to seek the approval of
the proposed transaction by the ICC pursuant to 49 U.S.C.
§§11343 and 11344. 1In the event that such approval is
obtained, the antitrust exemption of 49 U.S.C. §11341(a)
would still be applicable, but in this case the exemption
would be based upon the fact that the transaction had been
"approved" by the ICC.

In either event, the transaction would be exempt from
the notification and waiting period requirements of 15 U.S.C.
§18a(a) pursuant to the exemptions under 15 U.S.C. §l8a(c) (5)
or (6). 1If, as is anticipated, the ICC determines that the
transaction is exempt from the requirements of ICC approval
pursuant to 49 U.S.C. §11343(e), the transaction would be
exempt from the requirements of the Hart-Scott-Rodino Amend-
ment pursuant to §l8a(c) (5).

If, on the other hand, the ICC determines that the
transaction is not exempt, and it becomes necessary to obtain
the approval of the transaction by the ICC, the applicable
exemption from the Hart-Scott-Rodino Amendment would be
49 U.S.C. §l8a(c) (6).

In either event, it would not be necessary to comply
with the notlflcatlon and waiting perlod requirements of
the Hart-Scott-Rodino Amendment, since the transaction
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would be exempt. If, however, the transaction must be
approved by the ICC in order to trigger the applicability

of the exemption from the antitrust laws, 15 U.S.C.

§18a(c) (6) would require that copies of the application for
approval and all related documents filed with the ICC be
contemporaneously filed with the FTC and the Attorney General.

CONCLUSIONS

Based upon the foregoing, our understanding of your
position with respect to the applicability of the provisions
of 15 U.S.C. §l8a to this transaction may be summarized as
follows:

1. The parties have petitioned the ICC for a deter-
mination that the transaction is exempt from approval by
the ICC. 1If the ICC issues an order exempting the trans-
-action from ICC regulations, the antitrust exemption would
become operative without the ICC having "approved" the
transaction and no documents need be filed with the FTC or
the Attorney General pursuant to 15 U.S.C. §18a.

2. 1In the event that the petition for exemption is
denied, so that the applicability of the antitrust exemption
would be dependent upon approval of the transaction by the
ICC, upon the filing of such application for approval with
the ICC, it would be necessary to contemporaneously file
such application for approval and related materials with the
FTC and the Attorney General, pursuant to 15 U.S.C. §l8a(c) (6).

3. Assuming that the ICC either exempts the transaction
pursuant to 49 U.S.C. §11343(e), or approves the transation
pursuant to 49 U.S.C. §§11343 and 11344, the antitrust exemp-
tion set forth in 49 U.S.C. §11341(a) will be applicable, and
it will not be necessary to comply with the notification and
waiting period requirements of the Hart-Scott-Rodino Amend-
ment contained at 15 U.S.C. §l8a. -

We understand that if the conclusions set forth herein
are not a correct statement of the applicable law in any '
respect, that you will contact us promptly. If we do not
hear from you, we shall advise our client to proceed to act
on the basis of the conclusions stated herein.

Thank you for your cooperation and prompt attention to
this matter. :

!nclosures



SUBCEAPTER III—COMEBINATIONS

§ 11341. Scope of authority

(2) The suthority of the Interstate Commerce Commissicn under
this subchapter is exclusive. A carrier or corporation participating
in or resulting from a transaction approved by or exempted by the
Commission under this subchapter may carry out the transaction,
own and operate property, and exercise control or franchises ac-
quired through the transaction without the approval of a State au-
thority. A carrier, corporation, or person participating in that ap-
proved or exempted transaction is exempt from the antitrust laws
and from all other law, including State and municipal law, as neces-
sary to let that person carry out the transaction, hold, maintein, and
operate property, and exercise control or franchises acquired through
the transaction. However, if a purchase and sale, & Jease, or & cor-
porate consolidation or merger is involved in the transaction, the
carrier or corporation may carry out the transaction only with the
essent of a majority, or the number required under applicable State
law, of the votes of the holders of the cepital stock of that
corporation entitled to vote. The vote must occur at a regular meet-
ing, or special meeting called for that purpose, of those stockholders
and the notice of the meeting must indiczte its purpose.

480
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§ 11343, Consolidation, merger, and acquisition of control

(&) The following transactions involving carriers providing trans-
poriation subject to the jurisdiction of the Interstate Commerce Com-
mission under subchapter I (except a pipeline carrier), I1, or 111 of
chzpter 105 of this title may be carried out only with the lpproval
end authorization of the Commission: .

(1) consolidation or merger of the properties or franchises
of at Jeast 2 carriers into one corporation for the ownership,
management, and operation of the previously separately owned
properties.

(2) a purchase, lease, or contract to operate property of an-
otber carrier by any number of carriers.

(8) acquisition of control of a carrier by any number of car-
riers.

(4) acquisition of control of at least 2 carriers by & person that
is not a carrier.

(5) acquisition of control of a carrier by a person that is not
a carrier but that controls any number of carriers.

(6) acquisition by a rail carrier of trackage rights over, or
joint ownership in or joint use of, 2 railroad line (and terminals
incidental to it) owned or operated by another rail carrier.

(b) A person may carry out & transaction referred to in subsec-
tion (&) of this section or participate in achieving the control or
wanagement, including the power to exercise control or management,
in 2 common interest of more than one of those carriers, regardless of
how that result is reached, only with the approval and suthorization of
the Commission under this subchapter. In addition to other transac-
tions, each of the following transactions are considered achievements
of control or management: ‘

(1) A transaction by a carrier has the effect of putting that
carrier and persons affiliated with it, taken together, in control
of another carrier. .

(2) A transaction by a person affiliated with a carrier has
the effect of putting thet carrier and persons affiliated with it,
taken together, in control of another carrier.

(3) A transaction by at Jeast 2 persons acting together (one .
of whom is & carrier or is affiliated with a carrier) has the ef-
fect of putting those persons and carriers and persons affiliated
with any of them, or with any of those affiliated carriers, taken
together, in control of another carrier.

(c) A person is affiliated with 2 carrier under this subchapter if,
beczuse of the relationship between that person and a carrier, it is _
reascnzble to believe that the affzirs of another carrier, control of
which may be acquired by that person, will be managed in the interest
of the other carrier.

485
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(d)(1) Approval and authorization by the Commission are not re-
quireé if the only parties to & transaction referred to in subsection (a)
of this section are motor carriers providing transportation subject to
the jurisdiction of the Commission under subchapter II of chapter 105
of this title and the aggregate gross operating revenues of those
czrriers were not more than £2,000,000 during a period of 12 consecy.
tive months ending not more than 6 months before the date of the
sgreement of the parties covering the transaction. However, the ap.
proval and authorization of the Commission is required when a motor
carrier that is controlied by or affiliated with a carrier providing
transportation subject to the jurisdiction of the Commission under
subchapter I of that chapter is & party to the transaction.

(2) The approval and authorization of the Commission are not re-
quired if the only parties to a transaction referred to in subsection (a)
of this section are street, suburban, or interurban electric railways
that are not controlled by or under common control with a carrier that
is operated as part of a general railroad system of transportation.

(e)(1) Notwithstanding any provisions of this title, the Interstate
Commerce Commission, in & matter related to a motor carrier of
property providing transportation subject to the jurisdiction of the
Commission under subchapter II of chapter 105 of this title, may ex-
empt & person, class of persons, transaction, or class of transactions
from the merger, consolidation, and acquisition of control provisions
of this subchapter if the Commission finds that—

(A) the application of such provisions is not necessary to
carry out the transportation policy of section 10101 of this ti-
tle; and

(B) either (i) the transaction iz of limited scope, or (ii) the
application of such provisions is not needed to protect shippers
from the abuse of market power.

(2) At least 60 davs before any transaction exempt under-this
subsection from the merger, consolidation, and acquisition of con-
trol provisions of this subchapter may take effect, each carrier in-
tending to participate in such transaction shall file with the Com-
mission & notice of its intention to participate in such transaction
and shall give public notice of such intention. The Commission
" shall prescribe the information to be contained in such notices, in-
cluding the nature and scope of the transaction. :

(3) The Commission, on its own initiative or on complaint, may
revoke an exemption granted under this subsection, to the extent jt
specifies, when it finds that application of the provisions of this
section to the person, class of persons, or transportation is neces-
sary to cerry out the transportation policy of section 10101 of this
title. ’

(4) 1f the Commission, on its own initiative, finds that employees.

of any carrier intending to participate in a transaction exempt un-
der -his subseciion from the merger, censolidation, and acquisition
of ¢omivo! nrevisicns of this subchzpler are or will be adversely af-

s
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Ch. 113 FINANCE 49 §11343

fected by such transaction or if employees of such carrier adversely
effected by such transaction file 2 com;laint concerning such trans.
action with the Commission, the Commission shall revoke such ex-
emption to the extent the Commission deems necessary to revaew
2nd address the adverse effects on such employees.

Pub.L. 95473, Oct. 17, 1978, 92 Stat. 1434; PubL 86-296, § 18(b),
July 1, 1980, 94 Stat. 811; Pub.L. 97-261, § 21(b) Sept. 20, 1982, 96
Stat. 1122,

§ 11344. Consolidation, merger, and acquisition of control:
general procedure and conditions of approval

(a) The Interstate Commerce Commission may begin a proceeding
to approve and authorize & transaction referred to in section 11343
cf this title on application of the peison seeking that authority. When
en application is filed with the Commission, the Commission shall
notify the chief executive officer of each Stete in which property of
the carriers involved in the proposed transaction is Jocated and shall
notify those carriers. If a motor carrier providing transportation
subject to the jurisdiction of the Commission under subchapter 1I of
chapter 105 of this title is involved in the transaction, the Commis-
sion must notify the persons specified in section 10328(b) of this title.
The Commission shall hold a public hearing when a rai] carrier pro-
viding transportation subject to the jurisdiction of the Commission
under subchapter I of that chapter is involved in the transaction un-
less the Commission determines that a public hearing is not neces-
szry in the public interest.

(b)(1) In a proceeding under this section which involves the mer-
ger or control of at least two class I railroads, as defined by the Com-
mission, the Commission shall consider at least the following:

(A) the effect of the proposed transaction on the adequacy of
transportation to the public.

(B) the effect on the public interest of including, or failing to
include, other rail carriers in the area involved in the proposed

transaction.
(C) the total fixed charges that result from the proposed trans-

action.
489
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(D) the interest of carrier employvees affected by the proposed
transaction.

(E) whether the proposed transaction would have an adverse
effect on competition among rail carriers in the affected region.

(2) In a proceeding under this section which involves only car.
riers of passengers providing transportation subject to the jurisdic-
tion of the Interstate Commerce Commission under subchapter II of
chapter 105 of this title, the Commission shall consider at least the
foliowing:

(A) the effect of the proposed transaction on the sdequacy
of transportation to the publie.

(B) the effect on the pubhc interest of including, or failing
to include, other rail carriers in the area involved in the pro.
posed transaction.

(C) the total fixed charges that result from the proposed
transaction.

(D) the interest of carrier emplovees affected by the pro-
posed transaction.

(¢) The Commission shall approve and authorize a transaction
under this section when it finds the transaction is consistent with the
public interest. The Commission may impose conditions governing
the transaction. When the transaction contemplates a guaranty or
assumption of payment of dividends or of fixed charges or will result
in 2n increase of total fixed charges. the Commission may approve
and authorize the transaction only if it finds that the guaranty, as-
sumption, or increase is consistent with the public interest. When a
rail carrier, or a person controlled by or affiliated with a rail carrier,
is an applicant and the transaction involves a motor carrier, the Com-
mission may approve and authorize the transaction only if it finds
that the transaction is consistent with the public interest, will enable
the rail carrier to use motor carrier transportation to public advan-.
tage in its operations, and will not unreasonably restrain competition.
When a rail carrier is involved in the transaction, the Commission
may require inclusion of other rail carriers located in the area in-
volved in the transaction if they apply for inclusion and the Commis-
sion finds their inclusion to be consistent with the public interest.

(d) In a proceeding under this section which does not involve the
merger or contro] of at least two class I railroads, as defined by the
Commission, the Commission shall approve such an application un.
less it finds that—

(1) as a result of the transaction, there is likely to be substan-
tia) lessening of competition, creation of a monopoly, or restraint
of trade in freight surface transportation in any region of the
United States; and

(2) the anticompetitive effects of the transaction outweigh
the public interest in meeting significant transportation needs.

Is mzking such findings. the Commission shall, with respect to zay
a-plieation that is part of a plan or praposal developed under sectisn
vV
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5(a)-(6) of the Department of Transportation Act (49 U.S.C. 1654
(2)-(d)}). accord substantial weight to any recommendations of the
Secretary of Transportation. The provisions of this subsection do
not apply to &ny proceeding under this section which involves only
carriers of pzssengers providing transportation subject to the juris-
diction of the Commission under subchapter II of chapter 105 of
this title. ‘

(e) A rail carrier, or a person controlled by or affiliated with a
rail carrier, together with one or more affected shippers, may apply
for approval under this subsection of a transaction for the purpose of
providing motor carrier transportation prior or subsequent to rail
transportation to serve inadequately served shippers located on a
railroad other than the applicant carrier. Such application shall be
approved by the Commission if the applicants demonstrate presently
impeired rail service and inadequate motor common carrier service
which results in the serjous failure of the rail carrier serving the
shippers to meet the rail equipment or transportation schedules of
shippers or seriously to fail otherwise to provide adequate normal rail
services required by shippers and which shippers would reasonably
expect the rail carrier to provide. The Commission shall approve or
diszpprove applications under this subsection within 30 days after
receipt of such application. The Commission shall approve applica-
tions which are not protested by interested parties within 30 days
following receipt of such application.

Pub.L. 95-473, Oct. 17. 1578, 92 Stat. 1436; Pub.L. 96448, Title 11,
§ 228(2)-(c), Oct..14, 1980, 94 Stat. 1821; Pub.L. 97-261, § 21(f),
(g). Sept. 20, 1482, 96 Stat. 1128.

4
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€ 18a. DPremerger nntification and walting perliod—Filing

(3) Taceptl us cxenipted pursuant to subsection 1e) of this eection,
no person ahall acquire, directly or indireclly, any voting securitles or
assets of any other person, unless both persons (or 1o the case of a
tender offer, the acquiring person) file notification pursuant to rules
under sutsection (d)(1) of this section and the walling perfod described
In subsection (b) (1) of this section has expired, 10—

(1) the acquirinag person, or the person whoss voting securities
Or ‘asiets are being acquired, 8 engaged jo commerce or in any ac-
tivity sifecting comnmerce;

12)Y{(A) nay voting securities or assets of a person engaged in
munufacturing which has annual net sales or total atsets of §10.-
G00.0uQ or more are telng acquired by any person which has total
assets or annual net sales of $100.000,000 or more;

{(B) any voting securities or assels of a person not engaged 1n
wanulacturing which has total aasets of 10,000,000 or tmore are be-
ing acquired Ly any person which has (otal assels or annual cet
sales of $100,000,000 or more; or

(C) any voling securitics or assets of & person with ennual net
tales or total wuscis of 3100,000,000 or more are being acquired by
any person with 101al mssets or annual tet sales of $10.000,000 or
more; and

(3) mz a result of such acquisition, the acquiring person would
hold— '

{A) 15 per centumi or more of the voting securities or as-
sets of the scquired person, or o
(B) an aggregate total amount of the voting securities and
assets of the acyuired person in excess of $15.000,000.
In the case of & tender offer, the person whose voting securities are
soughit to Le acquired by a person required to file notification under this
sulscction shall flle notification pursuant to rules under subsection (&)
of this section. . .

W ““‘,”'“" publicantion; veotiag secarlites
(b}{1) The waltlug period required under subsection (a) af this sec-
tlon shall— . A
- (A) begin on the date of the recelpt by the Federal Trade Com-
mission and the Assislant Attorney Gederal In charge ol the Antl-
trurt Divisicn o7 the Department of Jualice (hereinafter refcrred to
fu ts section as the "Assistant Attorney General’”) ofe—
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(1) the completed notification required under subseetion (a)
of thia section, or
(1) 1f such notification §s not comple ed, the notification to
the extent compleled and a statement o/ the reasons for such
poncoropliance, i
from both persons, ar, in the case of & teuder offer, the acquiring
person; and '

(B} end on the thirtieth day after ihe dste of such receipt (or
fn the care of & cash tender offer, che (iftaenth day), or ob such
later date as Tav be 36t under szosections (¢)(2) or (g)(2) of this
section,

(2) The Federal Trade Comzminaion and the Assistant Attorney Gen-
eral may, in individual cases, terminale the wajting period specilied in
paragraph (1) and sllow any parson (o proceed with any acquisition sub-
fecl (o this aection, and promptly shaill cause to be published 1o the
Federzl Fegister a notlce that neither intands to take any action within
such period with respect to such acquisition.

{3) As used in this section—

(4) The term *“voling securfties’ means ady securitias which at
present or upon cocversion extitle ths owner or holder thereo’ to
vote for the election of directors of the fssuer or, with raspect v
ui incorporated issuers, persons exercising similar functions.

(B) The amount or percentage of vollng securities or ssseis of
a person wlich are acquired or held by another person shall be de-
termined by agiregsting the amount or percentags of such votlug
securities or zssels held or acquired by such other person and each -
affiliate thereot.

Kzempt trunsactions L
{¢) The followirg classes of transactions are axempt from the requir -
maeantis of this settich—

(1) acquisitions of goods or resity transferred In the ordinmary
course of business; ’

(2) scquisitions of bounds, morigages, deeds of trust, or other
obligations which are not vollng securities;

(3} secgulsitlozs ©f vollng securities of an issuer at lesst §2 per
centum of the voiing securities of which are owned by the acquiring
person prior to such acquisitton;

(4¢) transfers to or from a Federal ageney or a State or politl-
cal suddivision thereot;

{5) transactions specifically exempted from the antitrust laws by
Federsl statute; ’

omde A -

(6) transactions specifically exewpted from the antitrust laws by
Federsl statute if approved by a Federal agency, if coples of all in-
formation snd documentary material tiled with such agency are cone
temporaneously filed with the Federal Trade Commission and the
Assistant Attorpey General;

(%) transactiona which require agency approval under section
1826 (c) of Title 12, or section 1843 of Title 12;

<B) trassactions which require ageocy approval under secti.n
1842 of Title 12, section 1726 or 1730a(c) of Title 12, or secti'.0
1464 of Title 12, it copies of all infcrmation and docutnentary u.a-
terial flled with any such agency are contemporaneousiy fiie” w h
the Federal Trade Commisslon and the Assistanl Attorney Ceas -t
At Jeast 20 days prior to consummation of the proposed Lrar vacti- |

(9) scquisitions, soiely for the purpose of Investment, oi vot!.:
securities, {I. ne a result of such acquisiiton, the securities acquire ’
or held do ne excced 10 per centum of the outstanding voumg
curities of the .~suer; : :

! a~n
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(10) acqulsitionz of votlng securities, If, a5 & resuit of such ae.
quisition, the voting securitles acguired do nol Incrense, directly or
iodirectly, *he acquiring person‘s per centum share of outstandlag
voling securities of the issuer;

(11} acquisitions, solely for the purpose of {nvestment, by any
bank, banking assoclation, trust company, investment company, or
insurasce company, of (A) voting securities pursuant to a plan of
reorganization or dissolution; or (B) assels in the ordinary ecourse
of tts business; and

{(12) such other acquisitions, transfers, or transaclions, &S mAY
be exempted under subsection {d4)(2) (B) of this section, -

Commission rules

(d) The Federal Trade Commission, with the cobcurrencs of the Ase
sistant Attoreny General and by rule 1o accordance with muon 553 ot
Title §, conalstent with the purposes of this section=e

(1) shall require that the notilication required under subdsection
(a) of this section ba in such form and contain such documentary
material and Information relevant to a proposed acquisition as Iz
Decessary and appropriate to enadble the Federsl Trade Commission
and the Asastunt Attorney Gencral to determineg whether such ace
Quisition may, If consurmmated, violate the aptitruat laws; and

(2) may--—

(A) define the terms used n this section;

(B) exempt, frora the requirements of this section, classea
of persons, acqulsidons, transfers, or iransactions which are not
likely to violate th» antitrust laws; and

(C) preseribe such other rules as mey be necessary and ap-
propriate (0 carry oul the purposes of this section.

Additienul Infermutlon) walling period sxtennions

(¢)(1) The Federe! Trade Comnmission or the Assistant Attorney Gen-
eral may, pricr to the expiratiaon of the 30-day walting peried (or ia the
case of & cash tender offer, ihe 15-day wailiog period) specified in sud-
section (b) (1) of this section, require the submission of sdditianal o«
formation or documentary material relevast to the proposed acqulsition,
from & person required 1o fiie notification with respect to such scquisi-
tion under subsection (a) of this cection prior to the expiration of the
waltiog period specified In subsection (b)(1) of this section, or from any
otficer, director, pariner, agent, or employee of such person.

(2) The Federal! Trade Commission or the Assistant Attorney General,
in lic or his discretion, may extend the 30-day walting period (or im the
case of o casly tender offer, the 15-day waiting period) specified in sub-
sectlon (b) (1) of this section for an additlopal period of ot more than
20 days- (or in the case of a cash tender offer, 10 days) after the date
on which the Federal Trace Cominission or the Assistant Attornty Gen-
eral, as the case may be, recaives {rom asy person to whor & request s
‘made under paragraph (1), or io the case of tender offers, the acquiring
person, (A) s}l the Information and documentary matertal required to -
be submitited p:rsuant to such a request. or (B) If such request is not
fully cowmplied with, the informution and documentary material sudbmit-
ted and a statement of the reasons for such ooncompliance, Such addl-
tioonal period may be further extended only by the United States diatrict
court, upon an‘applicatiun by the Feders) Trade Commission or the As-
sistant Ativrney General pursuant to subsection (g)(2) of thile aection.

l'nllnlo-vy‘ tajunetivas); hearluge
u) l! a proceeding is instituted or an ncuon Is {lled by the Federal
ST RO T P -\l.._-g. L L A I PRl (LT en ¥ ‘olates seCtinn
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18 of this title or mection 45 of thia title, or en action s flied by the
United States, alleging that a proposed acqulsition violates such seztion
18 of this tille or zection 1 or 2 of thiy title, and the Federal Trade
Commission or the Assistant Attorrey Gezeral (1) files a m:llon for
& preliminary Injucclion sgainst consummpistion of such acquisition
pendente ltte, and (2) certifies (o the United States district eourt for the
judiclal distriet within which the respondent resides or carries on bual-
hess, or in which the action {a brought, thaz it or he belleves that tha
public intereat requirss reliel pendenta lite pyrsuaot to this subsection—

(A) upon the filing of suth motion aad certification, the chlef
Judge of such district court shall imwaedistely potify the chief judge
of the United States court of appeals for the eircuit in which such dis-
trict court s locsted, who shall designate a {nited States district
Judge 1o whom such action shall be assigned for all purposes; and

(L) the motion for & preliminary injunction shall be set down
for hearing by the district judze so desigiated et the earliest prac-
t'cable lime, shall take precedencs over All matlers except older
malters of the same charscier and trials pursusnt (0 section 3141
of Title 18, and shall De In every way sxpediled.

Civil penailty) complinnce; power of esurt

(€} ()) Any persor, or any oflicer, director, or pariner thereof, who
fatls o comply with any proviston of this section shall be lable to the
Unfted States o~ a ¢ivil pearity of not raore than 310,000 for each day
durinpg which such person fe in violation of tlis section. Such penalty
niay be recovered in a eivil action drought by the United States,

{2) 1f any person, or any officer, director, pariner, sgent, or employee
thereo!f, fally substantially to cormply with the notification requiiement °
under subsection (m) of Lhis section or any r~quest for the submission of
additional Information or documentary materfal under subsection (e)(1)
ol tine seftion withis tha walicg period spacified in subsectcn (b){1)
Of this section and ss may dbe extended under subsection (e)(2) of this
section, the Untted States disirict court——

(A) may order compliance;
(B) shall extend the waltiag period specified to subsection (b,
(1) and as may have been extended under sutseciidn (e)(2) until
thers has been substantial compliance, excepl that, in the case of a
tender olfer, the court may not extend such waiting pertod on the
basis of & fallure, by the person whose stock 15 sought (0 be ac
Quired, to comply substanuaily with such notitication regirement
Or ary such request; sod
(C) may grent such other equitable rellef as the court in its éls-
cretion determines necessary or appropriate,
upon spplication of the Federal Trade Commission or the Assistant At-
toroey Ceneral,

Diselvsure exemption .
(h) Any information or documeniary material flled with the Assistant
Attorney General or the Federal Trade Comumission pursuant to this sec-
tion shall de eaempt trom disciosure under pection 552 of Title b, and
ho such informaiion or documentary roaterial may be made puoile, except
&8 meYy L6 relevant 10 sny admialsirative or judictal action or proceed-
log. Nothing in this section is intended 10 prevent disclosure to either
bhody of Congress or (o suy duly authorized committes oF subcomuwitice
of the Congrese. :
Censtruciion with etber laws .
(1)) Apy action taken by the Vederal Trude Commission or Lthe A -
shiant Atlorney Generul o any faliure of the Federal Trade Cominisi .
o R Se ot el bey SCTICR URJer This sectt
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slall ot dar acy brocudlnt Or apy action with respact 10 such mequisl.
on at any time under sections 12 to 27 of this Utle of 80y oher pro-
vision of law,

(2) Nothing cootained {p this sectior shall Mm't the suthority of the
Assistant Atiorney Gedersl or the Federal Trad:r Commission 1o secure
at apy time from sBy persos documentary material, oral testimony, or
other {nformations under the Antitrust Civil Process £et, the Federal
Trade Commission Act, or any other prorision of law,

Report te Congress; legislative recommendstions . .
(1) Berioziog not later thas January 1, 1978, the Federal Trade Come
mission, with the concurrence of the Assistant Attorzey General, shall
annuzlly report to the Coogress on the operation of this sectisa, Sueh
report shall {nclude an sssessment of the effects o this sectioz, of the
effacts, purpese, snd need for any rules promulgatéed Tursuast thereto,
and asy recommendations for revisions of 1his section.
Ozt. 185, 1514, e 323, § 74, as added Sept. 30, 1356, Pub.l. 944358,
Tivle TT & 20). $0 Stat. 1390,
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