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Wayne Kaplan, B%q. \
Federal TradeStommission '

Office of Premerger Notification
6th Street & Pennsylvania Avenue, N.W., Room 301
Washington, D.C. 20580

Dear Mx. Kaplan:

This letter is to follow up on our telephone
conversation in which you and I discussed a transaction which
.we agreed would not necessitate the filing of a Premerger
Notification and Report Form with your office. If, upon
" reconslderation of the following written summary of the facts
of the proposed transaction, you no longer adhere to our
. position that there is no reporting obligation under the
Hart-Scott-Rodino Antitrust Improvements Act of 1976 (the /
®*Act") . please contact me before 3:00 p.m. on October 22,
1985 at 429-7420. 1If, prior to that time, I have not heard
from you, I will conclude that you continue to agree that no
Premerger Notification and Report Form need be filed by any
.party in connection with the proposed transaction.

Summary of the Pacts

"A®", a corporation with assets in excess of $100
million, has entered into a purchase and sale agreement with
*B®, a corporation, pursuant to which "A" agreed to sell
.certain of its assets, consisting of real estate and the
improvements thereon, for approximately $400 million. The
purchase and sale agreement is, by its terms, made assignable
by "B*, and "B" haa assigned or will assign all of its right,
title and interest in, to, and under the agreement to "C%, a
partnership formed solely for the purpose of enabling it to
effect the acquisition. *C®" will have had no previous
existence, assets or operating history. At the closings
contemplated by the agreement, other than as described
below, the assets of *C" will consist entirely of funds
‘contributed to or borrowed by "C" to enable it to accomplish
the acquisition and the transactions related thereto.
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For reasons related to state licensing requirements,
certain of the assets propcsed to be scld by "A" will not be
retained by "C", but instead will be acquired by one or more
corporations. It is anticipated that all but one of the
~corporations will be "controlled®™ by "C" or by one or more of
the partnerships described in the following paragraph. The
acquisition price of the assets to be acquired by the
corporations will be significantly less than $15,000,000.

For reasons related to state licensing requirements,
financing and preservation of the flexibility of a
syndication of equity interests in the acquired assets, *C"
may transfer certain of the assets acquired from "A" to one
or more partnerships formed solely for the purpose of
effecting those acquisitions. These partnerships will also
have nad no previous existence, assets or operating history,
and at the closings on the acquisiticns their assets will
consist entirely of funds contributed to or borrowed by these
partnerships to enable them to accomplish the acguisitions.

: The purchase and sale agreement contemplates two
closings with respect to the acquisition by "C" of the assets
from "A". This closing schedule is primarily for the
convenience of the parties inasmuch as the number of
properties to be transferred and the number and variety of
approvals which must be obtained make such seriatim closings
more efficient. It cannot be determined precisely how much
of the assets to be acquired will be transferred at the first
closing and how much at the second, but it is anticivated
that both closings will occur before year-end and may be
quite proximate in time.

Analysis

It is ovr position that no Premerger Notification and
Report Form must be filed in connection with the
above~described transaction because of the following
interpretive poritions of your office: -
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(1)

: (2)
(s e

(3)

Subject to the provisions of 16 C.F.R.

§801.90, "C" is deemed not to be “"controlled"

by any other person and to be its own
"ultimate parent entity® for purposes of

.identifying the "acquiring person” and of

applying the "size-of-person" criteria of the
Act to such acquiring person;

Subject again to 16 C.F.R. §801.90, the amount
of "azsets contributed to or obtained by *“C"
solely for the purpose of enabling it to
effect the acquisitions described above are.
"counted" only for purposes of the
"size-of-transaction” criteria and not for the
purposes of the "size-of-person" criteria of
the Act; and

The two closings called for by the purchase
and sale agreement ars treated as a single

- transaction, Thus, the fact that "C" may have

certain assets at the time of the second

closing which were not contributed to or

obtained by it solely to affect the
acquisition of assets at the second closing
but were acquired at the first closing will
neither cause the second closing to be viewed
separately nor cause "C"* ‘o be deemed to have
met the "size-of-person® test undet the Act.

I understand that it is your position that if 'c' has
prepared quarterly interim financial statements during the
period between the first and second closings, the
interpretation set forth in (3) above disappears and each o

the closinga is viewed separately.

Please call me if you have any questions azbout the

f»2tual description or analysis above. If I have not heard
trom you by 3:00 p.m. oa October 22nd, I will conclude that
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~ you concur with us that no party to the above transaction is
obligated to file a Premerger Notification and Report Form
with your office.

Very truly yours,
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