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(I) 

QUESTION PRESENTED 

Petitioner is a multi-member board that exercises 
certain authority over the practice of dentistry in 
North Carolina.  Most of its members are dentists who 
compete in the market for teeth-whitening services 
and who are elected by other dentists.  In a determi-
nation upheld by the court of appeals and not chal-
lenged here, the Federal Trade Commission (FTC) 
concluded that petitioner had engaged in concerted 
anticompetitive conduct that had the effect of expel-
ling the dentists’ would-be competitors from the mar-
ket for teeth-whitening services.  The question pre-
sented is as follows: 

Whether the court of appeals correctly upheld the 
FTC’s determination that the state-action doctrine did 
not exempt petitioner’s conduct from federal antitrust 
scrutiny.
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In the Supreme Court of the United States 
 

No. 13-534  
NORTH CAROLINA STATE BOARD OF DENTAL 

EXAMINERS, PETITIONER 

v. 
FEDERAL TRADE COMMISSION

 

ON WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

 

BRIEF FOR THE RESPONDENT 

 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. 1a-
33a) is reported at 717 F.3d 359.  The opinion of the 
Federal Trade Commission (FTC or Commission) 
addressing state-action issues (Pet. App. 34a-68a) is 
reported at 151 F.T.C. 607.  The subsequent merits 
opinion of the FTC (Pet. App. 69a-155a) is reported at 
152 F.T.C. 640.  The initial decision of the administra-
tive law judge (ALJ) is reported at 152 F.T.C. 75. 

JURISDICTION 

The judgment of the court of appeals was entered 
on May 31, 2013.  A petition for rehearing was denied 
on July 30, 2013 (Pet. App. 156a-157a).  The petition 
for a writ of certiorari was filed on October 25, 2013, 
and was granted on March 3, 2014.  The jurisdiction of 
this Court rests on 28 U.S.C. 1254(1). 
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STATEMENT 

This case concerns the application of the “state-
action doctrine,” an implied exception to the federal 
antitrust laws.  Petitioner contends that the doctrine 
shields from antitrust scrutiny anticompetitive con-
duct undertaken by a state board controlled by pri-
vate market participants who are elected to their 
positions by other private market participants.  The 
FTC and the court of appeals held that such a board 
can claim protection under the state-action doctrine 
only if its conduct is actively supervised by disinter-
ested state officials.  The FTC and the court further 
concluded that such active supervision was lacking 
here, and that petitioner’s conduct violated federal 
competition law. 

1. In a series of decisions beginning with Parker v. 
Brown, 317 U.S. 341 (1943), this Court has held that, 
in appropriate circumstances, the national policy of 
free competition embodied in the federal antitrust 
laws gives way to a State’s decision to govern a par-
ticular market by alternative regulatory means.  In 
Parker, the Court concluded that Congress did not 
intend the Sherman Act, 15 U.S.C. 1 et seq., to reach 
an agricultural marketing program created pursuant 
to a California statute that “authorize[d] the estab-
lishment, through action of state officials, of programs 
for the marketing of agricultural commodities pro-
duced in the state.”  317 U.S. at 346.  This Court found 
“nothing in the language of the Sherman Act or in its 
history which suggests that its purpose was to re-
strain a state or its officers or agents from activities 
directed by its legislature.”  Id. at 350-351. 

Decisions of this Court since Parker have refined 
and clarified the state-action doctrine to strike an 
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appropriate balance between deference to the States’ 
regulatory choices and “the fundamental national 
values of free enterprise and economic competition 
that are embodied in the federal antitrust laws.”  FTC 
v. Phoebe Putney Health Sys., Inc., 133 S. Ct. 1003, 
1010 (2013) (Phoebe Putney).  Restraints on trade 
directed by a State’s legislature or its highest court 
acting in a legislative capacity are sovereign acts and 
on that basis alone are exempt from antitrust scruti-
ny.  Parker, 317 U.S. at 350-352; Bates v. State Bar of 
Ariz., 433 U.S. 350, 359-360 (1977).1  “Closer analysis 
is required,” however, “when the activity at issue is 
not directly that of the legislature or supreme court, 
but is carried out by others pursuant to state authori-
zation.”  Hoover v. Ronwin, 466 U.S. 558, 568 (1984).  
This Court articulated the general rule for such cases 
in California Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97 (1980) (Midcal).  The 
Court in Midcal held that the actions of a non-
sovereign are shielded by the state-action doctrine 
only if they are both (1) taken pursuant to a “clearly 
articulated and affirmatively expressed  *  *  *  
state policy” to displace competition, and (2) “actively 
supervised by the State itself.”  Id. at 105 (citation and 
internal quotation marks omitted). 

This Court has since modified the Midcal test for 
cases involving local governmental entities.  Because 
local governments “are not themselves sovereign, 
state-action immunity under Parker does not apply to 
them directly.”  Phoebe Putney, 133 S. Ct. at 1010.  

                                                       
1  This Court has left open the question “whether the Governor of 

a State stands in the same position as the state legislature and 
supreme court for purposes of the state-action doctrine.”  Hoover, 
466 U.S. at 568 n.17. 
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“As with private parties,” therefore, “immunity will 
only attach to the activities of local governmental 
entities if they are undertaken pursuant to a ‘clearly 
articulated and affirmatively expressed’ state policy to 
displace competition.”  Id. at 1011 (quoting Communi-
ty Commc’ns Co. v. City of Boulder, 455 U.S. 40, 52 
(1982)).  But “because they have less of an incentive to 
pursue their own self-interest under the guise of im-
plementing state policies,” local governments “are not 
subject to the ‘active state supervision requirement.’  ”  
Ibid. (quoting Town of Hallie v. City of Eau Claire, 
471 U.S. 34, 46 (1985) (Hallie)). 

Like municipalities, most state agencies can ordi-
narily be presumed to pursue public rather than pri-
vate interests when they carry out state policies.  
Accordingly, this Court has stated that, “[i]n cases in 
which the actor is a state agency, it is likely that ac-
tive state supervision would also not be required.”  
Hallie, 471 U.S. at 46 n.10.  The Court observed in the 
same decision, however, that this relaxation of the 
Midcal standard would not extend to any circum-
stance involving “state or municipal regulation by a 
private party.”  Ibid.  In such cases, “active state 
supervision must be shown, even where a clearly ar-
ticulated state policy exists.”  Ibid. 

The Court’s insistence on active supervision in any 
case involving “state or municipal regulation by a 
private party” reflects a fundamental limitation on the 
state-action doctrine.  No matter how clearly a State 
speaks, it may not “give immunity to those who violate 
the Sherman Act by authorizing them to violate it, or 
by declaring that their action is lawful.”  Parker, 317 
U.S. at 351; accord, e.g., Hallie, 471 U.S. at 39; 
Midcal, 445 U.S. at 104.  Thus, while a State has “sig-
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nificant power to displace the federal antitrust laws 
and substitute its own regulatory judgments,” a State 
may not “displace the federal antitrust laws and then 
abandon the market at issue to the unsupervised dis-
cretion of private participants.”  1A Phillip E. Areeda 
& Herbert Hovenkamp, Antitrust Law:  An Analysis 
of Antitrust Principles and Their Application ¶ 226a, 
at 180 (4th ed. 2013) (Areeda & Hovenkamp); see FTC 
v. Ticor Title Ins. Co., 504 U.S. 621, 633 (1992) (“[A] 
State may not confer antitrust immunity on private 
persons by fiat.”). 

2. Petitioner, the North Carolina State Board of 
Dental Examiners, is authorized to regulate the prac-
tice of dentistry under North Carolina’s Dental Prac-
tice Act (DPA), N.C. Gen. Stat. §§ 90-22 et seq. (2013).  
Petitioner is designated by North Carolina law as an 
“agency of the State.”  Id. § 90-22(b).  It is required to 
comply with the State’s Public Records Act (id. 
§§ 132-1 et seq.), Administrative Procedure Act (id. 
§§ 150B-1 et seq.), and open-meetings law (id. §§ 143-
318.9 et seq.).  Pet. App. 41a.  Petitioner’s members 
must take an oath of office and submit financial disclo-
sure forms.  N.C. Gen. Stat. § 138A-22(a) (2013); Pet. 
App. 41a.  Petitioner is also required to submit an 
annual report to the Governor, and it is subject to 
general oversight by a committee of the state legisla-
ture.  N.C. Gen. Stat. §§ 90-44, 93B-2, 120-70.101(3a) 
(2013); Pet. App. 41a.   

Although petitioner thus possesses some of the 
formal characteristics of a typical state agency, in 
other respects it more closely resembles a private 
trade association.  Most significantly, petitioner’s 
constituent members are private actors, a controlling 
majority of whom are practicing dentists chosen by 
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other dentists rather than by the public or by any 
politically accountable state official.  Six of petitioner’s 
eight seats are reserved for licensed dentists, who 
must be “actually engaged in the practice of dentis-
try.”  N.C. Gen. Stat. § 90-22(b) (2013); Pet. App. 4a-
5a.  Because they must be active practitioners while 
they serve, each dentist-member has a significant 
financial interest in the business of the profession.  
Pet. App. 72a.  Those dentist-members are nominated 
and elected by the State’s licensed dentists to three-
year renewable terms.  N.C. Gen. Stat. § 90-22(b) 
(2013); Pet. App. 4a-5a, 40a.  The DPA provides no 
mechanism for the dentist-members’ removal by the 
Governor or by any other state official.2  In addition, 
petitioner is funded exclusively by dues and fees paid 
by its private licensees.  Pet. App. 5a, 72a. 

Petitioner’s principal activity is the licensing and 
disciplining of dentists.  N.C. Gen. Stat. §§ 90-29, 
90-41 (2013); Pet. App. 5a, 72a.  Petitioner is author-
ized to set licensing standards, to examine applicants, 
and to issue licenses.  N.C. Gen. Stat. § 90-30(a) 
(2013); Pet. App. 5a.  If petitioner determines that a 
dentist has engaged in misconduct or is unfit to prac-
tice dentistry, it may suspend, revoke, or refuse to 
renew the dentist’s license, or “[i]nvoke such other 
disciplinary measures, censure, or probative terms 
against a licensee as it deems fit and proper.”  N.C. 
Gen. Stat. § 90-41 (2013).  

                                                       
2  Petitioner’s other two members are a licensed dental hygienist, 

who is elected by the State’s other licensed hygienists to a three-
year renewable term, and a consumer member appointed by the 
Governor to a three-year renewable term.  N.C. Gen. Stat. 90-22(b) 
(2013); Pet. App. 4a-5a, 40a. 
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In addition to regulating the conduct of licensed 
dentists, the DPA also prohibits unlicensed persons 
from engaging in specified acts that are deemed to 
constitute “the practice of dentistry.”  N.C. Gen. Stat. 
§ 90-29 (2013).  In contrast to petitioner’s broad au-
thority over its own licensees, however, petitioner has 
limited power to enforce the DPA’s prohibition on 
unlicensed practice.  Under North Carolina law, peti-
tioner “does not have the authority to discipline unli-
censed individuals or to order non-dentists to stop 
violating the [DPA].”  Pet. App. 5a-6a, 73a.  Instead, 
petitioner may proceed against non-licensees only by 
instituting in state court “an action  *  *  *  to per-
petually enjoin any person from so unlawfully practic-
ing dentistry.”  N.C. Gen. Stat. § 90-40.1(a) (2013); 
see Pet. App. 5a.  That power is not unique to peti-
tioner; such suits may also be brought by state prose-
cutors or by “any resident citizen.”  N.C. Gen. Stat. 
§ 90-40.1(a) (2013).  

Finally, petitioner has general authority to prom-
ulgate “rules and regulations governing the practice 
of dentistry within the State.”  N.C. Gen. Stat. § 90-48 
(2013).  Those regulations, however, cannot become 
effective until they are approved by the North Caroli-
na Rules Review Commission.  Id. § 150B-21.8.  The 
Rules Review Commission is a state agency whose 
members are appointed by the state legislature.  Id. 
§ 143B-30.1.  It is authorized to reject any rule that 
exceeds the proposing agency’s authority or that is 
not reasonably necessary to implement the relevant 
statute.  Id. § 150B-21.9(a).  

3. This case involves petitioner’s efforts to exclude 
non-dentists from the market for teeth-whitening 
services.  Pet. App. 6a-8a. 
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a. Teeth whitening is a popular cosmetic service 
generally available from dentists as an in-office 
treatment or take-home kit; from retail stores selling 
over-the-counter products directly to consumers; and 
from non-dentists at salons, malls, and similar loca-
tions.  Pet. App. 6a.  Although all of those methods 
rely on peroxide, they vary in their price, the immedi-
acy of their results, and their ease of use.  Dentists’ in-
office services are generally quick and effective, but 
are the most costly alternative.  Ibid.  Over-the-
counter products are the least expensive, but their 
efficacy can vary because they require diligent and 
repeated application by consumers.  Ibid.  The ser-
vices of non-dentist providers generally occupy an 
intermediate level—in terms of cost, convenience, and 
efficacy—between dentists’ in-office services and 
over-the-counter products.  Id. at 74a.  All of these 
methods of teeth whitening constitute a single market, 
with providers competing for customers based on 
price and other qualities.  Id. at 74a-75a, 126a-127a. 

Dentists in North Carolina began providing teeth-
whitening services in the 1990s.  Pet. App. 6a.  Those 
services became a substantial source of revenue for 
many dentists, including petitioner’s members.  Id. at 
96a-97a.  At least eight of petitioner’s ten dentist-
members who served during the period at issue here 
provided teeth-whitening services in their private 
practices, in some cases earning tens of thousands of 
dollars.  Ibid. 

In approximately 2003, growing demand for teeth 
whitening led non-dentist providers to enter the 
North Carolina market by offering the service at 
salons, spas, and other venues.  Pet. App. 6a, 70a.  
Those providers “charged significantly less than den-



9 

 

tists despite achieving similar results.”  Id. at 106a.  
“Dentists soon began complaining to [petitioner] 
about the lower prices offered by non-dentists,” and 
petitioner’s members “likewise recognized that prolif-
eration of non-dentist teeth whitening operations 
would adversely affect the income of dentists.”  Ibid.   

b. Petitioner responded to dentists’ complaints by 
sending dozens of cease-and-desist orders to non-
dentist providers of teeth-whitening services.  Pet. 
App. 6a-7a, 42a, 76a.  The orders appeared on official 
letterhead, stated that teeth whitening constitutes the 
practice of dentistry under North Carolina law, and 
“order[ed]” the recipients to cease offering teeth-
whitening services.  Id. at 76a; see, e.g., J.A. 10 (“You 
are hereby ordered to CEASE AND DESIST any and 
all activity constituting the practice of dentistry.”).  
Although petitioner had no state-law authority to 
issue orders to non-dentists, Pet. App. 5a-6a, it 
“viewed these letters as having the force of law[,] and 
recipients of these communications had a similar un-
derstanding,” id. at 107a.  In many cases, petitioner’s 
letters also warned that the unauthorized practice of 
dentistry is a misdemeanor subject to criminal prose-
cution.  Id. at 76a; see, e.g., J.A. 12.  In addition, peti-
tioner sent letters to shopping malls that leased space 
to teeth-whitening kiosks and to manufacturers and 
distributors of teeth-whitening products used by non-
dentists.  Pet. App. 7a, 77a.  Those letters asserted 
that the provision of teeth-whitening services by non-
dentists was unlawful, and they urged the third-party 
recipients to stop doing business with non-dentist 
providers.  Ibid.; see, e.g., J.A. 22-23.   

Petitioner’s actions “successfully expelled non-
dentist providers from the North Carolina teeth-
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whitening market.”  Pet. App. 7a-8a; see id. at 42a, 
77a.  That was petitioner’s intended result.  When it 
received complaints from dentists, petitioner respond-
ed with assurances “that [it] was attempting to shut 
down  *  *  *  non-dentist providers.”  Id. at 7a; see 
id. at 103a-104a (statement by petitioner’s Chief Op-
erations Officer that petitioner was “going forth to do 
battle” with non-dentist providers).  Petitioner’s two 
non-dentist members did not participate in any of its 
actions against non-dentist providers of teeth-
whitening services.  Id. at 75a. 

c. The asserted legal basis for petitioner’s actions 
was its determination that teeth-whitening services 
constitute the practice of dentistry under the DPA.  
At various times, petitioner’s orders relied on some or 
all of three separate statutory provisions, which de-
fined the practice of dentistry to include “[r]emov[ing] 
stains, accretions, or deposits from the human teeth,” 
“[t]ak[ing] or mak[ing] an impression of the human 
teeth,” and performing “any of the clinical practices 
included in the curricula of recognized dental schools.”  
N.C. Gen. Stat. § 90-29(b)(2), (7) and (10) (2013); see, 
e.g., J.A. 12, 16, 20.  All of those provisions were en-
acted before the development of peroxide-based teeth-
whitening in the early 1990s.  See N.C. Gen. Stat. 
§ 90-29(b)(2), (7) and (10) (1985); 152 F.T.C. at 106, 
162. 

Some States have banned or regulated the provi-
sion of teeth-whitening services by non-dentists 
through legislation specifically directed at the prac-
tice.  See, e.g., Ala. Code § 34-9-6(12) (LexisNexis 
2013) (“bleaching of the human teeth”); 225 Ill. Comp. 
Stat. Ann. § 25/17(11) (West 2014) (“applying teeth 
whitening materials”); Iowa Code Ann. § 153.13(3) 
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(West 2014) (“tooth whitening”); Ky. Rev. Stat. Ann. 
§ 313.010(11) (LexisNexis 2011) (“whitening of natu-
ral or manufactured teeth”); Mo. Rev. Stat. § 332.366 
(2014) (“teeth whitening”); Nev. Rev. Stat. Ann. 
§ 631.215(1)(m) (LexisNexis 2014) (“undertakes to 
whiten or bleach teeth”); N.H. Rev. Stat. Ann. § 317-
A:20(I)(h) (LexisNexis 2013) (same).  North Carolina 
law does not impose any comparably specific prohibi-
tion, however, and “North Carolina courts have never 
concluded that teeth whitening services provided by 
non-dentists are unlawful.”  Pet. App. 123a.  The de-
termination whether non-dentists in North Carolina 
may lawfully provide teeth-whitening services there-
fore requires the interpretation of more generally-
worded statutory provisions.  By proceeding through 
unilateral cease-and-desist orders rather than by 
filing suit as authorized by N.C. Gen. Stat. § 90-
40.1(a) (2013), petitioner enforced its interpretation of 
the statute—and effectively excluded non-dentist com-
petitors from the market—without the involvement of 
the courts or any disinterested agency of the North 
Carolina government.  Pet. App. 65a-67a. 

4. On June 17, 2010, the FTC filed an administra-
tive complaint charging petitioner with violating Sec-
tion 5 of the Federal Trade Commission Act (FTC 
Act), 15 U.S.C. 45, by anticompetitively excluding non-
dentist providers from the market for teeth-whitening 
services in North Carolina.  Pet. App. 8a, 36a. 

a. The FTC denied petitioner’s motion to dismiss 
the complaint under the state-action doctrine.  Pet. 
App. 34a-68a.  The FTC’s complaint counsel argued 
that petitioner could not satisfy either prong of the 
Midcal test because it lacked state-law authority to 
issue cease-and-desist orders to non-dentists and 
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because its actions were not actively supervised by 
state officials.  Id. at 48a.  For purposes of resolving 
petitioner’s motion, the Commission “assumed” with-
out deciding that petitioner satisfied the clear-
articulation requirement.  Id. at 47a n.8.  The FTC 
concluded, however, that petitioner “must meet both 
prongs of the Midcal test and that it has failed to 
show sufficient state supervision.”  Id. at 46a-47a. 

The FTC first rejected petitioner’s contention that, 
as a “state agency” under North Carolina law, it was 
not required to show active supervision.  Pet. App. 
47a-61a.  The Commission acknowledged that, in Hal-
lie, this Court had suggested that state agencies are 
not subject to the active-supervision requirement.  Id. 
at 49a.  The Commission explained, however, that this 
Court “has been explicit in applying the antitrust laws 
to public/private hybrid entities, such as regulatory 
bodies consisting of market participants.”  Ibid.  In 
particular, the FTC relied on the holding in Goldfarb 
v. Virginia State Bar, 421 U.S. 773 (1975), that a state 
bar’s status as “a state agency for some limited pur-
poses does not create an antitrust shield that allows it 
to foster anticompetitive practices for the benefit of 
its members.”  Id. at 791; see Pet. App. 50a-51a. 

Rather than relying on petitioner’s formal status 
under state law, the FTC concluded that “the opera-
tive factor” in determining whether active supervision 
is required for a particular entity to claim the state-
action exemption is the “degree of confidence that the 
entity’s decision-making process is sufficiently inde-
pendent from the interests of those being regulated.”  
Pet. App. 49a.  The Commission thus held that where, 
as here, “a state regulatory body” is “controlled by 
participants in the very industry it purports to regu-
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late,” it must “satisfy both prongs of Midcal to be 
exempted from antitrust scrutiny.”  Id. at 58a.  The 
Commission further found that the need for active 
supervision in this case is reinforced by petitioner’s 
“accountability to North Carolina’s licensed dentists,” 
who elect petitioner’s dentist-members without any 
involvement by the public or by politically accountable 
state officials.  Id. at 59a.   

Having found that petitioner was required to satis-
fy both prongs of the Midcal test, the FTC concluded 
that the requisite active supervision was lacking.  Pet. 
App. 61a-68a.  Under this Court’s decisions, “the ac-
tive supervision requirement ‘mandates that the State 
exercise ultimate control over the challenged anticom-
petitive conduct.’  ”  Id. at 62a (emphasis added by the 
FTC) (quoting Patrick v. Burget, 486 U.S. 94, 101 
(1988)).  In this case, the Commission found no indica-
tion “that a state actor was even aware of [petition-
er’s] policy toward non-dentist teeth whitening, let 
alone reviewed or approved it.”  Id. at 65a. 

b. After the FTC denied petitioner’s motion to dis-
miss, an ALJ conducted a hearing on the merits.  
Applying standards from Section 1 of the Sherman 
Act, 15 U.S.C. 1, as incorporated by Section 5 of the 
FTC Act, 15 U.S.C. 45, the ALJ concluded that peti-
tioner’s concerted action to exclude non-dentists from 
the market for teeth-whitening services constituted an 
unreasonable restraint of trade and an unfair method 
of competition.  152 F.T.C. 75. 

c. The FTC upheld the ALJ’s decision based on its 
de novo review of the record.  Pet. App. 69a-155a.3  
                                                       

3  The Commission also declined to reconsider its determination 
that petitioner’s conduct was not exempted by the state-action doc-
trine.  Pet. App. 86a. 
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The Commission explained that petitioner’s conduct 
consisted of “concerted action excluding a lower-cost 
and popular group of competitors” from the market 
for teeth-whitening services.  Id. at 106a.  Applying 
the rule of reason, the Commission concluded that 
petitioner’s actions harmed competition by “de-
priv[ing] consumers of choice” and causing “higher 
prices” for teeth-whitening services.  Id. at 131a.   

The Commission also concluded that petitioner had 
failed to advance a legitimate procompetitive justifica-
tion for its actions.  Pet. App. 114a-125a.  Inter alia, 
the FTC rejected petitioner’s contention that its ac-
tions were justified by public-safety concerns.  The 
Commission explained that, even if such concerns 
could legitimize anticompetitive actions that would 
otherwise violate the antitrust laws, there was no 
“contemporaneous evidence that the challenged con-
duct [in this case] was motivated by health or safety 
concerns” rather than by petitioner’s desire to elimi-
nate competition from non-dentist providers.  Id. at 
122a.  To the contrary, the FTC observed, petitioner 
“began issuing cease and desist letters two years be-
fore it received any reports of consumer injury” at-
tributable to a non-dentist provider of teeth-whitening 
services, and it received only a handful of consumer 
complaints at any point.  Id. at 122a-123a; see id. at 
75a.  The Commission found that the full record 
“fail[ed] to substantiate [petitioner’s] public safety 
claims,” and it viewed the evidence as indicating in-
stead that “non-dentist provided teeth whitening is a 
safe cosmetic procedure.”  Id. at 123a. 

 To remedy petitioner’s violation of the FTC Act, 
the Commission ordered it not to unilaterally issue 
cease-and-desist orders to non-dentist providers of 
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teeth-whitening services.  Pet. App. 145a-148a.  The 
FTC’s order expressly preserved petitioner’s ability 
to threaten litigation and to file court actions for sus-
pected violations of the DPA.  Id. at 147a-148a. 

5. The court of appeals denied petitioner’s petition 
for review.  Pet. App. 1a-33a.   

a. The court of appeals agreed with the FTC that 
where, as here, “a state agency is operated by market 
participants who are elected by other market partici-
pants, it is a ‘private’ actor” for purposes of the state-
action doctrine and is therefore “required to satisfy 
both Midcal prongs.”  Pet. App. 17a.  The court ex-
plained that active supervision is not required “[w]hen 
a state agency and its members have the attributes of 
a public body—such as a municipality—and are sub-
ject to public scrutiny.”  Id. at 15a.  In such cases, 
“there is little or no danger that [the agency is] in-
volved in a private [anticompetitive] arrangement.”  
Ibid. (quoting Hallie, 471 U.S. at 47).  The court con-
cluded, however, that “when a state agency appears to 
have the attributes of a private actor and is taking 
actions to benefit its own membership,” then “both 
parts of Midcal must be satisfied.”  Ibid. 

The court of appeals explained that its decision was 
consistent with Goldfarb, and with the Fourth Cir-
cuit’s own precedent requiring “that a state agency 
operated by market participants must show active 
state involvement” to invoke the state-action exemp-
tion.  Pet. App. 14a-15a (citing Goldfarb, 421 U.S. at 
791-792, and Asheville Tobacco Bd. of Trade, Inc. v. 
FTC, 263 F.2d 502, 509 (4th Cir. 1959)).  The court 
rejected petitioner’s reliance on decisions from other 
circuits holding that particular state agencies were 
not subject to the active-supervision requirement.  
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Such decisions, the court explained, did not establish 
the “bright-line rule that [petitioner] requests” be-
cause each depended on a finding that particular fea-
tures of the state agency at issue made it more analo-
gous to a municipality than to a private party.  Id. at 
16a-17a n.6.   

b. On the merits, the court of appeals upheld the 
Commission’s determination that petitioner’s conduct 
violated the FTC Act.  Pet. App. 18a-29a.  The court 
explained that it was “hesitant to quickly condemn the 
actions of professional organizations because ‘certain 
practices by members of a learned profession might 
survive scrutiny  .  .  .  even though they would be 
viewed as a violation of the Sherman Act in another 
context.’  ”  Id. at 27a (quoting National Soc’y of Prof’l 
Eng’rs v. United States, 435 U.S. 679, 686 (1978)).  On 
the facts of this case, however, the court held that 
substantial evidence supported the Commission’s 
finding that petitioner’s exclusion of non-dentists from 
the market for teeth-whitening services constituted 
concerted anticompetitive action in violation of the 
FTC Act.  Id. at 28a. 

c. Judge Keenan concurred.  Pet. App. 29a-33a.  
She stressed that petitioner’s members “are elected 
by other private participants in the market” and sug-
gested that the result might well have been different 
if petitioner’s members were instead “appointed or 
elected by state government officials.”  Id. at 30a.  She 
also emphasized that, under the state-action doctrine, 
North Carolina is entitled to prohibit non-dentists 
from providing teeth-whitening services despite the 
resulting harms to competition.  Id. at 32a.  She ex-
plained, however, that when a State makes such a 
determination, it “must act as the state itself.”  Ibid.  
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Where, as here, a restraint on competition is instead 
imposed by a board of “private dentists elected by 
other private dentists,” a court can have “little confi-
dence that the state itself, rather than a private con-
sortium of dentists, chose to regulate dental health in 
this manner at the expense of robust competition.”  Id. 
at 32a-33a. 

SUMMARY OF ARGUMENT 

The state-action doctrine does not shield petition-
er’s unsupervised anticompetitive conduct from anti-
trust scrutiny.  That doctrine permits a State to su-
persede the antitrust laws’ fundamental national poli-
cy of free competition with an alternative scheme of 
regulation in the public interest.  This Court has long 
held, however, that a State may not displace the anti-
trust laws by providing that a particular market will 
be governed by the unsupervised decisions of private 
market participants acting with the State’s imprima-
tur.  Under these principles, the anticompetitive con-
duct of a state board controlled by private market 
participants who are selected by other market partici-
pants is exempt from the antitrust laws only if it is 
supervised by disinterested public officials.  

A. Under the first prong of the test established in 
California Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97 (1980) (Midcal), a State 
can displace the antitrust laws only if it clearly articu-
lates its intent to establish an anticompetitive regula-
tory program.  Midcal’s first prong can be satisfied, 
however, even if the State leaves unresolved im-
portant questions about how and to what extent the 
free market should be restrained.  Midcal’s active-
supervision requirement ensures that the antitrust 
laws will give way only if those crucial policy choices 
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are supervised by disinterested public officials, there-
by ensuring “that particular anticompetitive conduct 
has been approved by the State.”  FTC v. Ticor Title 
Ins. Co., 504 U.S. 621, 637 (1992) (Ticor) (emphasis 
added). 

B. The FTC and the court of appeals correctly con-
cluded that petitioner is subject to the active-
supervision requirement. 

1. This Court has held that municipalities are ex-
empt from the active-supervision requirement be-
cause, as compared to private parties, they “have less 
of an incentive to pursue their own self-interest under 
the guise of implementing state policies.”  FTC v. 
Phoebe Putney Health Sys., Inc., 133 S. Ct. 1003, 1011 
(2013).  The same logic applies to typical state agen-
cies composed of disinterested public officials.  But it 
does not extend to entities like petitioner, a hybrid 
board vested with state authority yet dominated by 
private market participants.  Instead, common sense 
suggests—and experience confirms—that such boards 
have powerful incentives to restrain competition to 
benefit their members.  And in this case, the need for 
active supervision is reinforced by the fact that peti-
tioner’s dentist-members are elected by, and solely 
accountable to, other practicing dentists. 

2. Neither petitioner’s status as a “state agency” 
under North Carolina law nor its state-law powers and 
duties provide any sound reason to exempt it from the 
active-supervision requirement.  North Carolina is of 
course free to classify petitioner as a state agency and 
to grant it regulatory authority.  But those matters of 
state law do not control the federal antitrust inquiry, 
which instead turns on the substantive factors rele-
vant to the state-action doctrine.  Indeed, this Court 
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has emphasized that “active state supervision must be 
shown” in any case involving “state or municipal regu-
lation by a private party.”  Town of Hallie v. City of 
Eau Claire, 471 U.S. 34, 46 n.10 (1985). 

3. This Court’s decisions addressing agencies con-
trolled by market participants confirm that the active-
supervision requirement applies here.  The fact that 
an entity controlled by market participants is “a state 
agency for some limited purposes does not create an 
antitrust shield that allows it to foster anticompetitive 
practices for the benefit of its members.”  Goldfarb v. 
Virginia State Bar, 421 U.S. 773, 791 (1975).  Instead, 
the Court’s decisions addressing such hybrid entities 
have treated them as essentially private, with the 
availability of the state-action exemption turning on 
the presence of active supervision.  Contrary to peti-
tioner’s contention, Parker v. Brown, 317 U.S. 341 
(1943), did not implicitly establish a contrary rule.  
This Court’s opinion in Parker did not even mention 
the composition of the state commission at issue there, 
much less address its significance for antitrust pur-
poses.  And that commission was in any event far less 
dominated by participants in the relevant market than 
is petitioner. 

4. This Court’s decision in City of Columbia v. 
Omni Outdoor Advertising, Inc., 499 U.S. 365 (1991), 
does not support petitioner’s position.  The Court 
there held that a governmental body otherwise enti-
tled to the state-action exemption does not lose the 
exemption based on a case-by-case inquiry into offi-
cials’ subjective motives or the possibility of miscon-
duct unrelated to the purposes of the antitrust laws.  
Here, in contrast, the question is whether petitioner is 
entitled to the state-action exemption in the first in-
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stance, and the FTC and the court of appeals correctly 
focused on the structural risk of self-interested be-
havior by private market participants—the core con-
cern of the Sherman Act.  

C. Requiring petitioner to demonstrate active su-
pervision furthers the federalism principles underly-
ing the state-action doctrine.  The decisions below do 
not compel North Carolina to adopt any particular 
regulatory structure—they merely prescribe the cir-
cumstances under which federal law will subordinate 
itself to a State’s sovereign policy choice.  Allowing a 
State to supplant federal law if, but only if, it satisfies 
specified conditions is an inherent feature of the state-
action doctrine, and poses no affront to federalism or 
state sovereignty.  To the contrary, it is petitioner’s 
position that would disserve the federalism principles 
underlying the state-action doctrine.  “Federalism 
serves to assign political responsibility, not to obscure 
it.”  Ticor, 504 U.S. at 636.  Because petitioner’s  
dentist-members are chosen by other dentists rather 
than by the public or by any elected official, no official 
of North Carolina can be held politically accountable 
for petitioner’s unsupervised anticompetitive conduct. 

D. Contrary to petitioner’s claims, faithful applica-
tion of Midcal in this context will not unduly disrupt 
state regulatory schemes.  The decisions below did not 
upset any settled understanding on which States could 
have relied in structuring their regulation of dentistry 
and other professions.  Moreover, although state regu-
latory boards often include market participants, many 
States have adopted a variety of structures to provide 
for supervision of their actions by disinterested state 
officials.  
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ARGUMENT 

THE STATE-ACTION DOCTRINE DOES NOT SHIELD PETI-
TIONER’S UNSUPERVISED ANTICOMPETITIVE CONDUCT 
FROM ANTITRUST SCRUTINY  

Through the federal antitrust laws, the “Magna 
Carta of free enterprise,” Congress “sought to estab-
lish a regime of competition as the fundamental prin-
ciple governing commerce in this country.”  City of 
Lafayette v. Louisiana Power & Light Co., 435 U.S. 
389, 398 & n.16 (1978) (Lafayette) (citation and inter-
nal quotation marks omitted); see United States v. 
Topco Assocs., Inc., 405 U.S. 596, 610 (1972).  Under 
the state-action doctrine established in Parker v. 
Brown, 317 U.S. 341 (1943), and its progeny, this vital 
national policy is “subject to supersession by state 
regulatory programs.”  FTC v. Ticor Title Ins. Co., 
504 U.S. 621, 632-633 (1992) (Ticor).  “But given the 
fundamental national values of free enterprise and 
economic competition that are embodied in the federal 
antitrust laws, ‘state-action immunity is disfavored, 
much as are repeals by implication.’  ”  FTC v. Phoebe 
Putney Health Sys., Inc., 133 S. Ct. 1003, 1010 (2013) 
(Phoebe Putney) (quoting Ticor, 504 U.S. at 636); 
accord Lafayette, 435 U.S. at 398-400. 

The two-part test articulated in California Retail 
Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 
U.S. 97 (1980) (Midcal), reflects the balance this 
Court has struck between the national policy of free 
competition and deference to state regulation.  Under 
Midcal and its progeny, a private actor may claim an 
exemption from antitrust scrutiny only if its actions 
are both (1) taken pursuant to a “clearly articulated 
and affirmatively expressed  *  *  *  state policy” to 
displace competition, and (2) “actively supervised by 
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the State itself.”  Id. at 105 (citation and internal quo-
tation marks omitted).  That standard allows a State 
to displace market competition with regulation in the 
public interest, but demands that the State “exercise[] 
sufficient independent judgment and control so that 
the details of the [anticompetitive conduct] have been 
established as a product of deliberate state interven-
tion, not simply by agreement among private parties.”  
Ticor, 504 U.S. at 634-635. 

Midcal’s active-supervision requirement unques-
tionably applies when a State delegates regulatory 
authority to an industry association or other private 
body.  See, e.g., Ticor, 504 U.S. at 638 (state law au-
thorizing private bureaus to set joint insurance rates 
for their members); Midcal, 445 U.S. at 99-100, 105-
106 (state law enforcing prices set by wine producers 
and distributors).  In contrast, this Court has held 
that active supervision is unnecessary when the rele-
vant actor is a municipality, and it has indicated that 
the same rule “likely” applies to state agencies.  Town 
of Hallie v. City of Eau Claire, 471 U.S. 34, 46-47 & 
n.10 (1985) (Hallie). 

The question presented here is whether the active-
supervision requirement applies to a “hybrid” state 
board that possesses some of the formal characteris-
tics of a state agency, but is dominated by private 
participants in the regulated market who are elected 
by other market participants.  The Commission and 
the court of appeals correctly held that such entities 
cannot claim protection under Parker unless their 
anticompetitive actions are supervised by disinterest-
ed state officials.  That conclusion follows directly 
from this Court’s decisions holding that private mar-
ket participants cannot invoke the state-action exemp-
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tion unless their anticompetitive conduct is actively 
supervised by disinterested state officials.   

Requiring active supervision in this context en-
sures that, when a State clearly articulates a policy 
choice to displace competition in a particular field, but 
leaves unresolved significant questions regarding the 
details of that policy’s implementation, those intersti-
tial decisions will be made (or at least actively super-
vised) by persons committed to serving the public 
interest.  It is also the only result consistent with the 
fundamental principle that the state-action doctrine 
does not authorize a State to “displace the federal 
antitrust laws and then abandon the market at issue to 
the unsupervised discretion of private participants.”  
Areeda & Hovenkamp ¶ 226a, at 180.  And by provid-
ing that a State may supersede the federal competi-
tion laws if, but only if, the implementation of its al-
ternative regulatory policy is actively superintended 
by disinterested public officials, the decisions below 
further the principles of federalism and political ac-
countability on which the state-action doctrine is 
based. 

A. The Active-Supervision Requirement Ensures That 
The State-Action Doctrine Protects Only Conduct Ap-
proved By Disinterested Public Officials 

There is a “close relation between Midcal’s two el-
ements.  Both are directed at ensuring that particular 
anticompetitive mechanisms operate because of a 
deliberate and intended state policy,” and not merely 
through private agreement.  Ticor, 504 U.S. at 636.  

1. Midcal’s first (clear-articulation) element en-
sures that a State’s actions will supersede the anti-
trust laws only if the State has unambiguously ex-
pressed its intent to displace competition.  Under this 
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standard, the mere fact that state law authorizes the 
challenged conduct “is insufficient.”  Phoebe Putney, 
133 S. Ct. at 1012.  Instead, “the State must have 
affirmatively contemplated” that its grant of authority 
will effect “the displacement of competition.”  Ibid.  
That test is satisfied only “where the displacement of 
competition was the inherent, logical, or ordinary 
result of the exercise of authority delegated by the 
state legislature.”  Id. at 1013. 

The clear-articulation requirement thus demands 
that a State speak clearly when it intends to displace 
the federal antitrust laws.  But once “the State’s in-
tent to establish an anticompetitive regulatory pro-
gram is clear,” Midcal’s first element is satisfied even 
if the State “fail[s] to describe the implementation of 
its policy in detail.”  Southern Motor Carriers Rate 
Conference, Inc. v. United States, 471 U.S. 48, 65 
(1985) (Southern Motor Carriers).  In Southern Motor 
Carriers, for example, the Court held that a state 
agency’s policy allowing motor carriers to submit col-
lective rate proposals satisfied the clear-articulation 
requirement because a state statute directed the 
agency to set “just and reasonable rates.”  Id. at 63 
(internal quotation marks omitted).  The Court ex-
plained that, “[a]s long as the State as sovereign clear-
ly intends to displace competition in a particular field 
with a regulatory structure, the first prong of the 
Midcal test is satisfied,” even if the details of the 
anticompetitive scheme are left to the administering 
agency.  Id. at 64. 

Similarly in City of Columbia v. Omni Outdoor 
Advertising, Inc., 499 U.S. 365 (1991) (Omni Out-
door), this Court held that a State’s grant of zoning 
authority to a municipality satisfied the clear-
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articulation requirement because the suppression of 
competition was a “  ‘foreseeable result’ of what the 
statute authorize[d].”  Id. at 373 (citation omitted).  
The State had neither mandated nor approved the 
particular zoning regulations adopted by the city.  Id. 
at 371.  Nonetheless, because the State had empow-
ered the city to enact zoning regulations, and because 
such regulations have foreseeable anticompetitive 
effects, the Court found the clear-articulation re-
quirement satisfied.  Id. at 372-373. 

As those decisions illustrate, a state policy to dis-
place competition may be “clearly articulated,” for 
purposes of Midcal’s first prong, even though it is 
phrased in somewhat general terms and its implemen-
tation requires significant interstitial choices.  Mid-
cal’s clear-articulation requirement therefore “cannot 
alone ensure, as required by [this Court’s] precedents, 
that particular anticompetitive conduct has been 
approved by the State.”  Ticor, 504 U.S. at 637 (em-
phasis added).  To the contrary, a clearly articulated 
state policy to displace competition may leave open 
critical questions regarding how and to what extent 
the free market should be restrained.  Here, for ex-
ample, the North Carolina legislature clearly articu-
lated its intent to displace competition at least to a 
degree, by prohibiting persons other than licensed 
dentists from engaging in specified acts that are 
deemed to constitute “the practice of dentistry.”  N.C. 
Gen. Stat. § 90-29(a) (2013).  That state policy choice 
provides no assurance, however, that either the North 
Carolina legislature or any other disinterested state 
official approved (or would approve) petitioner’s appli-
cation of the statute to teeth-whitening services. 
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2. Midcal’s second element complements and sup-
plements the clear-articulation requirement by “man-
dat[ing] that the State exercise ultimate control over 
the challenged anticompetitive conduct” before that 
conduct will be protected by the state-action doctrine.  
Patrick v. Burget, 486 U.S. 94, 101 (1988).  That 
standard is satisfied when “state officials have and 
exercise power to review particular anticompetitive 
acts of private parties and disapprove those that fail 
to accord with state policy.”  Ibid.  Actual state in-
volvement is required; “[t]he mere potential for state 
supervision is not an adequate substitute for a deci-
sion by the State.”  Ticor, 504 U.S. at 638.  In Ticor, 
for example, the Court found an absence of adequate 
supervision in two statutory schemes under which 
insurance rates proposed by private parties “became 
effective unless they were rejected within a set time” 
by state agencies.  Ibid. The Court explained that, 
although the agencies had the authority to supervise 
the filed rates, they had failed to exercise that author-
ity by actually reviewing the proposed rates and dis-
approving those that were inconsistent with state 
policy.  Ibid.  

By requiring state approval of the details of an  
anticompetitive regulatory scheme, the active-
supervision requirement polices the basic distinction 
drawn by the state-action doctrine.  A State may sup-
plant the federal antitrust laws with a program of 
regulation in the public interest, but it may not “frus-
trat[e] the national policy in favor of competition by 
casting a ‘gauzy cloak of state involvement’ over  
what is essentially private anticompetitive conduct.”  
Southern Motor Carriers, 471 U.S. at 57 (quoting 
Midcal, 445 U.S. at 106)).  “Actual state involvement, 
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not deference to private [anticompetitive] arrange-
ments under the general auspices of state law, is the 
precondition for immunity.”  Ticor, 504 U.S. at 633.  
This distinction furthers “the purposes of the Sher-
man Act and of Parker  :  prohibiting the restriction of 
competition for private gain but permitting the re-
striction of competition in the public interest.”  Omni 
Outdoor, 499 U.S. at 378.   

In protecting only regulation in the “public inter-
est,” the state-action doctrine does not require a State 
to meet “some normative standard, such as efficiency, 
in its regulatory practices.”  Ticor, 504 U.S. at 634.  
Instead, this Court’s precedents constrain the process 
by which the State may regulate if it wishes to dis-
place federal competition law.  An exemption is grant-
ed only if the particular restraints on competition 
have been approved by disinterested public officials 
rather than by interested private parties acting alone.  
“[T]he analysis asks whether the State has played a 
substantial role in determining the specifics of the 
economic policy.  The question is not how well state 
regulation works but whether the anticompetitive 
scheme is the State’s own.”  Id. at 635. 

3. Consistent with this understanding, this Court 
has held that the active-supervision requirement is 
inapplicable when a municipality is alleged to have 
engaged in anticompetitive conduct.  Hallie, 471 U.S. 
at 46.  The Court explained that “the requirement of 
active supervision serves essentially an evidentiary 
function” by “ensuring that the actor is engaging in 
the challenged conduct pursuant to state policy.”  
Ibid.  “Where a private party is engaging in the anti-
competitive activity,” active supervision is required 
because “there is a real danger that he is acting to 
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further his own interests, rather than the governmen-
tal interests of the State.”  Id. at 47.  In contrast, 
when a municipality acts to restrain competition, 
“there is little or no danger that it is involved in a 
private [anticompetitive] arrangement.”  Ibid. 

Although this Court has not definitively resolved 
the issue, it has indicated that state agencies are also 
“likely” exempt from the active-supervision require-
ment.  Hallie, 471 U.S. at 46 n.10.  In most of its appli-
cations, such a rule would be consistent with the Hal-
lie Court’s rationale for exempting municipalities.  
When (as is typically the case) a state agency is con-
trolled by disinterested officials who are accountable 
to the public, its actions presumptively reflect a good-
faith effort to further the public interest rather than 
an attempt to advance the officials’ private interests.  
See id. at 47.  In addition, requiring that a traditional 
state agency be actively supervised by some other 
state entity would diminish the States’ ability to use 
agency expertise “to deal with problems unforeseeable 
to, or outside the competence of, the legislature.”  
Southern Motor Carriers, 471 U.S. at 64. 

B. The FTC And The Court Of Appeals Correctly Held 
That Petitioner Is Subject To Midcal’s Active-
Supervision Requirement  

In finding the active-supervision requirement ap-
plicable to petitioner’s anticompetitive conduct, the 
FTC did not adopt a general rule that state agencies 
must be actively supervised in order to claim the 
state-action exemption.  Rather, the Commission 
stated that, “[w]hatever the case may be with respect 
to state agencies generally,  *  *  *  th[is] Court has 
been explicit in applying the antitrust laws to public/
private hybrid entities, such as regulatory bodies 
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consisting of market participants.”  Pet. App. 49a.  
The reasons for exempting municipalities and ordi-
nary state agencies from Midcal’s active-supervision 
requirement do not apply to petitioner, which is con-
trolled by market participants who are accountable to 
other market participants rather than to the public.  
Because boards controlled by market participants are 
prone to restrain competition in furtherance of their 
members’ private interests, the anticompetitive con-
duct of such entities is not exempt from antitrust 
scrutiny unless it is actively supervised by disinter-
ested state officials.   

Petitioner’s status as a state agency for purposes of 
North Carolina law does not alter that conclusion.  
Petitioner’s classification under the antitrust laws is a 
question of federal law that turns on the substantive 
characteristics relevant to the state-action doctrine, 
not on state-law labels.  And this Court’s cases ad-
dressing similar hybrid entities confirm that petition-
er’s conduct is exempt from antitrust scrutiny only if 
it is actively supervised.  No decision of this Court 
supports petitioner’s contrary argument. 

1. State boards controlled by market participants are 
subject to the active-supervision requirement be-
cause they have strong incentives to restrict com-
petition for the benefit of their members 

a. In holding that the active-supervision require-
ment does not apply to municipalities, the Court in 
Hallie did not rely on the facts that municipalities 
possess formal public charters and are considered 
governmental bodies under state law.  Rather, the 
Court found active supervision to be unnecessary 
because it saw “little or no danger” that municipal 
officials would restrict competition in order to further 
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their own private interests “rather than the govern-
mental interests of the State.”  471 U.S. at 47.  By 
contrast, petitioner’s membership, and thus petitioner 
itself, is dominated by private actors who participate 
in the very market in which petitioner acted anti-
competitively.  Pet. App. 58a-59a.  Petitioner’s mem-
bers, moreover, are elected by and accountable to no 
one but other dentists, who share their interest in 
suppressing competition from non-dentists.  Id. at 59a.  
Thus, with respect to the degree of risk that anticom-
petitive conduct will be undertaken to serve private 
ends, petitioner is more closely analogous to a typical 
private trade association than to a municipality or 
traditional state regulatory agency.   

Those structural features preclude any assurance 
that petitioner’s conduct reflects the State’s sovereign 
will rather than its members’ private interests.  Nu-
merous cases bear out the commonsense proposition 
that professional and industry associations “often 
have economic incentives to restrain competition” that 
threatens their members’ interests.  Allied Tube & 
Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 500 
(1988). 4  State boards dominated by private market 
participants can likewise be expected to “foster anti-
competitive practices for the benefit of [their] mem-
bers.”  Goldfarb v. Virginia State Bar, 421 U.S. 773, 
791 (1975); see, e.g., id. at 791-792 & n.21 (minimum 

                                                       
4  See also, e.g., FTC v. Indiana Fed’n of Dentists, 476 U.S. 447, 

465-466 (1986); Arizona v. Maricopa Cnty. Med. Soc’y, 457 U.S. 
332, 356-357 (1982); American Soc’y of Mech. Eng’rs, Inc. v. Hy-
drolevel Corp., 456 U.S. 556, 571-572 (1982); National Soc’y of 
Prof ’l Eng’rs v. United States, 435 U.S. 679, 692-693 (1978); Fash-
ion Originators’ Guild of Am., Inc. v. FTC, 312 U.S. 457, 463-465 
(1941). 
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fee schedule enforced by state bar); In re Massachu-
setts Bd. of Registration in Optometry, 110 F.T.C. 
549, 579 (1988) (advertising restrictions adopted by 
state board “controlled by practicing optometrists 
who benefit financially from this trade restraint”). 5  
Indeed, petitioner’s own expert acknowledged that 
“state licensing boards, including dental boards, have 
a history of enforcing restrictions designed to enhance 
the income of their licensees at the expense of con-
sumers.”  Pet. App. 113a; see id. at 113a n.14 (“[Peti-
tioner] is concerned about the financial interests of 
North Carolina dentists.”). 

The facts of this case illustrate the danger that 
state boards dominated by market participants will 
“pursue their own self-interest under the guise of 
implementing state policies.”  Phoebe Putney, 133 S. 
Ct. at 1011.  As the FTC determined in findings up-
held by the court of appeals and not challenged here, 
petitioner successfully excluded rivals from the mar-
ket for teeth-whitening services provided by its mem-
bers and dentist constituents.  Pet. App. 7a-8a, 129a-
130a.  The FTC found no credible evidence supporting 
petitioner’s post hoc claim that its actions were justi-
fied by concern for consumers’ health and safety, and 

                                                       
5  See also, e.g., In re South Carolina State Bd. of Dentistry, 

No. 9311, 2007 WL 2763994 (F.T.C. Sept. 11, 2007) (consent order 
regarding board’s restrictions on the provision of certain services 
by dental hygienists); In re Texas Bd. of Chiropractic Exam’rs, 
115 F.T.C. 470 (1992) (consent order prohibiting board from adopt-
ing anticompetitive advertising restrictions); In re Wyoming State 
Bd. of Chiropractic Exam’rs, 110 F.T.C. 145 (1988) (same); In re 
Louisiana State Bd. of Dentistry, 106 F.T.C. 65 (1985) (same); see 
generally Aaron Edlin & Rebecca Haw, Cartels By Another Name:  
Should Licensed Occupations Face Antitrust Scrutiny?, 162 U. 
Pa. L. Rev. 1093, 1107-1110 (2014) (collecting examples). 
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there was no “contemporaneous evidence that the 
challenged conduct was motivated by health or safety 
concerns.”  Id. at 122a.  “Almost all” of the complaints 
that gave rise to petitioner’s cease-and-desist orders 
came from licensed dentists, “many of whom derived 
income from teeth whitening services” and “noted [in 
their complaints] that these non-dentist providers 
offered low prices.”  Id. at 75a.  Indeed, petitioner 
first sent cease-and-desist orders two years before it 
became aware of any claim of consumer injury.  Id. at 
122a.  And in its efforts to exclude non-dentist rivals 
from the market, petitioner eventually abandoned any 
attempt to conduct independent investigations, in-
stead issuing cease-and-desist orders based solely on 
the complaints it received from dentists.  See J.A. 30 
(“[W]e would generally just send a cease and desist 
letter and then have them explain to us the reason 
why they weren’t practicing dentistry.”). 

b. Because a board dominated by market partici-
pants who are accountable to other market partici-
pants has strong incentives to take anticompetitive 
actions to benefit its members, its conduct must be 
actively supervised in order to qualify for the state-
action exemption.  That conclusion follows directly 
from Hallie, which explained that the need for active 
supervision turns on the degree of risk that the actor 
in question “is acting to further [its] own interests, 
rather than the governmental interests of the State.”  
471 U.S. at 47.  It is also consistent with the basic 
purpose of the active-supervision requirement as 
articulated in Midcal and this Court’s subsequent 
decisions.  Where, as here, a state policy to displace 
competition is carried out through a board composed 
of “private actors only loosely affiliated with the 
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state,” Pet. App. 32a, there can be no assurance that 
“the details of the [anticompetitive conduct] have been 
established as a product of deliberate state interven-
tion, not simply by agreement among private parties,” 
Ticor, 504 U.S. at 634-635.  

Leading commentators agree.  They recommend 
that courts “presum[e]  *  *  *  as ‘private’ [for state-
action purposes] any organization in which a decisive 
coalition (usually a majority) is made up of partici-
pants in the regulated market.”  Areeda & Hoven-
kamp ¶ 227b, at 226.  They also urge that the pre-
sumption of private action should “become virtually 
conclusive where the organization’s members making 
the challenged decision are in direct competition with 
the [affected rival] and stand to gain from the [rival’s] 
discipline or exclusion.”  Ibid.; see id. ¶ 227a, at 225 
(“[B]odies engaged in self-regulation of their mem-
bers’ commercial activities need active supervision by 
a more public body to satisfy the Midcal require-
ments.”); Einer Richard Elhauge, The Scope of Anti-
trust Process, 104 Harv. L. Rev. 667, 689 (1991) (ex-
plaining that “financially interested action is always 
‘private action’ subject to antitrust review”). 

c. Petitioner does not deny that state boards dom-
inated by market participants predictably act in their 
own financial interests.  Instead, petitioner asserts 
(Br. 41-44) that the FTC and the court of appeals 
erred in relying on this “risk of self-interest” rationale 
in determining that the active-supervision require-
ment applies.  But the rationale that petitioner de-
scribes (Br. 41) as “novel and radical” is drawn direct-
ly from this Court’s decisions. 

In Patrick, for example, the Court explained that 
“[t]he active supervision requirement stems from the 
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recognition that ‘where a private party is engaging in 
anticompetitive activity, there is a real danger that he 
is acting to further his own interests, rather than the 
governmental interests of the State.’  ”  486 U.S. at 100 
(brackets omitted) (quoting Hallie, 471 U.S. at 47); 
see Ticor, 504 U.S. at 634 (same).  In exempting mu-
nicipalities from the active-supervision requirement, 
the Court observed that the applicability of that re-
quirement depends on the “danger that [the entity] is 
involved in a private [anticompetitive] arrangement.”  
Hallie, 471 U.S. at 47.  And just two Terms ago, the 
Court reiterated that municipalities are exempt from 
the active-supervision requirement “because they 
have less of an incentive to pursue their own self-
interest under the guise of implementing state poli-
cies.”  Phoebe Putney, 133 S. Ct. at 1011.  The link 
between the active-supervision requirement and the 
risk of self-interested behavior in the implementation 
of state policy is thus firmly rooted in this Court’s 
decisions—indeed, the very point of the active-
supervision requirement is to guard against that risk.  
It is petitioner’s claim that the inquiry is instead con-
trolled by formal state-law labels that is “novel” and 
unsupported by precedent. 

d. In this case, a decisive coalition of petitioner’s 
members consists of participants in the market peti-
tioner regulates.  Pet. App. 4a-5a; N.C. Gen. Stat. 90-
22(b) (2013).  Indeed, all of the members involved in 
the decisions to exclude non-dentist teeth-whitening 
providers were practicing dentists—petitioner’s two 
non-dentist members did not participate in the con-
duct at issue here.  Pet. App. 75a.  Under this Court’s 
decisions, the inherent risk of self-interested behavior 
created by this structure provides a sufficient reason 
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to apply the active-supervision requirement to peti-
tioner’s conduct. 

As the Commission explained, moreover, the need 
for active supervision is further reinforced by the fact 
that, by statute, petitioner’s members are elected by 
and therefore solely accountable to their professional 
colleagues, most or all of whom potentially benefit 
from petitioner’s anticompetitive policies.  Pet. App. 
58a-60a; cf. Printz v. United States, 521 U.S. 898, 922 
(1997) (emphasizing the importance of “meaningful 
Presidential control”—including “the power to appoint 
and remove”—in ensuring the political accountability 
of the Executive Branch).  That feature distinguishes 
petitioner from the vast majority of its counterparts in 
other States, whose members are appointed by the 
Governor or another disinterested state official.6 

2. Petitioner’s status under North Carolina law does 
not exempt it from the active-supervision require-
ment  

Petitioner’s core argument is that the active-
supervision requirement does not apply to a “bona 
fide state agency” that is “charged with state-law 
powers and duties.”  Pet. Br. 2, 12, 13, 14, 17, 38, 44, 
52, 59.  Neither of these attributes provides a sound 
reason for allowing petitioner to invoke the state-

                                                       
6  In only three other States (Alabama, Oklahoma, and South 

Carolina) is the state dental board controlled by market partici-
pants who are elected by their peers.  See Ala. Code § 34-9-40 
(LexisNexis 2013); Okla. Stat. Ann. tit. 59, § 328.7(B)-(C) (West 
2013); S.C. Code Ann. § 40-15-20 (2013).  In North Carolina itself, 
the great majority of state regulatory boards (51 of 57) are like-
wise not constituted as petitioner is, with the majority of its mem-
bers accountable only to its regulated market participants.  See 
J.A. 34-108 (collecting North Carolina statutes). 
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action exemption for conduct that is not actively su-
pervised by disinterested state officials. 

a. Petitioner’s formal status as a state agency un-
der North Carolina law does not control its treatment 
under the state-action doctrine.  “[F]ederal law de-
termines which bodies require further supervision in 
order to gain Parker immunity,” and that inquiry 
cannot be resolved by “state legislative declarations.”  
Areeda & Hovenkamp ¶ 227a, at 225; see Hallie, 471 
U.S. at 39 (“The determination that [an entity’s] activ-
ities constitute state action is not a purely formalistic 
inquiry.”).  Therefore, while North Carolina may of 
course classify petitioner as a “state agency” for any 
and all state-law purposes for which such a classifica-
tion is relevant, that designation does not govern the 
federal antitrust inquiry.  Cf. Lebron v. National R.R. 
Passenger Corp., 513 U.S. 374, 391-392 (1995) (holding 
that a statute providing that Amtrak is not “an agency 
or establishment of the United States Government” is 
“assuredly dispositive” as to “matters that are within 
Congress’s control,” but that “it is not for Congress to 
make the final determination of Amtrak’s status as a 
Government entity” for constitutional purposes). 

Petitioner’s contrary argument rests on the prem-
ise that conduct undertaken by an entity labeled a 
state agency “is inherently the State’s own action” for 
purposes of the active-supervision requirement.  Pet. 
Br. 25.  But that premise cannot be reconciled with 
this Court’s decisions holding that the need for active 
supervision turns not on whether the State has given 
its formal imprimatur to the relevant conduct—a 
requirement that is satisfied whenever a State author-
izes and enforces anticompetitive determinations by 
private parties—but rather on whether the relevant 
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actor has “an incentive to pursue [its] own self-
interest under the guise of implementing state poli-
cies.”  Phoebe Putney, 133 S. Ct. at 1011. 

Petitioner’s position is also inconsistent with the 
fundamental principle that “a State may not confer 
antitrust immunity on private persons by fiat.”  Ticor, 
504 U.S. at 633.  That rule would be easily subverted if 
the active-supervision requirement could be avoided 
through nomenclature.  In Midcal, for example, the 
State could have avoided antitrust scrutiny for what 
was “essentially a private price-fixing arrangement” 
by deeming wine producers and distributors to be 
state agencies when they set minimum prices.  445 
U.S. at 106.  Similarly, the States could have reversed 
the result in Ticor by deeming the private “rating 
bureaus” to be state agencies for rate-setting purpos-
es.  504 U.S. at 637-638.  This Court should reject an 
understanding of the active-supervision requirement 
that can be so easily evaded. 

b. In addition to its formal status as a state agency, 
petitioner relies (Br. 14) on its possession of “state-
law powers and duties,” such as the authority to issue 
regulations and the obligation to submit annual re-
ports and financial disclosure forms.  Those features 
likewise do not justify exempting petitioner from the 
active-supervision requirement. 

The Court in Hallie emphasized that, in any case 
involving “state or municipal regulation by a private 
party,” “active state supervision must be shown, even 
where a clearly articulated state policy exists.”  471 
U.S. at 46 n.10.  The Court’s reference to “state or 
municipal regulation by a private party” would be an 
oxymoron if the legislature’s conferral of regulatory 
powers were sufficient by itself to render an entity 
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“public” for purposes of the active-supervision re-
quirement.  The Hallie Court’s analysis makes clear 
that an entity’s possession of state-law regulatory 
authority is insufficient to negate its otherwise-private 
character or to obviate the need for active supervision 
by disinterested state officials. 

The relatively limited constraints imposed by peti-
tioner’s ethics and reporting requirements are no 
substitute for the active supervision required by 
Midcal.  As the Commission explained, petitioner’s 
annual reports “provide only aggregate information 
on the number and disposition of investigations by 
type, providing no hint as to the underlying substance 
of any of these matters.”  Pet. App. 64a.  The state 
ethics commission’s review for financial conflicts of 
interest likewise “does not include an examination of 
substantive Dental Board policies.”  Id. at 60a n.14.  
Indeed, it appears that no “state actor was even aware 
of [petitioner’s] policy toward non-dentist teeth whit-
ening.”  Id. at 65a.7 

                                                       
7  The fact that state officials were not even aware of the conduct 

at issue here demonstrates the error of petitioner’s claim (Br. 15, 
43-44) that state administrative law is sufficient to ensure that the 
anticompetitive activities of self-interested regulatory boards 
further state policies rather than board members’ private inter-
ests.  Moreover, even if administrative-law constraints were ade-
quate to prevent such boards from violating state law, they still 
would not serve the purpose of the active-supervision requirement:  
ensuring that disinterested state officials have “exercised suffi-
cient independent judgment and control” over matters of imple-
mentation left open by the state legislature.  Ticor, 504 U.S. at 634. 
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3. This Court’s decisions addressing agencies con-
trolled by market participants confirm that active 
supervision is required 

This Court’s precedents reinforce the conclusion 
that state agencies controlled by private market par-
ticipants must satisfy Midcal’s active-supervision 
requirement in order to claim the state-action exemp-
tion.  

a. This Court’s decision in Goldfarb provides par-
ticularly strong support for the decisions below.  Like 
petitioner, the defendant in Goldfarb (the Virginia 
State Bar) was a “state agency by law,” and it invoked 
the state-action doctrine when it was sued for impos-
ing a minimum-fee schedule for attorneys.  421 U.S. at 
790.  In rejecting the Bar’s claim to an exemption 
from federal competition law, this Court emphasized 
that “[t]he fact that the State Bar is a state agency for 
some limited purposes does not create an antitrust 
shield that allows it to foster anticompetitive practices 
for the benefit of its members.”  Id. at 791.  Of par-
ticular significance here, the Court noted that “there 
[wa]s no indication  *  *  *  that the Virginia Su-
preme Court approve[d] the [ethics] opinions” through 
which the Bar enforced the fee schedule, and the 
Court suggested that the state-action exemption 
would have applied if the Virginia Supreme Court had 
exercised a more active supervisory role.  Ibid. 

Petitioner contends (Br. 49-51) that the denial of 
the state-action exemption in Goldfarb rested exclu-
sively on the absence of what Midcal would later 
characterize as a clearly articulated policy of displac-
ing competition.  Petitioner is correct that this Court 
has since described Goldfarb as a case in which clear 
articulation was lacking.  See Southern Motor Carri-
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ers, 471 U.S. at 60-61.  Petitioner is wrong, however, 
to suggest that a lack of clear articulation was the sole 
basis for this Court’s decision.  Instead, “immunity 
was withheld for a number of reasons,” and “one of 
the most significant was the lack of adequate supervi-
sion by the relevant state body.”  Areeda & Hoven-
kamp, ¶ 221e, at 68; see Hoover v. Ronwin, 466 U.S. 
558, 569 (1984) (citing Goldfarb for the proposition 
that “the degree to which the state legislature or 
supreme court supervises its representative [is] rele-
vant to the inquiry”). 

Even more to the point, Goldfarb establishes that 
an entity’s status as a state agency “for some limited 
purposes” does not control its treatment under the 
state-action doctrine.  421 U.S. at 791.  The Court 
confirmed that understanding in Hallie, describing 
Goldfarb as a case that “concerned private parties,” 
which “may be presumed to be acting primarily on 
[their] own behalf.”  471 U.S. at 45 (emphasis added).  
That characterization of the state bar in Goldfarb—
which is in relevant respects similar to petitioner—
confirms that an entity deemed to be a state agency 
for purposes of state law may nonetheless be treated 
as a “private” actor for purposes of state-action analy-
sis under the federal antitrust laws. 

b. This Court’s decision in Bates v. State Bar of 
Arizona, 433 U.S. 350 (1977), further confirms those 
principles.  Like Goldfarb, that case involved a state- 
action defense asserted by a bar that was a state 
agency under state law.  Id. at 353 & n.3 (explaining 
that the Arizona Bar was “create[d] and continue[d] 
under the direction and control of [the Arizona Su-
preme] Court” (quoting 17A Ariz. Rev. Stat. Ann. Sup. 
Ct. R. 27(a) (1973))).  The Court held that the Arizona 
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Bar’s conduct in promulgating a disciplinary rule was 
exempt from the federal antitrust laws under Parker.  
Id. at 362-363. 

Foreshadowing Midcal’s formulation of the re-
quirements for exemption, the Court in Bates noted 
that the Arizona Bar’s “disciplinary rules reflect a 
clear articulation of the State’s policy with regard to 
professional behavior,” and that “the rules are subject 
to pointed re-examination by the policymaker—the 
Arizona Supreme Court—in enforcement proceed-
ings.”  433 U.S. at 362.  The Court emphasized that 
the Bar had acted under the “continuous supervision” 
of the Arizona Supreme Court, and it stressed the 
“significan[ce]” of the fact that “the State’s supervi-
sion [wa]s so active.”  Id. at 361-362.  The Court thus 
treated active supervision as central to the state-
action inquiry, notwithstanding the Bar’s state-law 
status as a governmental body.  As with Goldfarb, 
moreover, this Court’s subsequent decisions have 
referred to Bates as a case “concerning state supervi-
sion over private parties.”  Patrick, 486 U.S. at 103-
104 (emphasis added); see Community Commc’ns Co. 
v. City of Boulder, 455 U.S. 40, 51 n.14 (1982) (stating 
that “the ‘active state supervision’ criterion” was the 
basis for the decision in Bates).  Particularly in combi-
nation, Goldfarb and Bates confirm that state agencies 
dominated by private market participants are proper-
ly treated as private parties, for which the availability 
of the state-action exemption turns on the presence 
(or absence) of active supervision by disinterested 
state officials. 

c. Petitioner contends (Br. 21) that the state agen-
cy involved in Parker—the California Agricultural 
Prorate Advisory Commission—was controlled by 
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market participants.  Petitioner argues (Br. 21-22) 
that, because the Court in Parker found the state-
action doctrine applicable without requiring active 
supervision of the Advisory Commission by any other 
state entity, this Court should do the same here.  That 
argument is misconceived. 

As petitioner recognizes (Br. 22), the composition 
of the Advisory Commission was “not even discussed 
in this Court’s opinion” in Parker.  The Sherman Act 
issue in Parker, moreover, was raised for the first 
time in this Court and was not addressed by the court 
below.  See Cantor v. Detroit Edison Co., 428 U.S. 
579, 585-586 (1976) (opinion of Stevens, J.).  Accord-
ingly, this Court apparently did not have before it a 
meaningful record regarding the operation of the 
California statute.  And because no litigant argued 
that the Advisory Commission’s membership was sig-
nificant for antitrust purposes, the Court offered no 
views on that topic.  Under these circumstances, there 
is no merit to petitioner’s suggestion that Parker 
implicitly resolved the question presented here more 
than 70 years ago.  See Webster v. Fall, 266 U.S. 507, 
511 (1925) (“Questions which merely lurk in the rec-
ord, neither brought to the attention of the court nor 
ruled upon, are not to be considered as having been so 
decided as to constitute precedents.”). 

In any event, petitioner’s argument rests on a mis-
understanding of the statutory scheme in Parker.  
Petitioner notes that, under the relevant California 
statute, six of the nine members of the Advisory Com-
mission were required “to be engaged ‘in the produc-
tion of agricultural commodities as their principal 
occupation.’  ”  Pet. Br. 21-22 (citing 1939 Cal. Stat. 
2488, ch. 894 § 3).  Relying on that feature of the stat-
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ute, petitioner asserts that “a super-majority of the 
Commission’s members were also market partici-
pants.”  Id. at 21 (emphasis omitted). 

Contrary to petitioner’s implication, however, the 
Advisory Commission was not controlled by partici-
pants in the regulated market—in that case, the mar-
ket for raisins.  The California statute provided for 
separate regulation of each agricultural commodity, 
see Parker, 317 U.S. at 346-347, and further provided 
that, of the six Advisory Commission members re-
quired to be engaged in the production of agricultural 
commodities, “no two of these shall be appointed as 
representing the same commodity,” 1939 Cal. Stat. 
2488, ch. 894 § 3; see John E. Lopatka, The State of 
“State Action” Antitrust Immunity:  A Progress 
Report, 46 La. L. Rev. 941, 948 & n.21 (1986).  The 
statute thus ensured that only a minority of the mem-
bers of the Advisory Commission would be financially 
interested in any particular regulated market.  In 
addition, the statute assigned to the California Direc-
tor of Agriculture, a disinterested state official and an 
ex officio member of the Advisory Commission, the 
significant powers of “administering and enforcing the 
provisions of this act,” including the appointment and 
management of Advisory Commission personnel; the 
adoption of rules and regulations; the undertaking of 
investigations and conduct of hearings on the Adviso-
ry Commission’s behalf; and the supervision of the 
administration of the marketing programs adopted 
under the act.  1939 Cal. Stat. 2488-2489, 2500, ch. 894 
§§ 3, 4, 6, 22.  In light of those protections, the Advi-
sory Commission was far less subject than is petition-
er to domination by financially-interested parties.  
And these features of the scheme at issue in Parker 
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further undermine petitioner’s suggestion that this 
Court’s decision implicitly exempted state agencies 
controlled by market participants from the active-
supervision requirement.  

4. This Court’s decision in Omni Outdoor does not 
support petitioner’s position  

Petitioner contends (Br. 39-40) that this Court’s 
decision in Omni Outdoor “squarely forecloses” any 
rule that treats a state agency’s control by private 
market participants as a ground for holding the state-
action doctrine inapplicable.  Petitioner’s reliance on 
Omni Outdoor is misplaced.  That decision addressed 
an issue entirely different from the one presented 
here, and the Court’s reasoning supports rather than 
undermines the Fourth Circuit’s ruling in this case.  

In Omni Outdoor, this Court considered whether 
anticompetitive municipal conduct that otherwise 
qualified for a state-action exemption could lose that 
exemption based on various forms of alleged miscon-
duct by the relevant city officials.  Inter alia, the 
Court rejected a proposed exception for cases of “cor-
ruption,” defined as “encompassing any governmental 
act ‘not in the public interest.’  ”  499 U.S. at 376 (cita-
tion omitted).  The Court acknowledged that this 
approach would have “draw[n] the line of impermissi-
ble action in a manner relevant to the purposes of the 
Sherman Act and of Parker  :  prohibiting the re-
striction of competition for private gain but permitting 
the restriction of competition in the public interest.”  
Id. at 378.  The Court rejected the proposal, however, 
as too “vague” and “impractical” to be administrable.  
Id. at 377.  The Court also rejected a proposed rule 
that would have denied the Parker exemption in cases 
of “bribery or some other violation of state or federal 
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law” because such a rule was “unrelated to th[e] pur-
poses” of the Sherman Act.  Id. at 378.  The Court 
explained that an exception to the state-action doc-
trine in cases of “unlawful political influence” might in 
some sense vindicate “principles of good government,” 
but that the antitrust laws are aimed at “condemn[ing] 
trade restraints” rather than at “combating corrup-
tion in state and local governments.”  Id. at 378-379. 

Omni Outdoor thus holds that, if a particular gov-
ernmental body (there, a municipality) is otherwise 
entitled to invoke the state-action doctrine, its enti-
tlement to that exemption does not depend on a case-
by-case judicial inquiry into its officers’ subjective 
motives for particular conduct or into the possibility of 
misconduct unrelated to the ends of the Sherman Act.  
In the present case, by contrast, the disputed question 
is whether petitioner can invoke the state-action doc-
trine in the first instance, not whether it has forfeited 
otherwise-available state-action protection through 
misconduct in a particular case. 

In determining that petitioner could not invoke the 
state-action exemption for conduct that was unsuper-
vised by disinterested North Carolina officials, both 
the FTC and the Fourth Circuit conducted an objec-
tive inquiry into the incentives created by petitioner’s 
composition and its members’ method of selection—
features established by petitioner’s governing statute.  
They concluded that petitioner’s control by practicing 
dentists, as well as its dentist-members’ dependence 
for election on the votes of other practicing dentists, 
created a structural risk of self-interested behavior.  
That approach avoided the difficulties of administra-
tion that an ex post inquiry into officials’ subjective 
motivations for a particular decision would entail, and 
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it focused on structural attributes “relevant to the 
purposes of the Sherman Act and of Parker  :  prohibit-
ing the restriction of competition for private gain but 
permitting the restriction of competition in the public 
interest.”  Omni Outdoor, 499 U.S. at 378. 

C. Requiring Petitioner To Demonstrate Active Supervi-
sion Furthers The Principles Of Federalism Underly-
ing The State-Action Doctrine 

Echoed by its amici, petitioner contends (Br. 33-36, 
48-49) that the court of appeals’ decision improperly 
interferes with “a State’s sovereign choices concern-
ing how to staff and structure its regulatory arms.”  
See Nat’l Governors Ass’n (NGA) Amicus Br. 21-23; 
W. Va. Amicus Br. 7.  That contention lacks merit for 
several reasons. 

1. Most fundamentally, petitioner’s reliance (Br. 
33-34, 48-49) on precedents such as Gregory v. Ash-
croft, 501 U.S. 452 (1991), and Nixon v. Missouri 
Municipal League, 541 U.S. 125 (2004), reflects a 
misunderstanding of the state-action doctrine.  In 
those cases, the Court considered claims that federal 
statutes prohibited States from taking particular 
actions related to their own governmental structures.  
See Nixon, 541 U.S. at 128-130 (claim that a federal 
statute preempted a state law barring municipalities 
from offering telecommunications services); Gregory, 
501 U.S. at 455 (claim that a mandatory retirement 
age for state judges violated the Age Discrimination in 
Employment Act of 1967, 29 U.S.C. 621 et seq.).  In 
that context, the Court has applied a presumption that 
Congress does not intend to intrude on the State’s 
prerogatives.  See Nixon, 541 U.S. at 140-141; Grego-
ry, 501 U.S. at 460-461.  But Midcal’s active-
supervision component imposes no comparable legal 
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obligation or prohibition on the States.  Rather, 
Midcal simply establishes the conditions under which 
federal law—ordinarily supreme in our system, see 
U.S. Const. Art. VI, Cl. 2—will subordinate itself to a 
State’s sovereign policy choice.  See Ticor, 504 U.S. at 
632-633 (the state-action doctrine renders the anti-
trust laws “subject to supersession by state regulato-
ry programs”).  And in this context, the presumption 
runs in the opposite direction:  this Court has repeat-
edly held that “ ‘state-action immunity is disfavored, 
much as are repeals by implication.’  ”  Phoebe Putney, 
133 S. Ct. at 1010 (quoting Ticor, 504 U.S. at 636).   

Nothing in the decisions below suggests that North 
Carolina is required to exercise any particular degree 
of supervision over petitioner or its members.  Rather, 
if a State chooses not to supervise the conduct of par-
ticular private actors, including self-interested indi-
viduals vested with a degree of government power, the 
only consequence is that those actors’ conduct will be 
subject to the same federal competition-law require-
ments and prohibitions that apply to private conduct 
generally.  Allowing a State to supplant federal law if, 
but only if, it satisfies specified conditions is not an 
affront to federalism; it is an example of federalism in 
action. 

Indeed, the Parker doctrine necessarily conditions 
the availability of the state-action exemption on a 
State’s use of certain procedures.  Under Midcal’s 
first prong, a state legislature or supreme court can 
displace competition only if it clearly articulates its 
intent to do so—the State cannot leave that basic 
policy choice to state agencies or its political subdivi-
sions.  See Southern Motor Carriers, 471 U.S. at 63.  
It is similarly uncontested that, under Midcal’s active-
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supervision requirement, a State may not displace 
federal antitrust law if it delegates regulatory authori-
ty to unsupervised private parties, or if it fails to ex-
ercise its authority to supervise private conduct.  See 
Ticor, 504 U.S. at 638-639.  Just as those aspects of 
the state-action doctrine create no affront to state 
sovereignty or to federalism values, there is nothing 
improper about requiring, as a prerequisite to the 
state-action exemption, that the State actively super-
vise a hybrid board of self-interested market partici-
pants. 

2. The decisions below leave States free to choose 
among a variety of regulatory structures according to 
their judgment about sound governance.  If a State 
constitutes regulatory entities in the way that most 
traditional state agencies are constituted—with disin-
terested state officials who are accountable to the 
public—such entities will “likely” be exempt from 
federal antitrust law whether or not they are actively 
supervised by other state officials.  See Hallie, 471 
U.S. at 46 n.10.  Alternatively, a State may staff such 
entities with self-interested market participants and 
empower them to exclude rivals, while providing ap-
propriate supervision by disinterested officials to 
ensure that such anticompetitive exclusion indeed 
reflects state policy.  Finally, a State may endow com-
petitor-controlled boards with substantial discretion 
to administer its broadly articulated policies, and still 
opt not to provide any active supervision, on the un-
derstanding that federal antitrust law will provide the 
necessary deterrent to anticompetitive conduct.  Cf. 
Ticor, 504 U.S. at 635-636 (“States regulate their 
economies in many ways not inconsistent with the 
antitrust laws.”). 
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3. Petitioner’s argument also ignores one of the de-
fining characteristics of our federal system:  an ap-
propriate allocation of political accountability.  “Fed-
eralism serves to assign political responsibility, not to 
obscure it.”  Ticor, 504 U.S. at 636.  Accordingly, this 
Court has emphasized that, when States “choose to 
displace the free market with regulation,” “insistence 
on real compliance with both parts of the Midcal test 
will serve to make clear that the State is responsible 
for the [anticompetitive conduct] it has sanctioned and 
undertaken to control.”  Ibid.  Petitioner’s argument 
would achieve exactly the opposite result, in deroga-
tion of the very federalism principles on which it pur-
ports to rely.  Because petitioner’s dentist-members 
are chosen by dentists alone, rather than by the gen-
eral public or by elected officials, no official of North 
Carolina can be held politically accountable for the 
anticompetitive conduct at issue here.  As the Com-
mission explained, “absent antitrust to police their 
actions, unsupervised self-interested boards would be 
subject to neither political nor market discipline to 
serve consumers’ best interests.”  Pet. App. 54a.  

4. Petitioner’s claim of an intrusion on state pre-
rogatives rings particularly hollow in this case, where 
petitioner ran afoul of the federal antitrust laws by 
issuing cease-and-desist orders that exceeded its 
state-law authority.  See Pet. App. 5a-6a, 71a, 73a.  
Under North Carolina law, petitioner could have pro-
ceeded against non-dentist providers of teeth-
whitening services by seeking injunctions from the 
North Carolina courts.  N.C. Gen. Stat. § 90-40.1(a) 
(2013); Pet. App. 5a.  Had it done so, petitioner would 
have been shielded from antitrust liability under the 
Noerr-Pennington doctrine, which provides that 
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“[t]hose who petition the government for redress”—
including by instituting legal proceedings—“are gen-
erally immune from antitrust liability.”  Professional 
Real Estate Investors, Inc. v. Columbia Pictures 
Indus., Inc., 508 U.S. 49, 56 (1993).  That approach 
would have left to disinterested judicial officials the 
ultimate determination whether North Carolina law 
actually prohibits non-dentists from providing teeth-
whitening services.  Petitioner “did not choose this 
path,” however, but instead “evaded judicial review of 
its decision to classify teeth whitening as the practice 
of dentistry by proceeding directly to issue cease and 
desist orders purporting to enforce that unsupervised 
decision.”  Pet. App. 67a. 

Alternatively, petitioner could have promulgated a 
rule that defined, at a finer level of detail than does 
the DPA itself, the categories of services that consti-
tute the “practice of dentistry” under North Carolina 
law.  N.C. Gen. Stat. § 90-29 (2013).  If petitioner had 
pursued that course, its action would have been sub-
ject to review and approval by the disinterested offi-
cials of the Rules Review Commission—a form of 
supervision that “might constitute adequate supervi-
sion for state action purposes.”  Pet. App. 67a.  But 
petitioner “chose to forgo these formal means to ad-
dress non-dentist teeth whitening.”  Ibid. 

Application of the active-supervision requirement 
to petitioner’s activities thus reflects no disrespect for 
any sovereign decision of the State of North Carolina.  
With respect to enforcement of state-law restrictions 
on the practice of dentistry by unlicensed persons, the 
North Carolina legislature conferred on petitioner 
limited powers, the exercise of which is subject to 
review by disinterested state officials.  The active-
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supervision requirement thus would likely have been 
satisfied if petitioner had exercised one of the powers 
that state law actually grants it.  No North Carolina 
statute provides for analogous review by disinterested 
officials of cease-and-desist orders issued by petition-
er unilaterally.  The obvious explanation for that 
omission, however, is that petitioner lacks state-law 
authority to issue such orders in the first place.  See 
Pet. App. 5a-6a (petitioner “does not have the authori-
ty to discipline unlicensed individuals or to order non-
dentists to stop violating the [DPA]”); id. at 71a, 73a 
(same). 

Petitioner was thus subject to antitrust scrutiny 
only because it chose not to exercise the powers 
granted to it under North Carolina law, and instead 
utilized coercive measures that state law did not au-
thorize.  And because the practical effect of the FTC’s 
order was simply to bar petitioner from taking actions 
that were ultra vires under state law, that order ef-
fected no intrusion on state prerogatives.  To the 
contrary, North Carolina’s policy choices would be 
frustrated rather than furthered if the State’s decision 
to vest market participants with limited governmental 
authority, subject to review by disinterested state 
officials, were construed to insulate petitioner’s unau-
thorized and unsupervised conduct from federal anti-
trust scrutiny.  Cf. Phoebe Putney, 133 S. Ct. at 1016 
(“[F]ederalism and state sovereignty are poorly 
served by a rule of construction that would allow ‘es-
sential national policies’ embodied in the antitrust 
laws to be displaced by state delegations of authority 
‘intended to achieve more limited ends.’  ”) (quoting 
Ticor, 504 U.S. at 636)). 
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D. Faithful Application Of Midcal To State Boards Con-
trolled By Market Participants Will Not Unduly Dis-
rupt State Regulation 

Petitioner and its amici contend that affirming the 
decisions below would have disruptive consequences.  
They argue that the States have relied on the pur-
ported absence of an active-supervision requirement 
to create regulatory bodies dominated by market 
participants.  See Pet. Br. 3-5, 17, 58; Am. Dental 
Ass’n Amicus Br. 19-29; Cal. Optometric Ass’n Amicus 
Br. 2-6; Nat’l Council of Exam’rs for Eng’g & Survey-
ing Amicus Br. 15-21; Fed’n of State Bds. of Physical 
Therapy Amicus Br. 10-16; N.C. Bar Amicus Br. 11-
23; NGA Amicus Br. 12-15, 28-30; W. Va. Amicus Br. 
12-17.  Both the premise and the conclusion of that 
argument are mistaken. 

1. Petitioner and its amici portray the decision be-
low as a departure from a settled understanding that 
state agencies composed of market participants may 
claim an exemption under Parker without demonstrat-
ing active supervision.  As evidence of this supposed 
consensus, petitioner principally relies (Br. 3-5, 32, 58) 
on two decisions, Earles v. State Board of Certified 
Public Accountants of Louisiana, 139 F.3d 1033 (5th 
Cir.), cert. denied, 525 U.S. 982 (1998), and Hass v. 
Oregon State Bar, 883 F.2d 1453 (9th Cir. 1989), cert. 
denied, 494 U.S. 1081 (1990).  As the court below ex-
plained, however, the Fifth and Ninth Circuits in 
those cases relied on the particular features of the 
regulatory boards at issue and did not establish any 
“bright-line rule.”  Pet. App. 16a-17a n.6; see Earles, 
139 F.3d at 1041; Hass, 883 F.2d at 1460.  More fun-
damentally, even if Earles and Hass had endorsed the 
sweeping proposition that petitioner advocates, two 
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appellate decisions would scarcely justify the degree 
of reliance that petitioner and its amici claim. 

Any such reliance would have been particularly un-
justified given the existence of other authorities—
including this Court’s decisions in Goldfarb and 
Bates—strongly indicating that regulatory boards 
controlled by market participants are subject to the 
active-supervision requirement.  See, e.g., Washington 
State Elec. Contractors Ass’n, Inc. v. Forrest, 930 
F.2d 736, 737 (9th Cir.) (per curiam) (state council 
“may not qualify as a state agency” because it had 
“both public and private members”), cert. denied, 502 
U.S. 968 (1991); FTC v. Monahan, 832 F.2d 688, 689-
690 (1st Cir. 1987) (applicability of active-supervision 
requirement to state pharmacy board “depends upon 
how the Board functions in practice, and perhaps upon 
the role played by its members who are private phar-
macists”), cert. denied, 485 U.S. 987 (1988); Asheville 
Tobacco Bd. of Trade, Inc. v. FTC, 263 F.2d 502, 509-
510 (4th Cir. 1959) (Parker allows States to grant 
regulatory authority to market participants only if 
“their activities are adequately supervised by inde-
pendent state officials”).  That has long been the posi-
tion of the leading antitrust treatise.  See Areeda & 
Hovenkamp ¶ 227b, at 226.  And even where state 
agencies are controlled by disinterested officials ra-
ther than by market participants, this Court has not 
definitively held that the active-supervision require-
ment is inapplicable.  See Hallie, 471 U.S. at 46 n.10 
(“In cases in which the actor is a state agency, it is 
likely that active state supervision would also not be 
required, although we do not here decide that issue.”). 

2. Petitioner and its amici are also mistaken in im-
plying that petitioner’s unsupervised conduct in this 
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case is typical of the activities of state regulatory 
boards.  In fact, most States have established schemes 
to supervise some or all of the conduct of self-
interested dental boards.  In at least 16 States, either 
the dental regulatory board is housed within an um-
brella state agency that has supervisory authority 
over dental and other occupational licensing boards, 
or else the dental board performs primarily advisory 
functions, with decisions concerning the regulation of 
dentistry assigned to independent state officials.8  In 
at least 15 of the remaining States—including North 
Carolina—regulations adopted by the dental board 
must be approved by another state body to become 
effective or are subject to review and disapproval by 
disinterested officials.9  And in at least nine additional 

                                                       
8  See Colo. Rev. Stat. § 12-35-104(1)(a) (2013); Conn. Gen. Stat. Ann. 

§ 19a-14(a)(4) (West 2014); Conn. Gen. Stat. Ann. § 20-103a(a) 
(West 2008); Del. Code Ann. tit. 29, § 8735 (2012); Fla. Stat. Ann. 
§ 466.004 (West 2014); Fla. Stat. Ann. §§ 456.004, 456.012 (West 
2013); Haw. Rev. Stat. Ann. § 26-9(c) (LexisNexis 2013); 225 Ill. 
Comp. Stat. Ann. § 25/7 (West 2014); Mass. Ann. Laws ch. 13, § 9 
(LexisNexis 2012); Mass. Ann. Laws ch. 112, § 1 (LexisNexis 
2004); Mich. Comp. Laws Ann. § 333.16621 (West 2008); Neb. Rev. 
Stat. Ann. § 38-167(1)(g) (LexisNexis 2013); Neb. Rev. Stat. Ann. 
§§ 38-126, 38-161(2) (LexisNexis 2008); N.J. Stat. Ann. §§ 45:1-14, 
45:1-17(b) (West 2004); N.Y. Educ. Laws §§ 6504, 6508, 6603 
(McKinney 2010); R.I. Gen. Laws § 5-31.1-2(a) (2013); S.C. Code 
Ann. § 40-1-40 (2011); S.D. Codified Laws §§ 1-26-4(2), 36-6A-6 
(2004); Utah Code Ann. §§ 58-1-202, 58-1-203, 58-69-201(3)(a) 
(LexisNexis 2012); Va. Code Ann. §§ 54.1-2503, 54.1-2505 (2013).    

9   See Ariz. Rev. Stat. Ann. § 41-1052 (2013); Cal. Gov’t Code 
§ 11349.1 (West 2014); Ind. Code Ann. §§ 4-22-2-31 to 4-22-2-34 (Lex-
isNexis 2008); Kan. Stat. Ann. §§ 77-420, 77-421 (1997); La. Rev. Stat. 
Ann. § 49:968 (2014); La. Rev. Stat. Ann. §§ 49:969, 49:970 (2003); Md. 
Code Ann., Health-Gen. §§ 2-104(b)(3)(ii), 2-106(a) (LexisNexis 2009); 
Minn. Stat. Ann. § 14.05(6) (West 2013); Nev. Rev. Stat. Ann.   
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States, legislative committees or other officials are 
empowered to review regulations, to recommend that 
the legislature override them, and in some cases to 
suspend the operation of such regulations pending the 
legislature’s action.10     

Whether a particular regulatory board’s actions 
require supervision will depend on the features of that 
board, and whether adequate supervision has actually 
been provided in a given case will depend on the prac-
tical operation of the relevant legal scheme.  But the 
existence of myriad ways in which the States can—and 
do—structure their regulatory regimes to provide 
supervision for boards composed of market partici-
pants suggests that petitioner and its amici greatly 
overstate the disruptive effect of the decisions below. 

3. Some amici also argue that the decisions below 
might make professionals reluctant to serve on state 
regulatory boards because of the increased threat of 
antitrust suits.  See, e.g., Am. Dental Ass’n Amicus Br. 
23-25; NGA Amicus Br. 18-21.  This Court has heard 
and rejected similar arguments before.  In Patrick, 
various medical associations argued that the state-
action doctrine should shield hospital peer-review 

                                                       
§§ 233B.067, 233B.0675 (LexisNexis 2013); N.C. Gen. Stat. §§ 150B-
21.8(b), 150B-21.9(a) (2013); N.D. Cent. Code § 28-32-14 (2006); Okla. 
Stat. Ann. tit. 75, § 308 (West 2013); Tenn. Code Ann. § 4-5-211 (2011); 
Wash. Rev. Code Ann. § 18.130.065 (West 2005); W. Va. Code Ann. 
§§ 29A-3-12 to 29A-3-13 (LexisNexis 2012); Wis. Stat. Ann. § 227.185 
(West 2013).    

10  Ala. Code §§ 41-22-23, 41-22-24 (LexisNexis 2013); Alaska Stat. 
§ 24.20.460 (2012); Ga. Code Ann. § 50-13-4(f) (2013); Idaho Code Ann. 
§§ 67-454, 67-5223, 67-5291 (2014); Iowa Code Ann. § 17A.4 (West 
2014); Me. Rev. Stat. Ann. tit. 5, §§ 8071-8072 (2013); Ohio Rev. Code 
Ann. § 119.03(H)-(I) (LexisNexis 2014); 71 Pa. Cons. Stat. Ann. 
§§ 745.6, 745.7 (West 2012); Vt. Stat. Ann. tit. 3, § 842 (2010).  
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boards from antitrust scrutiny, on the grounds “that 
effective peer review is essential to the provision of 
quality medical care and that any threat of antitrust 
liability will prevent physicians from participating 
openly and actively in peer-review proceedings.”  486 
U.S. at 105.  The Court responded that “[t]his argu-
ment  *  *  *  essentially challenges the wisdom of 
applying the antitrust laws to the sphere of medical 
care, and as such is properly directed to the legislative 
branch.”  Ibid.  The policy arguments presented in 
this case are similarly misdirected. 

In addition, petitioners’ amici likely exaggerate the 
threat of antitrust liability for members of profession-
al boards.  Boards that are merely advisory or that 
are adequately supervised will typically enjoy state-
action protection.  Even where the prerequisites for 
an exemption are absent, “finding lack of ‘state action’ 
immunity does not prove the violation.”  Areeda & 
Hovenkamp ¶ 221a, at 48.  “Indeed, the great majori-
ty of practices found non-immune are undoubtedly not 
antitrust violations to begin with.”  Ibid.  And because 
this case does not involve any question of damages, 
the Court need not address the circumstances under 
which a state board or board member found liable for 
an antitrust violation might be immune from damages 
liability.  Cf. Goldfarb, 421 U.S. at 792 n.22 (declining 
to decide whether the Virginia State Bar could assert 
sovereign immunity under the Eleventh Amendment); 
Affiliated Capital Corp. v. City of Hous., 735 F.2d 
1555, 1568-1570 (5th Cir. 1984) (applying qualified 
immunity to a private antitrust claim against a gov-
ernment official), cert. denied, 474 U.S. 1053 (1986).11 
                                                       

11   Some amici argue that state agencies are not “persons, part-
nerships or corporations” under Section 5(a)(2) of the FTC Act, 15  
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*     *     *     *     * 
Far from disrupting established understandings, 

the decision below simply applied the well-settled rule 
that private market participants cannot invoke the 
state-action exemption unless their anticompetitive 
conduct is actively supervised by disinterested state 
officials.  Petitioner contends that this rule should 
give way when the market participants in question 
have been designated as a state agency and have been 
vested with a degree of governmental power.  That 
argument is not supported by any holding of this 
Court, and it is inconsistent with the Court’s stated 
rationales for requiring active supervision of private 
but not public actors.  Petitioner’s claim of intrusion 
on state prerogatives rings particularly hollow in this 
case, where its dentist-members engaged in anticom-
petitive conduct that North Carolina law did not au-
thorize, thereby evading the meaningful oversight by 
disinterested state officials that would have occurred 
if petitioner had exercised powers actually granted by 
the legislature.  
  

                                                       
U.S.C. 45(a)(2), and that the FTC therefore lacked authority to 
adjudicate a claim against petitioner.  See Am. Dental Ass’n Br. 
16-19.  That argument, which petitioner has not pressed and which 
therefore is not properly before this Court, was rightly rejected by 
the court of appeals.  Pet. App. 9a n.2. 
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CONCLUSION 

The decision of the court of appeals should be af-
firmed.  

Respectfully submitted.  
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