UNITED STATES OF AMERICA (! L
BEFORE THE FEDERAL TRADE COMMISSION, S 92% /
OFFICE OF THE ADMINISTRATIVE LAW JUDGES . - ™ "7~ — 7

In the Matter of PUBLIC

1-800 CONTACTS, INC., Docket No. 9372
a corporation

DECLARATION OF JUSTIN P. RAPHAEL IN SUPPORT OF
RESPONDENT’S MOTION FOR DISCOVERY FROM THE COMMISSION
' PURUSANT TO RULE 3.36

I, Justin P. Raphael, declare as follows:

1. I am an attorney at the law firm of Munger, Tolles & Olson LLP, counsel
for Respondent 1-800 Contacts, Inc. in this matter. I am duly licensed to practice law
before the courts of the State of California and have appeared in the action pursuant to
Rule 4.1 of the Commission’s Rules of Practice.

3 I submit this Declaration in Support of Respondent’s Motion for
Discovery From the Commission Pursuant to Rule 3.36. I have personal knowledge of
the facts stated in this declaration and, if called as a witness, could competently testify to
them.

3. Attached hereto as Exhibit A is a proposed subpoena directed to the

Commission. Respondent’s Motion for Discovery From the Commission Pursuant to




Rule 3.36 respectfully requests an order authorizing issuance of this subpoena to the
Commission.

4. Attached as Exhibit B is a true and correct copy of the Federai Trade
Commission’s Civil Investigative Demand to 1-800 Contacts, Inc., dated January 20,
2015.

5. Attached as Exhibit C is a true and correct copy of Complaint Counsel’s
First Set of Requests for Production to Respondent 1-800 Contacts, Inc. in this matter,
dated September 8, 2016.

I declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

Executed on October 3, 2016, in San Francisco, California.

/s/Justin P. Raphael
Justin P. Raphael




CERTIFICATE OF SERVICE

I hereby certify that on October 3, 2016, I filed the DPECLARATION OF
JUSTIN P. RAPHAEL IN SUPPORT OF RESPONDENT’S MOTION FOR
DISCOVERY FROM THE COMMISSION PURSUANT TO RULE 3.36 using the
FTC’s E-Filing System, which will send notification of such filing to all counsel of
record as well as the following:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

DATED: October 3, 2016 By: _/s/Justin P. Raphael
Justin P. Raphael

CERTIFICATE FOR ELECTRONIC FILING

I hereby certify that the electronic copy sent to the Secretary of the Commission is
a true and correct copy of the paper original and that I possess a paper original of the
signed document that is available for review by the parties and the adjudicator.

DATED: October 3, 2016 By: _/s/Justin P. Raphael
Justin P. Raphael




EXHIBIT A



SUBPOENA DUCES TECUM

Provided by the Secretary of the Federal Trade Commission, and
Issued Pursuant to Rule 3.34{a}, 16 C.F.R. § 3.34(a) (2010)

1. TO

Federal Trade Commission
600 Pennsylvania Ave., NW
Suite 172

Washington, DC 20580

2. FROM

Munger Tolles & Olson LLP,
Counsel for Respondent
1-800 Contacts, Inc.

This subpoenas requires you to appear and give testimony at the taking of a deposition, at the date and time specified in Item 5, and
at the request of Counsel listed in Item 8, in the proceeding described in ltem 6.

3. PLACE OF PRODUCTION

Munger Toiles & Olson LLP

c/o Gregory Stone, Esq.

355 South Grand Ave, 35th Floor
Los Angeles, CA 90071

4. MATERIAL WILL BE PRODUCED TO

Greg Stone, Esq.

5. DATE AND TIME OF PRODUCTION

6. SUBJECT OF PROCEEDING
In the Matter of 1-800 Contacts, Inc., Docket No. 9372

7. MATERIAL TO BE PRODUCED

Documents & materials responsive to the attached Subpoena Duces Tecum Reguests for Production

8. ADMINISTRATIVE LAW JUDGE

The Honorable D. Michael Chappell
Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL AND PARTY ISSUING SUBPOENA

Gregory Stone, or designee
Munger Tolles & Olson LLP

355 South Grand Ave, 35th Floor
Los Angeles, CA 90071

(213) 683-9100

DATE SIGNED

SIGNATURE OF COUNSEL ISSUING SUBPOENA

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission’s Rules of Practice
is legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH
The Commission’s Rules of Practice require that
any motion to limit or quash this subpoena must
comply with Commission Rule 3.34{c}, 16 C.F.R.
§ 3.34(c), and in particular must be filed within the
eartier of 10 days after service or the time for
compliance. The original and ten copies of the
petition must be filed before the Administrative Law
Judge and with the Secretary of the Commission,
accompanied by an affidavit of service of the
document upon counse! listed in tem 8, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to Counsel
listed in tem 8 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from Counsel
listed in Item 8.

A copy of the Commission's Rules of Practice is available

online at http://bit ly/FTCsRulesofPractice. Paper copies

are available upon request.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1995.

FTC Form 70-E {rev. 5/14)



RETURN OF SERVICE

! hereby cettify that a duplicate original of the within
subpoena was duly served:  (check the method used)
(" inperson.
{: byregistered mail.

G by leaving copy at principali office or place of business, to wit:

via FedEx

on the person named herein on:
(Month, day, and year)

Gregory Stone

{Name of person making service)

Attorney

(Official title)



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of Docket No. 9372

1-800 CONTACTS, INC,,
a corporation

RESPONDENT’S SUBPOENA DUCES TECUM ATTACHMENT TO
THE FEDERAL TRADE COMMISSION

Pursuant to the Federal Trade Commission’s Ruies of Practice, 16 C.F.R. §§ 3.34 and
3.36, and the Definitions and Instructions set forth below, Respondent hereby requests that the
Commission produce all documents, electronically stored information, and other things in its
possession, custody, or control responsive to the following requests:

1. All Documents Relating to reports, papers, working papers, studies or
analyses Relating to competition in the contact lens industry.

2. All Documents Relating to The Strength of Competition in the Sale of Rx
Contact Lenses: An FTC Study (2005), including all data, Documents, information, analyses,
and studies upon which the referenced published study was based.

B All Documents Relating to Possible Anticompetitive Barriers to E-Commerce:
Contact Lenses (2004), including all data, Documents, information, analyses, and studies upon
which the referenced publication was based.

4. All Documents Relating to “Prices and Price Dispersion in Online and Offline
Markets for Contact Lenses,” Working Paper No. 283 (2006), including all data, Documents,
information, analyses, and studies upon which the referenced working paper was based.

5. All Documents Relating to reports, papers, working papers, studies, or analyses
Relating to paid search advertising, including the potential for consumer confusion, deception,
or false advertising in such advertising.

6. All Documents Relating to the June 24, 2013 letter from Associate Director
Mary K. Engle to Search Engines.

7 4 All Documents Relating to the June 27, 2002 letter from Acting Associate
1



Director Heather Hippsley to Gary Ruskin.

8. All Documents Relating to .com Disclosures: How to Make Effective
Disclosures in Digital Advertising (2013), including all data, Documents, information,
analyses, and studies upon which the referenced publication was based.

9. All Documents Relating to the Enforcement Policy Statement on Deceptively
Formatted Advertisements, including all data, Documents, information, analyses, and studies
upon which the referenced publication was based.



For the purpose of this subpoena, the following definitions and instructions apply without
regard to whether the defined terms used herein are capitalized or lowercase and without regard to
whether they are used in the plural or singular forms:

DEFINITIONS

1. The terms “Commission” “You,” or “Your” means the Federal Trade Commission and
all employees, agents, attorneys, representatives, and all other persons acting or
purporting to act or that have acted or purported to have acted on behalf of any of the

foregoing.
2 The terms “and” and “or” have both conjunctive and disjunctive meanings.
3. The term “Computer Files” includes information stored in, or accessible through,

computer or other information retrieval systems. Thus, the Commission should produce
Documents that exist in machine-readable form, including Documents stored in personal
computers, portable computers, workstations, minicomputers, mainframes, servers,
backup disks and tapes, archive disks and tapes, and other forms of offline storage,
whether on or off Commission premises. If the Commission believes that the required
search of backup disks and tapes and archive disks and tapes can be narrowed in any way
that is consistent with Respondent’s need for Documents and information, you are
encouraged to discuss a possible modification to this instruction with Counsel for
Respondent identified on the last page of this subpoena. Counsel for Respondent will
consider modifying this instruction to:

a. exclude the search and production of files from backup disks and tapes and
archive disks and tapes unless it appears that files are missing from files that exist
in personal computers, portable computers, workstations, minicomputers,
mainframes, and servers searched by the Respondent;

b. limit the portion of backup disks and tapes and archive disks and tapes that needs
to be searched and produced to certain key individuals, or certain time periods or
certain specifications identified by Counsel for Respondent; or

c. include other proposals consistent with the facts of the case.
4, The term “Containing” means containing, describing, or interpreting in whole or in part.
5. The terms “Discuss” or “Discussing”™ mean in whole or in part constituting, Containing,

describing, analyzing, explaining, or addressing the designated subject matter, regardless
of the length of the treatment or detail of analysis of the subject matter, but not merely
referring to the designated subject matter without elaboration. A document that
“Discusses” another document includes the other document itself.



The term “Documents” means all Computer Files and written, recorded, and graphic
materials of every kind in the possession, custody, or control of the Respondent. The
term “Documents” includes, without limitation: electronic mail messages; electronic
correspondence and drafts of documents; metadata and other bibliographic or historical
data describing or Relating to documents created, revised, or distributed on computer
systems; copies of documents that are not identical duplicates of the originals in that
Person’s files; and copies of documents the originals of which are not in the possession,
custody, or control of the Respondent.

The terms “each,” “any,” and “all” mean “each and every.”

The terms “Relate” or “Relating to” mean in whole or in part Discussing, constituting,
commenting, Containing, concerning, embodying, summarizing, reflecting, explaining,
describing, analyzing, identifying, stating, referring to, dealing with, or in any way
pertaining to.



INSTRUCTIONS

Unless otherwise indicated, each request covers documents and information dated,
generated, received, or in effect from January 1, 2002, to the present.

This subpoena shall be deemed continuing in nature so as to require production of all
documents responsive to any request included in this subpoena produced or obtained by
the Commission up to fifteen (15) calendar days prior to the date of the Commission’s
full compliance with this subpoena.

Except for privileged material, the Commission will produce each responsive document
in its entirety by including all attachments and all pages, regardless of whether they
directly relate to the specified subject matter. The Commission should submit any
appendix, table, or other attachment by either attaching it to the responsive document or
clearly marking it to indicate the responsive document to which it corresponds. Except
for privileged material, the Commission will not redact, mask, cut, expunge, edit, or
delete any responsive document or portion thereof in any manner.

Unless modified by agreement with Counsel for Respondent, this subpoena requires a
search of all documents in the possession, custody, or control of the Commission
including, without limitation, those documents held by any of the Commission’s officers,
directors, employees, agents, representatives, or legal counsel, whether or not such
documents are on the premises of the Commission. If any person is unwilling to have his
or her files searched, or is unwilling to produce responsive documents, the Commission
must provide Counsel for Respondent with the following information as to each such
person: his or her name, address, telephone number, and relationship to the Commission.
In addition to hard copy documents, the search must include all of the Commission’s
electronically stored information.

Form of Production. The Commission shall submit all documents as instructed below
absent written consent signed by Counsel for Respondent.

a. Documents stored in electronic or hard copy formats in the ordinary course of
business shall be submitted in the following electronic format provided that such
copies are true, correct, and complete copies of the original documents:

i. Submit Microsoft Excel, Access, and PowerPoint files in native format
with extracted text and applicable metadata and information as described
in subparts (a)(ii1) and (a)(iv).

ii. Submit emails in image format with extracted text and the following
metadata and information:



Metadata/Document Description

Information

Beginning Bates The beginning bates number of the document.
number

 Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.
To Recipient(s) of the email.

From The person who authored the email.
CC Person(s) copied on the email.

BCC Person(s) blind copied on the email.
Subject Subject line of the email.

Date Sent Date the email was sent.

Time Sent Time the email was sent.

Date Received Date the email was received.

Time Received

Time the email was received.

Attachments The Document 1D ot attachment(s).

Mail Folder Path Location of email in personal folders,
subfolders, deleted items or sent items.

Message 1D | Microsoft Outlook Message 1D or similar

value in other message systems.

Submit email attachments in image format, or native format if the file is
one of the types identified in subpart (a)(i), with extracted text and the
following metadata and information:

Metadata/Document
Information

Description

Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document.

Custodian

The name of the custodian of the file.

Parent 1D

The Document 1D of the parent email.




Modified Date The date the file was last changed and
saved.
Modified Time The time the file was last changed and

saved.

Filename with extension

The name of the file including the extension
denoting the application in which the file
was created.

Production Link Relative file path to production media of
submitted native files. Example: FTC-
00 I\NATIVEWOQINFTC-00003090.xls.

Hash The Secure Hash Algorithm (SHA) value

for the original native file.

Submit all other electronic documents in image format, or native format if
the file is one of the types identified in subpart (a)(i), accompanied by
extracted text and the following metadata and information:

Metadata/Document
Information

Description

Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.

Modified Date The date the file was last changed and
saved.

Modified Time The time the file was last changed and

saved.

Filename with extension

The name of the file including the extension
denoting the application in which the file
was created.

| Originating Path

File path of the file as it resided in its
original environment.

Production Link

Relative file path to production media of
submitted native files. Example: FTC-
001\NATIVEVOINFTC-00003090.x1s.




Hash The Secure Hash Algorithm (SHA) value
for the original native file. '

v, Submit documents stored in hard copy in image format accompanied by
OCR with the following information:

Metadata/Document Description
Information

Beginning Bates number | The beginning bates number of the

document.
Ending Bates number The last bates number of the document.
Custodian The name of the custodian of the file.
vi. Submit redacted documents in image format accomparied by OCR with

the metadata and information required by relevant document type in
subparts (a)(i) through (a)(v) above. For example, if the redacted file was
originally an attachment to an email, provide the metadata and information
specified in subpart (a)(iii) above. Additionally, please provide a basis for
each privilege claim as detailed in Instruction 6.

Submit data compilations in electronic format, specifically Microsoft Excel
spreadsheets or delimited text formats such as CSV files, with all underlying data
un-redacted and all underlying formulas and algorithms intact.

If the Commission intends to utilize any electronic search terms, de-duplication
or email threading software or services when collecting or reviewing
information that is stored in the Commission’s computer systems or electronic
storage media, or if the Commission’s computer systems contain or utilize such
software, the Commission must contact Counsel for Respondent to discuss
whether and in what manner the Commission may use such software or services
when producing materials in response to this subpoena.

Produce electronic file and image submissions as follows:

1. For productions over 10 gigabytes, use IDE, EIDE, and SATA hard disk
drives, formatted in Microsoft Windows-compatible, uncompressed data
in a USB 2.0 external enclosure;

ii. For productions under 10 gigabytes, CD-R CD-ROM optical disks
formatted to ISO 9660 specifications, DVD-ROM optical disks for
Windows-compatible personal computers, and USB 2.0 Flash Drives are
acceptable storage formats; and



iii.  All documents produced in electronic format shall be scanned for and free
of viruses prior to submission. Counsel for Respondent will return any
infected media for replacement, which may affect the timing of the
Commission’s compliance with this subpoena.

iv. Encryption of productions using NIST FIPS-compliant cryptographic
hardware or software modules, with passwords sent under separate cover,
is strongly encouraged.'

g Each production shall be submitted with a transmittal letter that includes the FTC
matter number; production volume name; encryption method/software used;
passwords for any password protected files; list of custodians and document
identification number range for each; total number of documents; and a list of
load file fields in the order in which they are organized in the load file.

6. All documents responsive to this subpoena:

a. Shall be produced in complete form, unredacted unless privileged, and in the
order in which they appear in the Commission’s files;

b. Shall be marked on each page with identification and consecutive
document control numbers when produced in image format;

c. Shall be produced in color where necessary to interpret the document (if the
coloring of any document communicates any substantive information, or if black
and white photocopying or conversion to TIFF format of any document (e.g., a
chart or graph) makes any substantive information contained in the document
unintelligible, the Commission must submit the original document, a like-color
photocopy, or a JPEG format image);

d. Shall be accompanied by an affidavit of an officer of the Commission stating that
the copies are true, correct, and complete copies of the original documents; and

e. Shall be accompanied by an index that identifies (i) the name of each person from
whom responsive documents are submitted; and (ii} the corresponding
consecutive document control number(s) used to identify that person’s
documents. Respondent will provide a sample index upon request.

7. If any documents are withheld from production based on a claim of privilege, the
Commission shall provide, pursuant to 16 C.F.R. § 3.38A, a schedule which
describes the nature of documents, communications, or tangible things not

" The National Institute of Standards and Technology (NIST) issued Federal Information
Processing Standard (FIPS) Publications 140-1 and 140-2, which detail certified cryptographic
modules for use by the U.S. Federal government and other regulated industries that collect, store,
transfer, share, and disseminate sensitive but unclassified information. More information about
FIPS 140-1 and 140-2 can be found at http://csrc.nist.gov/publications/PubsFIPS.html.



32181325.1

produced or disclosed, in a manner that will enable Counsel for
Respondent to assess the claim of privilege.

If documents responsive to a particular request no longer exist for
reasons other than the ordinary course of business or the
implementation of the Commission’s document retention policy but
the Commission has reason to believe have been in existence, state
the circumstances under which they were lost or destroyed, describe
the documents to the fullest extent possible, state the request(s) to
which they are responsive, and identify Persons having knowledge of
the content of such documents.

The Commission must provide Counsel for Respondent with a
statement identifying the procedures used to collect and search for
electronically stored documents and documents stored in paper format.
The Commission must also provide a statement identifying any
electronic production tools or software packages utilized by the
Commission in responding to this subpoena for: keyword searching,
Technology Assisted Review, email threading, de-duplication, global
de-duplication or near- dc-duplication, and

a. if the Commission utilized keyword search terms to identify
documents and information responsive to this subpoena, provide
a list of the search terms used for each custodian:

b. if the Commission utilized Technology Assisted Review software;

i. describe the collection methodology, including: how the
software was utilized to identify responsive documents;
the process the Commission utilized to identify and
validate the seed set documents subject to manual
review; the total number of documents reviewed
manually; the total number of documents determined
nonresponsive without manual review; the process the
Commission used to determine and validate the accuracy
of the automatic determinations of responsiveness and
nonresponsiveness; how the Commission handled
exceptions (“uncategorized documents™); and if the
Commission’s documents include foreign language
documents, whether reviewed manually or by some
technology-asststed method; and

ii. provide all statistical analyses utilized or generated by
the Commission or its agents related to the precision,
recall, accuracy, validation, or quality of its document
production in response to this subpoena; and identify
the person(s) able to testify on behalf of the
Commission about information known or reasonably

10
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available to the organization, relating to its response to
this subpoena.

c. if the Commission intends to utilize any de-duplication or email
threading software or services when collecting or reviewing
information that is stored in the Commission’s computer
systems or electronic storage media in response to this
subpoena, or if the Commission’s computer systems contain or
utilize such software, the Commission must contact Counsel for
Respondent to determine, with the assistance of the appropriate
government technical officials, whether and in what manner the
Commission may use such software or services when producing
materials in response to this subpoena.

Any questions you have relating to the scope or meaning of anything in
this subpoena or suggestions for possible modifications thereto should
be directed to Gregory Stone or designee at (213) 683-9100,
Gregory.Stone@mto.com. The response to the subpoena shall be
addressed to the attention of Gregory Stone, Munger Tolles & Olson
LLP, 355 South Grand Avenue, 35 Floor, Los Angeles, CA 90071, and
delivered between 8:30 a.m. and 5:00 p.m. on any business day.

11
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United States of Amenca
Federal Trade Commisson

1-800 Contadts, Inc

c/o Garth Vincent, Esqg.

Mungar, Tolles & Olson LLP

355 Bouth Grand Avenue, Los Angeles, CA 30071

CIVIL INVESTISATIVE DEMAND

This demand is issued pursuani to Section 20 of the Federal Trade Commission Act, 15 U 8.C. § 57b-1, in the course
of an investigation {o determine whether there is, has been, or may be a viglation of any laws administered by the
Federal Trade Commission by sonduct, activities or propesed action as described in ftem 3

2. ACTiGN REQUIRED
¢ Youarerequired to appear and testify,

LOCATION OF HEARING

Federal Trade Commission
4(7 Seventh Street, SW
‘Rrom CL-5538
Washmaten, DG 20540

YOUR APPEARANCE W!LL BE BEFORE

Gustav P Chiaralie. Esg.

| DATE AND TIME OF HEARING OF. DEPGSITION

Fehruary 17. 7013

I~ Yeu are required to produce a't documents descrined in the attached schedule that are in your possession, custody, of
corirol, and to make them availablé at your address indicated above for inspection and copying or reproduction at the

2ta anid time spectfied below.

You are required to answer the interrogatories or

provide the wrtten roport deseribed onthe attiched schedule, Answer

gaCh interrogatory o) report separately and fully in writing Submit your answers of repont to the Records Custodian

ngried in item 4 on or before the date specified baiow.

34T E AND TIME THE COCUMERTS MUST 8E AVAILABLE
Febyuary 17, 2015

3. SUBLECT OF INVESTIGATICGN

1-800 Contsicts, Ine.. File Na. 1410200

4 RECORDS CUSTCDIAN/OEPUTY RECORDS CUSTOBIAN

[5 COMMISEICN COUNSEL

Geoffrey Green, Custodian ;
Barbara Blank, Deputy Custodian 1 Gustav P. Chiarello, Ez1.

. § ) :
DATE 135D COMMISSIONE

[t

] : 2‘3
il NS éi
TRUCTIONS AND NOTICES

Thie daivery RS demand 1o you by aar metbod prescrded by the ISR
[ules of Peachios iswgol service and may subject 30310 3 panay | eJ by faw for
zilure ta compy. The productcn: of dosuments or e sumniseion of answers a7t revan
1 response 10 {his demiand mast be made unger = swom cerdtuate. v the foim ponteg
on e sercrd page af this demand, by the paiscn fo anotn Py derand e drectedar o
AGt 2 ratursl purson, by persi U arnons having krawiedge of the facts ard
crsumnsionees of sush production of resparrinig for anowsny g eauh merngstory oF
rena guayhel The darant soes ot ragus Jpptival by OME andeés the Pagriaars
Raguwsiios Agt of 1580,

) PETITION TO LIMIT OR QUASH
The Cormisscn's Russ of Practice reqore 71t 3ny Doltion 70 lant or grash fnis
dernard os Her winin 20 days 2ftes sendace, o ke renwn 330 s less thag M0 dars
22a¢ weruge, prior 10 e fun Jte. The gegirge end-tvpive wi s of the paidan prast
o flon wis) Boe Zotretsy of (i Fadeest Trade Commissm. endorg ooy soculd La
S0t the Coremlesion Counse namen it bom 2

YOUR RIGHTS TO REQULATORY ENFORCEMENT FAIRNESS
Thie FTC aas 3 longstanmeg rommilmeni ta a fax mguiory en‘orcement environmeat
i yau are @ small busness funde Emad Businass Admmsralion clandands) yas hase
4 right to contas! 1he Seali Buswiess Admiustralior ¢ Natuaal Ombudaman o 1-388-
REGFAIR [1-£85.734-3247; nr wir 853 guviumiandsmar regzrdmg the mess oi Ing
eempliancs aod srforcemant netnlles of B szency “ou should understand toaever
ina1 the Nationa! Ombudsman cannof changs, step, or ielay a fudiel ageacy
£algeeeren acon )

The PTE stroty forwds sstaliatury Sols by 08 2minyeds and yow sl not b penalized:
o EAprEEtiNYg @ Concern sk 5t these alliveas.

TRAVEL EXPENSES
JiE M8 €90 0867 raset vauchsr 1D 0:0IT LOMPensStian i which you dreenttind 553
wiress 1or the Commssion The somowdes revel voucasr ardd this demand shouy s
DRESLRt 10 SusTISEon Souasedor paymen. if vou are permane otz ortemporsily
i 2onswmhere Ghef e Pl ddrens o s demend 903 1 20Uk reguire exceseve
fravel for yud i soprar yau rust et pror approve: frors Comanssinn Counsel

A copy of the Unmnissioos foes of Prassian s swesfebis orine o U o0
F LRl Ao PEpoy anpis 0 dvdt able {inan tag et

FYC rorm 144 {rey 2.08:



Form of Certificate of Compliance*

“We do certify that all of the documents and information required by the attached Civil Investigative Demand
which are i the possession, custody. control. or knowiedge of ine person-to whom the demand is girected
nave been submitted to a custodian named herein.

'f a document responsive to this Civil investigative Demand has not been submitted. the objeciions to its
-submission and the reascns for the abjection have been stated.

if an interrogatory or a portion of the raquest has not been fully answersd or a portion of the report has not

bsen completed, the objectionsto such interrogatory or uncompleted pertion and the reasons for the
objections have been stated.

Signature

Title

Sworn 1o before me this day

© Nutury Pubhie

*In ine avent that more than oxs pereon is responsible far complying with this dermand, the cerlificats shall kerli¥y the
documents for which sach certifying individual was responsible. In place of 8 swom stotornest. the avove tenificate of
comphance may be suppotted by an ursworn cedaraton as _pmw:dad forov28US < § 1746,

FTC Form H44-Back lrev, 2/08;



CIVIL INVESTIGATIVE DEMAND ISSUED TO 1-808 CONTACTS, INC.
Fife No. 1410200

SCHEDULE

For the purpose of this Civil favestigative Demand (~CID™). the following definitions and

instracthions apply:

S
»

s

DEFINITIONS

“Company.” “1-800,” and “you” or “your” shall mean 1-800 Contacts, Inc., its-directors,
officers, trustees, employees, attomeys, agents, consultants. and representatives, its
domestic and forcign parents. predecessors, divissons, subswdiarfes, affiliates, partnerships
and joint ventures. and the directors, officers, trustees, employees, attorneys, agents,
consultants, and representatives of its domestie and foreign parents, predecessors;

divisions, subsidiarics, atfiliates, pattnerships and joint ventures.

“Agreement’” or “contract” shall mean any oral, wotten. or implied contract,
arrangement, understanding, or plan, whether formal or mtozmal, between two or more
persons, wgether with all modifications or amendments thereto.

“And.” as well as ~or.” shall be construed both conjunctively and disjunctively, as
necessary. it order to bring within the scope uf any Specification in the Schedule all
information that otherwise migh? be construed fo be outside the scope of the
Specification.

“Any" shall be construed 1o inciude “all.” and “ali™ shall be construed o nclude “any.”

"Communication” shall mean any transmittal, exchange, transfer, or dissemination of
information, regardless of the means by which it 13 accomplished, and includes all
communications, whether written or oral, and all discussions, meetings, teiephone
conunumnications, or email contacts.

"“Competitﬂr“ includes the Company. and shall mean any person engaged in the business
of selling contact lenses to consumers.

“Containing” shall mean containing. describing, or interpreting. i whole or in part.

“Biséuss” or “discussing” shall mean; in whole or in part, constituting, containing,
describing, analyzing. explaining. or addressing the designated subject matter, regardiess
of the length of the treatment or detail of analysis of the subject matter, but not merely
referring to the designated subject matter without elaboration. A dovument that
“discusses” unother document inciudes the other document iiself

“Docaments” shall mean all writien. recorded, transeribed. or graphie matter of every
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type and description, however and by whomever prepared. produced, reproduced,.
dissemmnated. or made, meluding, but oot Himated to, analyses, letters, telegrams,

‘memnoranda, reports, bills, receipts, telexes, contracts. invoiees, books. accounts,

statements. studies, spreadsheets., presentations, surveys, pamphlets. notes, charts, maps,

‘plats, tabulations, graphs, fapes. data sheets. data processing cards, printouts, nef sites,

microfilm, indices. calendar or diary entries, manuals, goides, outhnes, sbstracts,,
histories, agendas, minutes or records of mectings, conferences, eloctronic mail, and
telephone or other conversations or communications, as well as films. tapes, or slides, and
all other data compilations in the possession, custody, or control of the Company; or to
which the Company has access. The term “documents” includes the complete original

document {or a copy thereof if the original is not available), all drafts (whether or not they

resulted i a final document). and 211 copies that differ in any respect from the ongnal,
including any notation, underlining, marking. or information not on the onginal The term
“gther data compilations” includes information stored in, or accessible through,
computer or sther information retrieval systems, together with instroctions and all other .
material necessary to use or interpret such data compilations. If the name of the person or
persons who prepared, reviewsd, or reecived the document and the date of preparation,
review, or receipt are not clear on the face of any document, such information should be
provided separately.

“Documents sufficient to show™ and “documents sufficient to identify™ shall mean
both documents that are necessary and documents that are sufficient to provide the
spectfic information. If summaries. compilations, hsts, or synopses are svailable that
provide the information being requested. these may be provided in lieu of the underlying:
documents.

“Each” shall be construed to include “every,” and “every™ shall be construed to include
“eaeh.”

“Effect” shall mean the actual. intendzd, forecast. desired. or contemplated consequence
or result of an achion or plan.

*Person” includes the Company, and shall mean any natural peison, corporate entity.
partnership, assoclation, joint venture, governmental entity, trist, or any other
organization or entity engaged m comunerce:

“Plan” or “plans” shall mean tentative and preliminary proposals. surategies.
recotmendations, analyses, reports, or considerations. whether or not precisely

formulated, finalized. authorized, or adopted.

“Referring to.” “relating to.” “regarding” or “about™ shull meun, m whole or in part.
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constituting, containing, concerning, embodying, reflecting, discussing, explaining,
descobing, avalyzing, identifymg, siating, referring 1o, dealing with, or in any way.
pertaining to.

“Settlement Agreement” or “Settlement Agreements” shall mean, in whole or in part,
in singular or plural, any agreement entered into by ot between 1-800 and any other
person to resolve any allegation, dispute. litigation, or other matter concerning any of
1-800°s trademarks.

INSTRUCTIONS

The respense to this CID shall be submitted in the following manner:

‘Unless otherwise indicated. each specification in this CID covers documents and

information dated, generated, received, or in effect from Ianuary 1, 2002, to thirty days
before the day when the Company provides the Commission with its final document

submission, the executed certification {form, and other compliance-related documents

described in Instruction 12 (“Request Peciod™). The Company shall preserve documents
responsive to the CID credted or received after the Request Period until 2 Commission
representative notifies the Company that the investigation has ended

txcept for privileged material, the Company will produce each responsive document 1
its entirety by including all attachments and all pages. tegardless of whether they directly
relate to the specified subject matter. The Company should submit any appendix, table, or
other attachment by either attaching it to the responsive document or clearly marking it to
indicate the responsive document to which it corresponds. Except for privileged material.
the Company will not redact. mask, cuf; expunge. edit, or delete any responsive document
or portion thereof (n any manner.

Compliance with ihis CID requires a search of all docurments in the possession, custody.

“or control of the Company including, without Hmitation, those documents held by any of

the Company's otlicers. directors, employees, agents. representatives, or legal counsel,

whether or not such documents are on the premises of the Company. If any person is

unwilling to have his or her files searched. or is onwilling to produce responsive
documents, the Company must provide the Commission with the following information
as to cach such person: his or her name, address, telephene number, and relationship to
the Company. In addition te hard cupy documents. the search must include all of the
Company’s Electronically Stored Information

Form of Producticn. The Company shall subimit all documents as mstructed below absent
written eonsent signed by the Assistant Director.
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a. Docurnents stored in electronic or hard copy formats in the ordinary course of

business shall be submitted in the following electronic format provided that such

copies are true, correct, and complete copies of the original decuments:

1. Submit Microsoft Excel,:Access, and PowerPoint files in native format

with extracted text and applicable metadata and information as described

in subparts {a)(111) and (a)(iv),

i Submit emails in image format with extracted text and the following
mctadata and mformation:

Description

Metadata/Document

Information

Beginning Bates The beginning bates number of the document.
number

Ending Bates number

- The last bates number of the document,

| The name of the orignai custodian of the ﬂ'I;e.

Custodian
To. | Recipient(s) of the email, |
From The person who a#fhc}i'ed the email.
e Person(s) copicd on the cmail.
BCC | Persons) blind copicd on the einail.
Subjcet Subject line of the email.

. Date Sent | Date the email was sent..
Time Sent I Time the email was sent, _

Date Recerved

{Da’fé the emaﬂ was rcce'ived. )

Time Received Time the emait :was received.
Anaaﬁmcme | The Décum_ent_fD of attachmént{s).
Mail Folder Path | Location of erivail in persanal folders,
: subfolders, deletod items or sent items.
Message 1D | Microsoit Qutlook Message ID or simular

{ value in other message systems.
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Submit email attachments 1 image format, or native format if the file is

oncof the types identified in subpart (a)(i), with extracted text and the
following metadata and infbrmation:

MetadataDocument

Description
Informatmn o
| Beginning Bates number | The beginming bates number of the:
mn { document. _
Ending Bates numbor 1 The last bates number of the di)cutnent,
Custodian | The name of the ongmal custodian of the
' file.
Parent Email | The Document D of the parent email.
| Modified Date ] The date the fife was fnst changed and
Modified Time | The hme the file was la'«st Lhanged and

saved.

| Filename with extension

| The name of the file including the extension
i denoting the application in which the file
| was created.

! Production Link

{ Relative file path to production ni-édxa of
| submitted native files. Example:
| FIC- OGI‘NATlVE‘&}Gl\f-TQ £ODO3090.x1s,

Hash

| The becure Hash ddz,omhm (aﬁA} valuye

for the original native file,

Submit all'other elecirome documents in image format, or native format if
the file is one of the types dentified in subpart (a)(i). accompanied by-
extracted text and the following roetadata and information:

Metadata/Doecument
Information

Description

Beginning Bates number

| dovument,

The beginmng hates number of the
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Ending Bates number The last ﬁaics: num}ier ot thﬁ document
Custodian | The name of the original custodian of thé
e _ _
Modified Date The date the file was last changed and
; e | saved.
‘Modified Time The time the file was last changed and
saved.

Filename with extension | The name of the file including the extension
dencting the application in which the file
| was created.

Ot‘ig.in:ating. Path | File path of the file as it tesided inits
| original environment. _ |

Production Link Relative file path to production media of
‘submitted native files. Fxample:
FTC-O0IWATIVEMOT\WFTC-00003090.x1s.

Hash | The S-écuré Hash Aigonthm (SHA) val ué
| for the onginal native file

Submit documents stored 1 hard copy mimage format accompanied by
OCR with the following tnformation:

‘Metadata/Docvment Description

Beginning Bates number '_ The beginning bates nuruber of the |
A _ dacument. _
Ending Bates number The Tast bates number of the _dﬂ-éumm:f.
! Custodian S The n;'_ims: of fhe original custﬂdmnéf thé
fie

st

Submit redacted documerits in PDF format accompanied by OCR with the
metadata and information tequired by relevant document type in subpurts

{a){1} through (a){v} above. For example, if the redacted file was onigmally
ar attachment to an eraall, provide the mctadata and isformaiion specified
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1n subpart (#)(iii) above. Additionally. please provide a basis for each
privilege claim as detailed in Instruction 6.

b. Submit data compilations in clectronic fortat, specxﬁe_:’ally Microsoft Excel
spreadsheets or delimited text formats such as CSV files, with all underlying data
un-redacted and all underlying formulas and algorithms intact

C. If the Company intends to utilize any de-duplication or email threading software
or services when collecting or reviewing information that 1s stored in the
Company s computer systems or electronic storage media, or if the Company’s
computer systems contain or utihze such software, the Company must contuct the
Commission tv determine. with the assistance of the appropriate Conumission
representative, whether and in what manner the Company may use such software
or services when producing materials in response to this CID.

d. Produce clectronic file and image submissions as follows:

i For producuons over 10 gigabytes, use IDE, EIDE. and SATA hard disk
drives, formatted in Microsoft Windows-compatible, uncompressed data
in a USB 2.0 external enclosure;

i1 For productions under 10 gigabytes, CD-R CD-ROM optical disks
'Winﬁaws,-ct_\mpdtihié.perst.}nal computers, and USB 2,0 Flash Drives are
acceptable storage formats; and

of viruses prior 1o submission. _The Commission will return any infected
med:a for replacement, which may atfect the tfiming of the Company’'s
compliance with this C1D.

ui. All documents produced in electiomic format shall be scanned for and free

iv.  Encryption of productions using NIST FIPS-compliant crvptographic
hardware or software modules, with passwords sent under separate cover,
is strongly encovraged.'

' The National Institute of Standards and Technology (NIST) issued Federal Information
Processing Standard (FIPS) Publications 140-1 and 140-2. which detai] certitied ervptographic
modules for use by the U_S. Federal government and other reguluted industries that colleet, store.
transfer. share, and disseminate sensuive but unclassified information. More informaiion about
FIPS 140-1 and 140-2 can be found at hitp:/csre nist. gov/publications PubsFIPS him]
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€. Each production shall be submutted with a transtmittal Jetter that ineludes the FTC
matter nummber; production volume name: encryption method software used;
passwords for any password protocted files; list of custodians and document
identification number range for each; total number of documents; and a list of
load fite fields in the order in which they are orgamized 1n the Joad file:

5. All documents responsive to this CID:

3. Shall be produced in complete form. unredacted unless privileged. and in the
order in which they appear in the Company’s files;

b. Shall be marked on each pape with corporate identification and congecutive
document control numbers when produced n image format;

] Shall be produced in color where necessary to interpret the document (if the
coloring of any document comumunnicales any substantive information. or if black
and whrte photocopying or conversion o TIFF format of any document {e.3.. a
charf or graph) makes any subsianiive informadon coniained in the document
unintelligible, the Compagy must subnut the original document, a like-color
photocopy, or a JPEG format image):

d. Shall be accompanied by an affidavit of an officer of the Companly stating that the
copies are frue, correct, and complete copies of the original documents: and

¢ Shall be accompanied by anindex that identifies (i) the name of each person from
whom responsive documents are submitted; and (1) the corresponding

consecuiive document control number(s) used to 1dentify that person’s documerits,
The Commission representative will provide a sample index upon request.

6. i the Company withholds any responsive document or masks or redacts any portion of
any responsive document based on a claim of privilege or wark-product immunity, the
Company must provide the Commission with 2 log describing the privilege claim and all
facts supporting the claim sufficient to comply with Federal Trade Commission Rule of
Practice § 2.8A, 16 C.F.R. § 2.8A. For each document withheld, masked, or redacted, the
log shali list the followmng' (a) specific grounds for claim of privilege or immunity, (b)
type of document, {c) title, (d) author(s), (e} date, (1) addressves and recipients of the
-origial document or any copy thereof (including persons “ec’d” or “blind cc’d”). (g) 2
description of the subject matter, with sufficient detail to assess the clamm of privilege, (h)
a description jdentifving each attachment to the document, (i) the page length of the
document, {j) the relevant speetfication(s), énd (k) lur redacted documents, the document
coritrol number {as described in Justruchon S). Additionally, for each document withheld
urider a claim of attorney work-prodict immunity, the log will list: {1y whether the
docurient was prepaced 1p anticipation of litigation or for inal, (m) the other parties ur
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expected other parties to the htigation and wheiher that party is adverse, () case number,
{0} complaint filing date, and (p) court name. For cach person listed, the log will include
the person’s full name, address, ob title, and employer or firm; for each non-Company
recipient. include such additional description sufficient to show that individual's need to
know the information contained in the document. Please denote all attorneys with an
asterisk (7).

The privilege log shall be submitted as a Microsoft Excel or other native file,

An attachment to & document must be entitled to privilege in its own right. If'an
attachment is responsive and not entitled to privilege 11 its own nght, 1t taust be provided.
The Company must provide all non-privileged portions of any responsive document for
which a claim of privilege is asserted, noting where redactions in the document have been
made. With respect to documents withheld on grounds of privilege that discuss or
describe any 11.S. or foreign pateat, each individual patent identified m the withheld
document must be specified hy 1ts patent number.

Pocutrients written in a language othet than English shall be translated into English, with
the English translation attached to the foreign langeage document.

Do not destroy or dispose of documents responsive to this CID, or any other documents
relating to the subject matter of this CTD, The desfruction or disposal of such docurents
during the pendency of this investigation mught constitute a felony i violation of 18

U S.C. §1503 and 18 i S.C. §1512.

Do not produce any Sensitive Personally [dentifiable Information (“Sensitive PU™} or
Sensitive Health Information ("SI} prior to discussing the information witha
Commission representative. If any document responsive to a particilar specification
contains unresponsive Scasitive PII or SHI, redact the unresponsive Sensitive PH or SHI
prior to producing the document.  The term “Sensitive PIT” means an individual’s Secial
Security Number alone or an individual's name. address.or photie number in combination
with-one or more of the following: date of birth: driver™s lcense number or other state
identification number, or a foreign country equivalent: passport aumber; financial account
number; or credit or debit card number. The term “SHI™ inciudes medical records and
other individually identifiable health mformation, whether on paper. in electronic form, or
wommuricated orally, SHI relates to the past, present, or future physical or mental health
or condition of an indtvidual, the provision of health care to an mdividual, or the pasi,
present, or future pavment for the provision of health care 10 an individual,

The Company must provide the Coramission with the following: (1) a statement
tdentifying the procedures used to search for Electronically Stored Information
documents; and (b) a statement identifying the procedures used to search tor documents
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stored in paper format. incleding for each document custodian. identification of
indrviduals who provided information on the lacation of responsive docurpents.

‘The Company must comply with this CID by submuiting all documents and information

résponsive to it on or betore the dates wdentified in this CID, In addition, when it has
completed production, the Company must also submit the execuied and notarized
cerntfication form (attached). nn order for the Company”s response to this CiD to be
complete, the attached certification form must be executed by the official supervising
comphance with this CID, notanzed, and submitted along with the responsive materials,
The Company should submit responsive documents to Gustav P. Chiarello, Esq.. Federal
Trade Commission, Bureau.of Competition, Constitution Center, 400 7" St.. $W, Room
5508, Washington, DC 20580.

Compliance with this CID requires the Company to submit to the Commission. on or
before the due dates indicated, all responsive documents, data, information and the
following:

8 Executed and notarized certfication form, which is mncluded herewith:

b. Privilege Log accoarding {o Instruction 6, if any responsive documents are
withholg or redacted:

& List of any persons (by name, address, telephone number, and relationship to the

Company) whosc files have not been searched according to Instruction 3;

d. For each document subnutted, information sufficient to identify the name of the
person from whose files the document was obtained {document castodian),
according to Instruction 3: and

e. Stutement of the procedures used by the Company to comply with this C1D,
according to Instruction 10,

If the Company believes that this CIDs specifications can be parrowed consistent with
the Commission’s need for information, we encourage it to discuss possible

‘modifications with a Comnission representative at the earliest possible date Note that an

authorized Commission represontative, the Assistant Director, rhust agree in wniting to
any moditications to this CID. Al inguinies about this CiD and saodification requcsts
should be directed to Gustav P. Chiarcllo, Attorney, at (202) 326-2633,
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SPECIFICATIONS OF INFORMATIOR AND DOCUMENTS 70 BE PRODUCED

Submit a current organization chart and the most recent telephone and other personmel.
directories for 1-R00.

In spreadsheet form, state in dollars the Company’s anneal and monthly sales revenue
during the Reqaest Period for contact lenses in total, and separately, for each of the
following consumer channels:

a.. Online;

b. Telephone-order,

¢ Mailworder; and

d.  Other (and identify “Other” channels).

in spreadsheet form, state in deilars the Company’s antiual and monthiy expenditure
on advertising during the Reguest Penod for contact lenses in total, and separately for
each of the following advertising channels:

a  Telovision;

b. Radio:

¢c.  Bilthoard;

4. Pont;

e. Search advertising;

f. ‘Onlne advertising that is not search advertising: and

g Dther (and identify “Other” channels).

Subrint all doecuments that discuss or analyze competition in the sale of contact fenses,
including without limitation, all documents that discuss or analyze: (1) the market share
or competitive position of any Competitor; (11} the relative strength or weakness of anv

Competitor; (i1} market supply and demand conditions; and-(1v) efforts to wi sales or
customers from any Compesiter, and losses of sales or customers to ety Competitor,
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Submii ali documents relating to 1-80(°s plans or strategy for the saie of contact
lenses. including, but not limited to, all: strategic pluns: business plans; marketing
plans; advertising plans; pricing plans; forecasts: strategies and decisions; markoet
studies; and presentations to management comumitiees. vxecutive cominittees, and
boards of directors.

Submit all documents relating to 1-800°s or any other person’s plans or strategy
relating to search advertising, including,. but not limited to, all documents relating to:
any study, analysis, or evaluation of search advertising, the value of search advertising;
the value of bidding on Competiters” trudemarks as keywords in auctions; snd the
etfect of bidding on Competitors™ trademarks as keywords in auctions.

Describe in detail how 1-800 implemented ifs search advertising strategy, including the
following information:

a.  Alist of all keywords bid upon during the Request Period. with trademarked
‘keywords identified; ‘

b. A tist of all negative keywords implemented during the Request Period, with
trademarked negative keywords identified. and an explanation of how the negative
keywords were selected, and how they have been implemented: '

¢. In spreadsheet form. state the dollar amount paid per click, by search advertising
platform, by keyword. during the Request Period:

d. In spreadshect form, state the monthly sales (in dollars and unils) generated by
each scarch advertising platform, hy keyword, dwfing the Request Period, and

e. How 1-800 defines a “conversion™ from a search advertisement, along with
1-800°< conversion rate on cach search advertising platforin,

Deseribe, and submit all documents relating to, the eftect of any Competitor's bid on
1-800°s trademarks as keywords in any search advertising auction omn:

a. 1-860°s scarch advertising strategy;
b.  1-800°s strategy for non-scarch adverhising;
¢.  |-800’s retail sales strategy: and

d. 1-800s sales or revenues, including, but not limited to, ¢stimated Jost sales fin
doilars and units).
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Describe, and submit all documents relating to, the effect of a bid by 1-800 on any
Competitor’s frademarks as keywords in any search advertising auction on:

a. 1-800"s search advertising strategy;

b.  1-800's strategy for non-search advertising;

¢.  1-8007s retail sales strategy; and

d. 1-8007s sales or revenues.

ldentify every emplovee or other person who has worked on behalf of 1-800 on brand
marketing and/or advertising campaigns, and identify the relevant marketing or

advertising channel (breaking out search advertising as a separate advertising category
or sub-category).

of 1-800"s trademark protection and enforcement strategy, including, but not imited

t0: (i) 1-800’s plans, decisions. and strategies 1o file trademark infringement lawsuits

or seek settlements with Competitors; (11} how 1-800 identified alleged infringers; (iii)
how [-800 determined that infringement had oceurred; (1v) what actions 1-800 took to
proteel or énforge its trademvarks: (v) the effect of 1-8007s strategy on competition,
prices, output, or costs of search advertising; {(v1) the etfect of 1-800's strategy on
competition. prices, output, or costs of contact lenses; and (vi1) the effect of 1-800"s
sirategy on 1-800. consumers of contact lenses, any Competitor, or any search
advertising platform,

Submit all documents relating to any Settlement Agreement, including. without
hmitatien, all documents relating to: {1) the origin, purpose, objective, or intent of any
Settlement Agreement; (1i the effect of any Settlement Agreement on competition,
prices, intput, or costs of contact lenses: (iii) the effuct of any Settlement Agreement

-on competition, prices, outvut, or costs of search advertising. (iv) the enforcement of

any Settlement Agreement; (v) the breach of any Settlernent Agreement: (vi) the effoet
of any Settlement Agreement on 1-804, consumers of contact lenses. any Competitor,
or any search advertising platform; and (vi1) the actaal, contemplated, forecast, or
intended cost or benefits of any Settlement Agreement.

Submit ail documents relating to, or evidencing. consamer confuston in connection
with aniy Competitor’s use of 1-800°s trademarks as keywords 1n a search advertising
auction.

Subnut ali documents produced m connection with any trademark or antitrust litigation
w which 1-804) has been (or 1s currently) a party, inciuding, but not limited to, all
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pieadings, correspondence, discovery requests and responses, expert reports. studies or

‘analyses, and deposition transeripts,

Submit all documents relating to any Comwnunicabien between 1-800 and any

Competitor relating to any:

a.  Trademark litigation or threatened trademark litigation;
h.  Settlement Agreement; or.

e Agrecment not 1o bid on kevwords. or to implement negative keywords, in any
search advertising auction.

Identify, and provide all documents relating to, any pmcempetitwe justifications or
efficiencies for any Settlement Agreement.

Submit documents sufficient to show. 1-800°s document retention and document
destriction policies.
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CERTIFICATION

1-800 Contacts, Inec.
FIC File No. 141-0200,

The response to this Civil Investigative Demand. together with any and all appendices
and aftachments thércto, was prepared and assembled under my supervision in accordance with
instructions issued by the Federal Trade Commission: Subject to the recognition that. where so
indicated, reasonable estimates have been made because books and records do not provide the
required infonnation. the information is, to the best of my knowiedge, true, correet, and
complcte.

Where copies rather than originai documents have been submutted, the copies are true,
correct. and complete. 1f the Commission uses such copies in any court or administrative
proceeding, the Company will not object on the basis that the Commussion has not offered the
oniginal document. '

{Tyﬁe or Print Si gnature)

{Type or Print Tiﬂt.:) '

{Company) '

Subseribed and sworn o before me at the Crty of __ _ .

State of . s ihis dayof ; 30

(INotary Public)
My commiss:on expires’
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of Docket No. 9372

1-800 CONTACTS, INC,,
a corporation

COMPLAINT COUNSEL’S FIRST SET OF REQUESTS
FOR PRODUCTION TO RESPONDENT 1-800 CONTACTS, INC.

Pursuant to the Federal Trade Commission’s Rule of Practice, 16 C.F.R. § 3.37, and the
Definitions and Instructions set forth below, Complaint Counsel hereby requests that Respondent
1-800 Contacts, Inc. (“1-800 Contacts™) produce within 30 days all documents, electronically
stored information, and other things in its possession, custody, or control responsive to the
following requests:

L All Documents Relating to correspondence between 1-800 Contacts and any other
Person related to Negative Keywords. See, e.g., 1-800F 00033564 (referring to a
“recommended list” of negative keywords provided in 2011 to Ciba and Vistakon).

2. For each Negative Keyword 1-800 Contacts has implemented during the Relevant
Period, Documents Sufficient to Show the first date on which 1-800 Contacts instructed a Search
Engine to implement such a Negative Keyword.

3. For each Negative Keyword 1-800 Contacts has implemented during the Relevant
Period, Documents Sufficient to Show any dates on which 1-800 Contacts instructed a Search
Engine to cease implementing such a Negative Keyword.

4, All documents submitted to the Federal Trade Commission and/or the Department
of Justice in connection with any filing made pursuant to the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 relating to a transaction to which 1-800 Contacts was a party. This
request includes documents submitted by 1-800 Contacts, as well as documents submitted by any
other person who made a filing relating to a transaction to which 1-800 Contacts was a party.

5. All documents submitted to the Federal Trade Commission and/or the Department
of Justice in connection with any Request for Additional Information made pursuant to the Hart-
Scott-Rodino Antitrust Improvements Act of 1976 relating to a transaction to which 1-800
Contacts was a party.



6. All Documents Relating to any Unilateral Pricing Policy adopted by a
manufacturer of contact lenses, such as the Unilateral Pricing Policies adopted by Johnson &
Johnson Vision Care, Alcon, Bausch + Lomb, and CooperVision, beginning on or about July
2014, including but not limited to: (a) Documents discussing the impact of a Unilateral Pricing
Poiicy on 1-800 Contacts; and (b} Documents discussing the impact of a Unilateral Pricing
Policy on any Competitor, Affiliate, or group of Competitors or Affiliates of 1-800 Contacts.

7. All documents related to correspondence between any employee, agent, or
representative of 1-800 Contacts and any employee, agent, or representative of any other seller of
contact lenses regarding: trademarks, litigation, advertising (including but not limited to search
advertising), or a contractual relationship between 1-800 Contacts and any other seller of contact
lenses (including but not limited to actual, potential, or claimed breaches of existing contracts).

8. All Documents Relating to contact lens purchases by customers or former
customers of 1-800 Contacts from any retailer seller of contact lenses other than 1-800 Contacts,
including documents analyzing switching by 1-800 Contacts’ customers and former customers
and/or switching by customers of other contact lens retailers.

9. All data used, presented, or summarized by Bain and Company in connection with
due diligence or competitive analysis of Vision Direct on behalf of 1-800 Contacts, including but
not limited to responses to surveys of contact lens consumers such as the data summarized in the
draft presentation “Vision Direct Competitive Positioning,” dated May 2015. See Bates number
1-800F_00056323.

10.  All analyses comparing 1-800 Contacts” prices to the prices of a Competitor.

11.  All documents analyzing the effect of increased price visibility on 1-800
Contacts’ sales, pricing, or profitability. This request includes, but is not limited to, all
documents created in response to Tim Roush’s request for analysis in 1-800F _00055885. The
term “price visibility” has the same meaning as in 1-800F 00055885.

12.  All documents, except for documents which have already been produced to the
Federal Trade Commission, responsive to Specifications 1, 4, 5, 6, 11, 12, 13, and 15 of the Civil
Investigative Demand issued to 1-800 Contacts on January 20, 2015, in connection with the
Commission investigation of 1-800 Contacts, FTC No. 141-0200, found in the following
locations:

a. the files of former 1-800 Contacts employee Josh Aston, including but not
limited to shared file locations Mr. Aston accessed in the ordinary course
of business; and

b. backup tapes which were restored in connection with the Civil
Investigative Demand issued to 1-800 Contacts on January 20, 2015 or in
connection with the Commission investigation of 1-800 Contacts, FTC
No. 141-0200.

13.  All documents relating to the existence, terms, scope, or implementation of any
Price Match Policy including but not limited to:
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a. Documents distributed to 1-800 Contacts employees with responsibility
for speaking with customers or potential customers, including but not
limited to scripts or other guidance provided to employees working within
a call center;

b. Documents created to inform any customer or potential customer about the
existence or terms of any Price Match Policy, including but not limited to
copies of all advertising relating to any Price Match Policy;

¢. Documents tracking, analyzing, or discussing the implementation, use, or
effectiveness of any Price Match Policy, including, but not limited to, any
log(s) that record price-match requests and fulfillment; and

d. Documents Sufficient to Show the following information relating to 1-
800’s Price-Match Policies: (i) the inception date and reasons for
implementing each Price Match Policy; (ii) any periods of time during
which any Price Match Policy was terminated, suspended, paused, not
honored, or otherwise not in effect; (iii) any actual or considered
modifications in advertising policies related to the Price Match Policy, and
the reasons therefor, (iv) the process required for consumers to take
advantage of each Price Match Policy; and (v) the identity of the contact
lens sellers whose prices were matched each time a 1-800 Contacts
customer paid a price pursuant to any Price Match Policy.

€. Documents Sufficient to Show the following information for each sale
made since January 1, 2004 pursuant to any Price Match Policy: (1) SKU
or UPC of product; (2) shipped date; (3) type of Competitor; ’ (4) discount
provided due to price match; (5) order revenues after price match; (6)
identity of Competitor; (7) whether Competitor was an internet seller; (8)
customer 1D number; (9) Order Number.

14.  Documents Sufficient to Show the Company’s quarterly and annual sales revenue
for contact lenses in total, and separately, for each of the following consumer channels:

Onling;

Telephone mail-order;

In-store; and

Other (identify “Other” channels).

poTp

15.  Documents Sufficient to Show on a quarterly and annual basis, for contact lens
sales both in total, and for each channel listed in Specification 14:

a. Contribution Margins (defined as selling price minus variable cost);
b. Net revenue (defined as revenue net of discounts and returns);

' This Request seeks the most precise available information regarding the Competitor’s line of business (e.g.,
internet seller, Eye Care Professional, mass market retailer, club store).
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c. Cost of goods sold,;
d. Credit card fees;
e. Variable selling, general and administrative costs.

16.  Documents Sufficient to Show, either by transaction or on a weekiy basis, for
each UPC or SKU number sold by 1-800 Contacts:

Date of sale;

UPC or SKU number;

Description of the product;

All classification variables and product descriptors;
Package size;

Sales revenue;

Total promotional discount;

Unit sales (i.e., quantity of each item sold);
Acquisition cost of the product; and

The distributor from which the item was acquired.

T ER M Ao o

17. Documents Sufficient to Show, on a weekly, quarterly, and annual basis, the
number of orders and dollar volume of sales that 1-800 Contacts attributes to each of the
following advertising channels:

a. Paid search advertising attributable to search terms on which 1-800 claims
trademark protection;

b. Paid search advertising attributable to search terms on which 1-800 does

not claim trademark protection;

Other online advertising (and identify other online channels);

Television;

Print;

Radio;

In-store advertising;

Other advertising.

g e o

18.  For each Ad Group 1-800 Contacts has used on any Search Engine, provide
Documents Sufficient to Show: the Campaign associated with the Ad Group, each Keyword
used in the Ad Group, and for each Keyword, the following data, on a daily basis:

Impressions;

Clicks;

Clickthrough Rate (CTR);

Maximum Cost Per Click Bid;

Keyword Matching Option (e.g., exact match, phrase match, or broad
match);

Cost Per Click;

Cost Per Action;

Cost Per Impression;

o peoep
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i. Cost USD;

J- Average Ad Rank;

k. Conversion Rate; and
1. Conversion Value.

19.  All documents Relating to surveys conducted of customers and potential
customers, and comments provided by customers or potential customers. See, e.g., 1-
800F_00075522; 1-800F_00075523; 1-800F_00075524; 1-800F_00075525.

20.  All documents Relating to communications or reports received from Hitwise Pty.
Ltd., Experian Hitwise, or any entity referred to as Hitwise in the ordinary course of Your
business. See, e.g., 1-800F 00072892; 1-800F_00072921.



10.

For the purpose of these Requests, the following definitions and instructions apply
without regard to whether the defined terms used herein are capitalized or lowercase and
without regard to whether they are used in the plural or singular forms:

DEFINITIONS

The terms “1-800 Contacts,” “1-800,” “Company” or “Respondent” mean Respondent 1-
800 Contacts, Inc., its directors, officers, trustees, employees, attorneys, agents,
accountants, consultants, and representatives, its domestic and foreign parents,
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and the
directors, officers, trustees, employees, attorneys, agents, consultants, and representatives
of its domestic and foreign parents, predecessors, divisions, subsidiaries, affiliates, and
partnerships and joint ventures.

The term “Ad Group” has the same meaning set forth by Google in connection with its
AdWords product: a collection of advertisements that “contains one or more ads which
target a shared set of keywords.” See https://support.google.com/adwords/answer/6298.

The term “Ad Rank™ has the same meaning set forth by Google in connection with its
AdWords product: “A value that’s used to determine [an advertiser’s] ad position (where
ads are shown on a page) and whether [an advertiser’s] ads will show at all.” See
hitps://support.google.com/adwords/answer/1752122%hl=en.

The term “Affiliate” means any Person other than 1-800 Contacts which attempts to
generate online sales for 1-800 Contacts in exchange for 2 commission on such online
sales.

The terms “and” and “or” have both conjunctive and disjunctive meanings.

The term “Campaign” has the same meaning set forth by Google in connection with its
AdWords product: “[a] set of ad groups (ads, keywords, and bids) that share a budget,
location targeting, and other settings.” See
https://support.google.com/adwords/answer/63047hl=en.

The term “Click™ has the same meaning set forth by Google in connection with its
AdWords product. See. https://support.google.com/adwords/answer/31799%hl=en.

The term “Clickthrough rate” (CTR) has the same meaning set forth by Google in
connection with its AdWords product: “the number of clicks [an] ad receives divided by
the number of times [the] ad is shown.” See

https://support.coogle.com/adwords/answer/2615875%hl=en.

The term “Competitor” means any person other than 1-800 Contacts engaged in the
business of selling contact lenses to consumers.

The term “Computer Files” includes information stored in, or accessible through,
computer or other information retrieval systems. Thus, the Respondent should produce
Documents that exist in machine-readable form, including Documents stored in personal
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11.

12,

13.

14.

15.

computers, portable computers, workstations, minicomputers, mainframes, servers,
backup disks and tapes, archive disks and tapes, and other forms of offline storage,
whether on or off company premises. If the Respondent believes that the required search
of backup disks and tapes and archive disks and tapes can be narrowed in any way that is
consistent with Complaint Counsel’s need for Documents and information, you are
encouraged to discuss a possible modification to this instruction with the Complaint
Counsel identified on the last page of this request. Complaint Counsel will consider
modifying this instruction to:

a. exclude the search and production of files from backup disks and tapes and
archive disks and tapes unless it appears that files are missing from files that exist
in personal computers, portable computers, workstations, minicomputers,
mainframes, and servers searched by the Respondent;

b. limit the portion of backup disks and tapes and archive disks and tapes that needs
to be searched and produced to certain key individuals, or certain time periods or
certain specifications identified by Complaint Counsel; or

c. include other proposals consistent with Commission policy and the facts of the
case.

The term “Containing” means containing, describing, or interpreting in whole or in part.

The terms “Conversion Rate” and “Conversion Value” have the same meanings set forth
by Google in connection with its AdWords product. See
https://support.google.com/adwords/answer/2684489%hl=en;
https://support.google.com/adwords/answer/6095947?hl=en.

The terms “Cost per Click”, “Cost Per Action,” “Cost Per Impression,” and “Cost USD”
has the same meaning set forth by Google in connection with its AdWords product.

The terms “Discuss™ or “Discussing” mean in whole or in part constituting, Containing,
describing, analyzing, explaining, or addressing the designated subject matter, regardless
of the length of the treatment or detail of analysis of the subject matter, but not merely
referring to the designated subject matter without elaboration. A document that
“Discusses” another document includes the other document itself.

The term “Documents” means all Computer Files and written, recorded, and graphic
materials of every kind in the possession, custody, or control of the Respondent. The term
“Documents” includes, without limitation: electronic mail messages; electronic
correspondence and drafts of documents; metadata and other bibliographic or historical
data describing or Relating to documents created, revised, or distributed on computer
systems; copies of documents that are not identical duplicates of the originals in that
Person’s files; and copies of documents the originals of which are not in the possession,
custody, or control of the Respondent.

Unless otherwise specified, the term “Documents” excludes (a) bills of lading, invoices,
purchase orders, customs declarations, and other similar documents of a purely
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16.

17.

18.

19.

20.

22.

23.

24.

25,

26.

transactional nature; (b) architectural Plans and engineering blueprints; and (c)
documents solely Relating to environmental, tax, human resources, OSHA, or ERISA
issues.

The term “Documents Sufficient tc Show” means both documents that are necessary and
documents that are sufficient to provide the specified information. If summaries,
compilations, lists, or synopses are available that provide the information being
requested, these may be provided in lieu of the underlying documents.

The terms “each,” “any,” and “all” mean “each and every.”

The term “Impression” has the same meaning set forth by Google in connection with its
AdWords product. See https:/support.google.com/adwords/answer/63207hl=en,

The term “Keyword” has the same meaning set forth by Google in connection with its
AdWords product: “[w]ords or phrases describing [an advertiser’s] product that [the
advertiser] choose[es] to help determine when and where [the advertiser’s] ad can
appear” in response to an internet search by an end user. See
hitps://support.google.com/adwords/answer/6323 ?hi=en.

The term “Keyword Matching Option™ has the same meaning set forth by Google in
connection with its AdWords product. See
https://support.google.com/adwords/answer/24978367hl=en.

The term “Maximum Cost Per Click Bid” has the same meaning set forth by Google in
connection with its AdWords product. See
https://support.google.com/adwords/answer/63267hl=en

The term “Negative Keyword” has the same meaning set forth by Google in connection
with its AdWords product: “[a] type of keyword that prevents [and advertiser’s] ad from
being triggered by certain words or phrases.” See
https://support.google.com/adwords/answer/105671 ?hl=en.

The term “Person” includes the Company, and means any natural person, corporate
entity, partnership, association, joint venture, governmental entity, trust, or any other
organization or entity engaged in commerce.

The terms “Plan” or “Plans” mean proposals, strategies, recommendations, analyses,
reports, or considerations, whether or not tentative, preliminary, precisely formulated,
finalized, anthorized, or adopted.

The term “Price Match Policy” means any 1-800 Contacts Plan, policy, or strategy
involving offering customers the opportunity to pay a discounted price determined by the
price that a Competitor offers for the same product.

The terms “Relate” or “Relating to” mean in whole or in part Discussing, constituting,
commenting, Containing, concerning, embodying, summarizing, reflecting, explaining,
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28.

29.

30

i

describing, analyzing, identifying, stating, referring to, dealing with, or in any way
pertaining to.

“Search Engine” means a computer program, available to the public without charge, to
search for and identify websites on the World Wide Web based on a User Query.

“Search Engine Results Page” means a webpage displayed by a Search Engine in
response to a User Query.

The term “Technology Assisted Review” means any process that utilizes a computer
algorithm to limit the number of potentially responsive documents subject to a manual
review. A keyword search of documents with no further automated processing is not a
Technology Assisted Review.

The term “Unilateral Pricing Policy” means any policy, practice, or announcement by a
manufacturer of contact lenses relating to the price at which retailers sell contact lenses to
consumers, in particular the policies adopted by Johnson & Johnson Vision Care, Alcon,
Bausch + Lomb, and CooperVision, beginning on or about July 2014. See, e.g., Contact
Lens Makers and Discounters Tussle Over Price Setting, New York Times (March 26,
2015), available at http://www .nytimes.com/2015/03/27/business/contact-lens-makers-
and-discounters-tussle-over-price-setting.html?_r=0 (“[O]pponents [of unilateral pricing
policies], which include big discounters such as Costco and 1-800 Contacts as well as the
nonprofit group Consumers Union, say the policies amount to illegal price-fixing and are
restricting consumer choice in an industry that has long been accused of anticompetitive
practices.”), Debate about contact-lens prices revives Florida's eye wars, Tampa Bay
Times (March 24, 2015) (“Influential Tallahassee lobbyist Marc Reichelderfer, a GOP
strategist representing 1-800-CONTACTS, is leading the effort to do away with the
pricing policies.”), available at

http://www.tampabay.com/news/politics/stateroundup/debate-about-contact-lens-prices-

revives-floridas-eve-wars/2222578.

“User Query” means data entered into a computer by an end user of a Search Engine for
the purpose of operating the Search Engine.
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INSTRUCTIONS

Unless otherwise indicated, each request covers documents and information dated,
generated, received, or in effect from January 1, 2002, to the present.

Respondent need not produce responsive documents that Respondent has previously
produced to the Commission in relation to the prior investigation, FTC No. 141-0200.
Respondent must produce all other responsive documents, including any otherwise
responsive documents that may have been produced by Respondent to the
Commission in relation to any other investigation conducted by the Commission.

This request for documents shall be deemed continuing in nature so as to require
production of all documents responsive to any specification included in this request
produced or obtained by the Respondents up to fifteen (15) calendar days prior to the date
of the Company’s full compliance with this request.

Except for privileged material, the Company will produce each responsive document in
its entirety by including all attachments and all pages, regardless of whether they directly
relate to the specified subject matter. The Company should submit any appendix, table, or
other attachment by either attaching it to the responsive document or clearly marking it to
indicate the responsive document to which it corresponds. Except for privileged material,
the Company will not redact, mask, cut, expunge, edit, or delete any responsive document
or portion thereof in any manner.

Unless modified by agreement with Complaint Counsel, these Requests require a search
of all documents in the possession, custody, or control of the Company including, without
limitation, those documents held by any of the Company’s officers, directors, employees,
agents, representatives, or legal counsel, whether or not such documents are on the
premises of the Company. If any person is unwilling to have his or her files searched, or
is unwilling to produce responsive documents, the Company must provide the Complaint
Counsel with the following information as to each such person: his or her name, address,
telephone number, and relationship to the Company. In addition to hard copy documents,
the search must include all of the Company’s Electronically Stored Information.

Form of Production. The Company shall submit all documents as instructed below absent
written consent signed by Complaint Counsel.

a. Documents stored in electronic or hard copy formats in the ordinary course of
business shall be submitted in the following electronic format provided that such
copies are true, correct, and complete copies of the original documents:

i. Submit Microsoft Excel, Access, and PowerPoint files in native format
with extracted text and applicable metadata and information as described
in subparts (a)(iii) and (a)(iv).

it Submit emails in image format with extracted text and the following
metadata and information:
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Metadata/Document
Information

Description

Beginning Bates
number

The beginning bates number of the document.

Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.
To Recipient(s) of the email.

From The person who authored the email.
CcC Person(s) copied on the email.

BCC Person(s) blind copied on the email.
Subject Subject line of the email.

Date Sent Date the email was sent.

Time Sent Time the email was sent.

Date Received

Date the email was received.

Time Received

Time the email was received.

Attachments The Document iD of attachment(s}.

Mail Folder Path Location of email in personal folders,
subfolders, deleted items or sent items.

Message ID Microsoft Outlook Message ID or similar

value in other message systems.

Submit email attachments in image format, or native format if the file is
one of the types identified in subpart (a)(i), with extracted text and the
following metadata and information:

Metadata/Document
Information

Description

Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document,

Custodian

The name of the custodian of the file.

Parent ID

The Document ID of the parent email.
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Modified Date The date the file was last changed and
saved.

Modified Time The time the file was last changed and
saved.

Filename with extension | The name of the file including the extension
denoting the application in which the file
was created.

Production Link Relative file path to production media of
submtitted native files. Example: FTC-
00I\NATIVEMOI\FTC-00003090.x1s.

Hash The Secure Hash Algorithm (SHA) value
for the original native file.

iv. Submit all other electronic documents in image format, or native format if
the file is one of the types identified in subpart (a)(i), accompanied by
extracted text and the following metadata and information:

Metadata/Document Description
Information

Beginning Bates number | The beginning bates number of the

document.
Ending Bates number The last bates number of the document.
Custodian The name of the custodian of the file.
Modified Date The date the file was last changed and
saved. _
Modified Time The time the file was last changed and
saved.

Filename with extension | The name of the file including the extension
denoting the application in which the file
was created.

Originating Path File path of the file as it resided in its
original environment.

Production Link Relative file path to production media of
submitted native files. Example: FTC-
00 I'NATIVEVGINFTC-00003090.x1s.
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Hash The Secure Hash Algorithm (SHA) value
for the original native file.

v. Submit documents stored in hard copy in image format accompanied by
OCR with the following information:

Metadata/Document Description
Information

Beginning Bates number | The beginning bates number of the

document.
Ending Bates number The last bates number of the document.
Custodian The name of the custodian of the file.
vi. Submit redacted documents in image format accompanied by OCR with

the metadata and information required by relevant document type in
subparts (a)(i) through (a)(v) above. For example, if the redacted file was
originally an attachment to an email, provide the metadata and information
specified in subpart (a)(iii) above. Additionally, please provide a basis for
each privilege claim as detailed in Instruction 6.

Submit data compilations in electronic format, specifically Microsoft Excel
spreadsheets or delimited text formats such as CSV files, with all underlying data
un-redacted and all underlying formulas and algorithms intact.

1f the Company intends to utilize any electronic search terms, de-duplication or
email threading software or services when collecting or reviewing information
that is stored in the Company’s computer systems or electronic storage media, or
if the Company’s computer systems contain or utilize such software, the
Company must contact Complaint Counsel to discuss whether and in what
manner the Company may use such software or services when producing
materials in response to this subpoena.

Produce electronic file and image submissions as follows:

i. For productions over 10 gigabytes, use IDE, EIDE, and SATA hard disk
drives, formatted in Microsoft Windows-compatible, uncompressed data
in a USB 2.0 external enclosure;

ii. For productions under 10 gigabytes, CD-R CD-ROM optical disks
formatted to ISO 9660 specifications, DVD-ROM optical disks for
Windows-compatible personal computers, and USB 2.0 Flash Drives are
acceptable storage formats; and
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iil. All documents produced in electronic format shall be scanned for and free
of viruses prior to submission. Complaint Counsel will return any infected
media for replacement, which may affect the timing of the Company’s
compliance with this subpoena.

iv. Encryption of productions using NIST FIPS-compliant cryptographic
hardware or software modules, with passwords sent under separate cover,
is strongly encourag:,red.1

Each production shall be submitted with a transmittal letter that includes the FTC
matter number; production volume name; encryption method/software used;
passwords for any password protected files; list of custodians and document
identification number range for each; total number of documents; and a list of
load file fields in the order in which they are organized in the load file.

7. All documents responsive to these requests:

d.

Shall be produced in complete form, unredacted unless privileged, and in the
order in which they appear in the Company’s files;

Shall be marked on each page with corporate identification and consecutive
document control numbers when produced in image format;

Shall be produced in color where necessary to interpret the document (if the
coloring of any document communicates any substantive information, or if black
and white photocopying or conversion to TIFF format of any document (e.g., a
chart or graph) makes any substantive information contained in the document
unintelligible, the Company must submit the original document, a like-color
photocopy, or a JPEG format image);

Shall be accompanied by an affidavit of an officer of the Company stating that the
copies are true, correct, and complete copies of the original documents; and

Shall be accompanied by an index that identifies (i) the name of each person from
whom responsive documents are submitted; and (ii) the corresponding
consecutive document control number(s) used to identify that person’s
documents. Complaint Counsel will provide a sample index upon request.

8. If any documents are withheld from production based on a claim of privilege, the
Respondent shall provide, pursuant to 16 C.F.R. § 3.38A, a schedule which
describes the nature of documents, communications, or tangible things not

! The National Institute of Standards and Technology (NIST) issued Federal Information
Processing Standard (FIPS) Publications 140-1 and 140-2, which detail certified cryptographic
modules for use by the U.S. Federal government and other regulated industries that collect, store,
transfer, share, and disseminate sensitive but unclassified information. More information about
FIPS 140-1 and 140-2 can be found at http:/csrc.nist.gov/publications/PubsFIPS html.
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10.

Hls

produced or disclosed, in a manner that will enable Complaint Counsel to assess
the claim of privilege.

If the Respondent is unable to answer any question fully, supply such information
as is available. Explain why such answer is incomplete, the efforts made by the
Respondent to obtain the information, and the source from which the complete
answer may be obtained. If books and records that provide accurate answers are
not available, enter best estimates and describe how the estimates were derived,
including the sources or bases of such estimates. Estimated data should be
followed by the notation “est.” If there is no reasonable way for the Respondent
to make an estimate, provide an explanation.

If documents responsive to a particular specification no longer exist for reasons
other than the ordinary course of business or the implementation of the
Company’s document retention policy but the Respondent has reason to believe
have been in existence, state the circumstances under which they were lost or
destroyed, describe the documents to the fullest extent possible, state the
specification(s) to which they are responsive, and identify Persons having
knowledge of the content of such documents.

The Company must provide Complaint Counsel with a statement identifying the
procedures used to collect and search for efectronically stored documents and
documents stored in paper format. The Company must also provide a statement
identifying any electronic production tools or software packages utilized by the
company in responding to this subpoena for: keyword searching, Technology
Assisted Review, email threading, de-duplication, global de-duplication or near-
de-duplication, and

a. if the company utilized keyword search terms to identify documents and
information responsive to this subpoena, provide a list of the search terms
used for each custodian;

b. if the company utilized Technology Assisted Review software;

i. describe the collection methodology, including: how the software
was utilized to identify responsive documents; the process the
company utilized to identify and validate the seed set documents
subject to manual review; the total number of documents reviewed
manually; the total number of documents determined
nonresponsive without manual review; the process the company
used to determine and validate the accuracy of the automatic
determinations of responsiveness and nonresponsiveness; how the
company handled exceptions (“uncategorized documents™); and if
the company’s documents include foreign language documents,
whether reviewed manually or by some technology-assisted
method; and

ii. provide all statistical analyses utilized or generated by the
company or its agents related to the precision, recall, accuracy,
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validation, or quality of its document production in response to this
subpoena; and identify the person(s) able to testify on behalf of the
company about information known or reasonably available to the
organization, relating to its response to this specification.

& if the Company intends to utilize any de-duplication or email threading
software or services when collecting or reviewing information that is
stored in the Company’s computer systems or electronic storage media in
response to this subpoena, or if the Company’s computer systems contain
or utilize such software, the Company must contact a Commission
representative to determine, with the assistance of the appropriate
government technical officials, whether and in what manner the Company
may use such software or services when producing materials in response
to this subpoena

12.  Any questions you have relating to the scope or meaning of anything in subpoena
or suggestions for possible modifications thereto should be directed to Katie Clair
at (202) 326-3435, kclair@ftc.gov. The response to the request shall be addressed
to the attention of Katie Clair, Federal Trade Commission, 400 7th Street SW,
Washington, D.C. 20024, and delivered between 8:30 a.m. and 5:00 p.m. on any
business day.

Dated: September 8, 2016 Respectfully Submitted: /s/ Dan Matheson
Dan Matheson
Katie Clair
Barbara Blank
Charlotte Siaiman
Gus Chiarello
Nathaniel Hopkin
Joshua Gray
Thomas Brock
Charles Loughlin
Geoffrey Green

Counsel Supporting the Complaint
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CERTIFICATE OF SERVICE

I hereby certify that on SEPTEMBER 8, 2016 I served COMPLAINT COUNSEL’S
FIRST SET OF REQUESTS FOR PRODUCTION via electronic mail on the following counsel

for Respondents:

Steven Perry, Steven.Perrv@mto.com
Justin Raphael, Justin.Raphael@mto.com
Stuart Senator, Stuart.Senator@mto.com
Gregoy Stone, Gregory.Stone(@mto.com
Gregory Sergi, Gregory.Sergi(@mto.com
Garth Vincent, Garth. Vincent@mto.com

Date: September 8, 2016 By:  /s/Dan Matheson
Dan Matheson
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