UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of The Penn State Hershey
Medical Center, a corporation, and
PinnacleHealth System, a corporation.

Docket No. 9368

R il "

NON-PARTY WELLSPAN HEALTH’S MOTION FOR IN CAMERA TREATMENT OF
CERTAIN DESIGNATED HEARING EXHIBITS
AND DEPOSITION TESTIMONY

Non-Party WellSpan Health (“WellSpan”) respectfully moves for in camera treatment of
certain confidential hearing exhibits and deposition testimony that either the Federal Trade
Commission (“FTC”) or Respondents The Penn State Hershey Medical Center or PinnacleHealth
System. (collectively, “Respondent™) have designated as exhibits for possible introduction in the
administrative hearing in this matter, scheduled to commence on May 17, 2016. Each of the
documents is confidential material pursuant to Sections 6(f) and 21 of the Federal Trade
Commission Act, see 15 U.S.C. §§ 46(f), 57b-2 (2012) and/or the Protective Order Governing
Discovery Material entered by the Court on December 8, 2015 (“Protective Order”).! In
addition, certain portions of the deposition testimony of WellSpan’s president and chief _

executive officer were designated “CONFIDENTIAL” in accordance with the terms of the

1 WellSpan’s document productions to the FTC predated the issuance of the Proteciive Order. In response to a

subpoena served by the FTC in connection with its investigation, WellSpan produced 1,846 pages on Tuly 17,
2015, 2,065 pages on July 31, 2015, and 67 pages on Angust 24, 2015. Spreadsheets were produced in native
format and counted as a single page each, The FTC subsequently produced those documents to Respondent on
the condition that they would be treated as confidential material. These documents were entitled to confidential
treatment pursuant to Sections 6(f) and 21 of the Federal Trade Commission Act. See 15 U.S.C. §§ 46(f), 57b-2
(2012). The Protective Order provides that materials entitled to confidential treatment nnder the Federal Trade
Commission Act ate treated as confidential material under the Protective Order: (Protective Order § 2.)

Subsequently, in response to subpoends served by Respondent, WellSpan. objected: “WellSpan objects o the
Subpoenas to the extent they call for the production of documents that relate to or contain proprietary or
confidential business informetion, trade secrets, ar competitively sensitive information belonging to WellSpan.
Axy documents produced by WellSpan should be considered confidential in accordance with the Protective
Order entered in this case and not filed in the public record.” WellSpan produced 193 pages on February 16,
2016. Spreadsheets were produced in native format and counted as a single page each. -
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Protective Order. These documents contain highly confidential and proprietary information that
is both secret and material to WellSpan’s present and fiture business, public disclosure of which
will result in clearly defined, serious competitive harm to WellSpan.
As a result, WellSpan respectfully requests that the Administrative Law Judge enter an
Order pursuant to Rule 3.45(b) of the Federal Trade Commission Rules of Practice, 16 C.F.R.
§ 3.45(b), granting in camera treatment for no less than seven (7) years, to the documents listed
in Exthibit 1 attached to this Motion and the proposed Order.® In supportf of this Motion,
WellSpan respectfully refers the Court to the Objections of WellSpan to Respondent’s
subpoenas, Exhibit 2 hereto, an electronic mail communication of counsel objecting 1o the
disclosure of the Declaration of Kevin Mosser obtained by the FTC in its investigation, Exhibit 3
hereto, a letter of counsel designating certain portions of Dr. Mosser’s deposition testimony
confidential, Exhibit 4 hereto, the accompanying Declaration of Dr, Kevin Mosser, Exhibit 5
hereto, and WellSpan’s Memorandum of Law.
Dated: May 9, 2016 STEVENS & LEE, P.C.
By Z};{/a;)( Tt

Neil C. Schur

1818 Market Street, 29th Floor

Philadelphia, Pennsylvania 19103

(215) 751-1944
nesc(@stevenslee.com

Counsel for Non-Party WellSpan Health
and Dr. Kevin Mosser

*  WellSpan does not seek in camera tteatment of DX 1061 or the portions of the transcript of the deposition of

Kevin Mosser that were got desighated confidential, See Exhibit 4.
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ATTACHMENT A

Exhibit N anGripilo Dale BagBate,

PX00702 _ |Declaration: Kevin Mosser (WallSpan} 11/10/2015!PX00702-001 PXDO702-005
WeliSpan Presentation: Geod Samaritan Health System

PX00782 {G8H} Transaction. 11{21/2014WS SDTO01458 W5 SDTOG1505
Wellspan Preseniation: WelSpan Health / Geod Samartian

PX00815 _ |Health Systern Strategic Intent to Affilisle.” /122014 WS SDTO00482 WS 8DTODD528
WaellSpan Presentation: Year-End Progress - "Green Beok”

PX00816  Report. DO/00/0000) WS SDTO0E7S WS SDTODDE1S

PX01215  iKevin Mosser Doposition Transcripd A12/2018! PX01 216-001 PX01216-136
Presentation: Lantaster Geunty TIA/Stroke Market

PXD1577  |Assessment December 2015 00/00/0000| WS0048 WS0n52
Frasentalion: Goct Samarilan Health System {G5H)

PXD1678  [Transachon” to WellSpan Heallh Board of Directors 11/21/2014| W3 5DTOD0S27 WS SDTO00574
Presentation: Lancasler County Primary Area Inpatient
Discharges & Outpalient Procedures Service Volume and

PX01581 Masket Share Overview January 2016 00/00/0000 WBOR17 ‘WE0028
Presentation: Lebanon County inpatient Discharges &
Cutpatient Procedures Service Volume and Markei Shara

PX01582  {Owverview January 2016 00/00/D000[WSD061 WS0071
Freseniation: Lebanon County TIA/Stroke Market

PX01583 A nent December 2015 12/00/201 5] WE0036 WEQ092
Presentation: York & Adams Countles TIA/Stroke Markal

PXO1584  |A nent December 2015 12/00/2015)wW501383 WS0140
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ATTACHMENT A

CONFIDENTIAL

Exhinit,, [ 7. St Yorumieiit Id/Froduce ic.; | Document Id/Pro n&ﬁoﬂ SN
Niiwhes | {Title i1 ‘Date" | Labelx BegDog - L& "0 " | kgt
DX0011  |Declamtion of Dr. Kevin Mosser, M.D. 10/28/2015 [FTC-PROD-N000837 FICH mwozgcmﬁ
Lancagrer County Primary Service Area Jnpatient & Outpatient Procedures Service Yolune
DX0728  |end Market Shace Qverview Janmary 2016 V1R2016{WS 0017 WE 0026
Lehanon County Primary Service Area Inpatient & Guipatient Pracedures mﬂﬁnn Volume
DX0729 and Merket Share Overview January 2014 1/1/2016{WE 0061 WE 0071
DX0730 _ (Lebanen County General Surpery Market Assessment September 2015 S12015, WS 0076 ‘WS 0079
DX0731  |Lebanon Counly Thoracic Surgery Miket Assessmeant October 2015 10/1/2015 WS 0083 WS 0055
WellSpan Service Area Padiatric ENT Surgery Ouimigration to PSU Hershey September
DX0732 2015 S/1/2015 WS 0107 WS 0109
DX0733 | WeliSpan Service Area Fediattio Surgery Market Assessment Septemmber 2015 5/1/2015 WS 0110 WS 0116
‘WellEpan Service Area Pediatric Inpaticnt Services Outmigration fo PSU Hershey Septomber
DX0734  |2015 0/1/2015|WS8 0117 WS 0118
PEU Herehey [npabient Adnrssions Originating Irom WeLQpan PRmary Service ATea - AEe D
DX0735 |17 00/00/0000 WS 0127 WS 0128
DX0736  |Presentation: WellSpan Health 2015 Budget & Five Year Projections 5/30/2014|WE SDT 000393 WS SDT 000447
DX0737  |Presentation: WellSpan Health/Good Samaritan Health Syster Strategic Infent to Aftiliate 1/13/2014|WS SDT 000482 WS SDT 000526
DX0738 . {Presentation: WellSpan LI Business Plan 11-5-14 11/5/2014| WS SDT (00604 WS SDT 000623
DX073%  |Presentation: Good Samaritan WellSpan Board of Divecors 9-27-13 S2TRQI3[WE SDT 001326 WS SDT 001376
DX0740  [Email from D. Regan to T. Norton re FTC Requested Information TA2015WE SDT 001842 ‘WS SDT 001844
Master Collaboration »PmunnEaE By end Among Wellipsan Health and Johng Dopskins
DX0848  |University 00/00A0000 (WE 0149 WS 0172
Presentation: Good Samaritan Health System (GSH) Trnsaction, WellSpan Hezito Board of
DX0851  {Directors 11/21/14 11/21/20141W8 SDT 000527 ‘WS SDT 000574
Presaniation: WellSpan Health/ Good Semaritan Health System - Strategic Intent to Affiliete
DX1049  |(Final Draft 1/13/14) 1/13/20141GOCDSAM-FTC-000267 GOODSAM-FTC-000314
DX1050  1The Good Bamaritan Hospital - Geographic Service Area 00/03/0000 | GOODSAM-FTC-000695 GOCDSAM-FTC-000697
DX1051  iThe Good Samaritan Hogpital - List of Comipetitors 00/00/0000 | GOCD SAM-FTC-000698 GOODSAM-FTC-000698
Presentation: Good Samaritan Health System - Exploring and Fvaluating the Benefits and —
DX1052  |Challenges of Affiliation, Steering Committes Mesting #1, 1/30/13 1/30/2013 | GOCDSAM-FTC-000878 GOCDSAM-FTC-000902
Presentation: Good Samariten Health System - Explaring and Evaluating the Benafits and
DX1053 Challenges of Affiliation, Steering Committes Meeting #2, 2/21/13 221/2013 |GOGCDSAM-FTC-000903 GOODSAM-FTC-000928
Prasentation: Good Samariten Health System - Exploring and Evaluating the Benefits and
DX1054  [Challenges of Affiliation, $ieering Committes gwﬁ 3/21/13 3212013 | GOODSAM-FTC-000529 GOODSAM-FTC-000964
Presemmfion: Good Samaritan Heelth Systemn - Strategic Plan 2011-2014 Appendices, July
DX1055  |2011 06/07/2611 |GG ODSAM-FTC-005701 GOODSAM-FTC-005786
resentation: Good Samaritan Health System - 2011-2014 Strategic Plan Plenning ]
DX1056  |Assessment end Goals Summary 00/00/0000 | GOODIAM-FTC-005835 GOCDSAM-FIC-005850
DX1057  |Geod Samaritan Health Bystem - Action Plen; Program Development, 2013-2014 3/30/2014 |GOCDSAM-FTC-005851 GOODSAM-FTC~-005854
DX1058 Good Samaritan Hospital - Planning Committee, of the Board of Trustees 10/13/14 16/13/2014 [GOODSAM-ETC-010221 GOODSAM-FTC-010223
DNX1059  |Presentation; Pediatdcs/Pulmonary Update, Planming Commities 4/14/2014|GOODSAM-FTC-010300 GOODSAM-FTC-010300
Presenmtion: Sctting the Context & Making the Cage for Change, Leadership Development
DX1060 Institute, Spring 2015 ) 00/00/2015 |GOQDSAM-FTC-012507 GOODSAM-FT(-012597
DX1061  |Cemtra! Penn Buoginess Jouma] - The race for patients ie on in Lebanon County 8/21/2015|GOORSAM-FTC-013628 GOODSAM-FTC-013630
DX1377 WellSpan Year-End Progress Report 2014-2015 7/13/2015 WS 8DT 000575 W3 SDT 080615
DX1654  |Mosser Deposition Transcript 2/19/2016 :
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STEVENS & LEE

LAWYERS & CONSULTANTS

620 Preedom Business Center, Suite 200
King of Prussia, PA 19406
{610) 205-6000 Fax (610) 337-4374
www.stevensles,.com

DHroct Dhk: (610} 205-6014
Fmail: ff@stevenslee.com
Direct Fax: (p10 371-7969

February 16, 2016

BY FEDERAL EXPRESS
AND E-MAIL TO kmcomeau@joncsday.com

Kevin M. Comeau, Esquire
Jones Day

51 Louisiana Avenue, N.W,
Washington, D.C. 20001-2113

Re:  Federal Trade Commission, et al. v, Penn State Hershey Medical Center, et al,
Case No, 1:15-¢v-2362 (M.D, Pa.}

Dear Mr. Comesau:

As you are aware, we represent WellSpan Health, WellSpan York Hospital, and Good
Samaritan Hospital (collectively, “WellSpan™) in connection with the non-party subpoenas
issued by Penn State Hershey Medical Center and Pinnacle Health System (the “Defendants™) to
WellSpan .in the above-captioned matter (collectively, the “Subpoenas™. This response is
produced in response to the Subpoenas, and, as we previously discussed, includes documents
relating only 1o York Hospital, Good Samaritan Hospital, and Ephrata Community Hospital.

This will confirm, with thanks, the Defendants’ agreement to extend through today the

deadline for WellSpan to respond to the Subpoenas, including WellSpan’s deadline to move to

“quash or modify, serve objections, or otherwise respond to the Subpoenas. In accordance with
the Federal Rules of Civil Procedure and any applicable Local Rules for the United States
District Court for the Middle District of Pennsylvania (collectively, the “Rules”™), WelSpan sets
forth below its objections and responses to the Subpoenas. WellSpan reserves the right to
supplement these ohjections insofar as supplementation is allowed or required under the Rules
and/or assert additional objections to the Subpoenas.

Further, in making its responses, WellSpan does not in any way waive or intend to waive,
but to the contrary, intends to reserve: (a) all questions as to competency, relevancy, materiality,
privilege; and admissibility as evidence for any purpose, at trial or hearing in this case or in any
related or subsequent action or proceeding, of any document produced hereunder or the subject
matier thereof; (b) the right to object on any ground {o the use of documents produced hereunder
or the subject matter thereof at any trial or hearing in this case or in any related or subsecuent
action or proceeding, (c) the right to object on any ground at any time 1o a demand for further
responses, document production, or appearances, and (d) the right to revise, supplement, correct,
or add to these objections at any time,

Philadelphia » Reading « Valley Porge « LehighValley s Harrishurg ¢ Lancaster » Scranton
Wilkes-Barre s Princeton = Charlesion ¢ New Yerk +  Wilmingten
A FROFESSIONAL CORPORATION
SL1E4032)12v1 132419.00020



STEVENS & LEE

LAWYERS & CONSULTANTS

Kevin M. Comeau, Esquire
February 16, 2016
Page 2

GENERAL OBJECTIONS TO SUBFOENAS

WellSpan generally objects to the Subpoenas as follows:

1, WellSpan objects to the definition of “WellSpan Health,” “WellSpan York Hospital,”
“Good Samaritan Hospital,” “you,” and “your” because, in purporting to include all “divisions,
subsidiaries, affiliates, partnerships, and joint ventures, and all directors, officers, employees,
agents, and representatives,” it renders each and every request overly broad and unduly
burdensome, WellSpan responds 1o the Subpoenas only on its own behalf, and WellSpan
disclajms any obligation to produce docurnents maintained by any other legal entity. The
production of any documents by WellSpan that may not be maintained in WellSpan’s business
records does not constitute an admission as to WellSpan’s relationship with or involvement of
any other company or entity.

2, WeliSpan objects to the Subpoenas to the extent they seek or require WellSpan to
produce documents or provide information not within its possession, custody, or conirol.
WellSpan will not produce any documents or provide any information in the possession. custody,
or control of any third party.

3. WellSpan objects to the Subpoenas to the extent Defendants have failed to take
reasonable steps to avoid imposing undue burden or expense on WellSpan, as required by Fed.
R, Civ. P, 45(d)(1).- WellSpan reserves all rights it has to seek reimbursement of its reasonable
expenses and costs (including attorneys® fees) incurred in responding to the Subpoenas,

4. WellSpan objects to the scope ol the Subpoenas to the extent they are overly broad
and seek documents that are not relevant to the parties’ claims or defenses, WellSpan further
objects to the scope of the Subpoenas to the extent they seek documents that are not proporiional
to the needs of the case as required by Fed. R. Civ. P. 26(b}1).

5. WellSpan objects to the Subpoenas to the extent compliance with them would impose
an unreasonable annoyance, embarrassment, oppression, expense, and/or burden on WellSpan,

6. WellSpan objects to the Subpoenas to the extent they seck production of documenis
that are already in Defendants’ possession, ¢ustody, or conirol, that are publicly available, that
are equally available from other parties, or that are duplicative of documents already produced in
the litigation.

7. WellSpan objects to the Subpoenas fo the extent they seek information that is
obtainable from some other source that is more convenient, less burdensorme, or less expensive
than from WellSpan,

S11 1403212v1 032419.0002¢



STEVENS & LEE

LAWYERS & CONSULTANTS

Kevin M. Comeau, Esquire
February 16, 2016
Page 3

8.  WellSpan objects to the Subpoenas to the extent they require the production of
electronically stored information from sources that are not reasonably accessible to WellSpan
because of undue burden or cost,

9. WellSpan objects to the Subpoenas to the extent they call for the production of
documents that relate to or contain proprietary or confidential business information, trade secrets,
or competitively sensitive information belonging to WellSpan, Any documents produced by
WellSpan should be considered confidential in accordance with the Protective Order entered in
this case and not filed in the public record.

10. WellSpan objects to the Subpoenas to the extent they seek documents subject to third
party confidentiality agreements that cannot be produced without agreement of those entities.

11. WellSpan objects to the Subpoenas (o the extent they seek production of documenis
protecied by the attorney-client privilege, the work-product privilege, the joint defense or
common intcrest privilege, the self-critical analysis privilege, the business strategry privilege, or
any other privilege, immunity, or other protection against disclosure. The inadvertent production
of any material protected by the attorney-client privilege, the work-produce privilege or any
other applicable privilege, immunity, or protection from disclosure is not intended and shoutd
not be construed to constitute a waiver of any rights or privileges of WeliSpan, and WellSpan
reserves the right to demand that the parties return any such document, and all copies thereof,
and that the parties destroy any material that contain information derived from any such
document. WellSpan also reserves the right to assert all applicable privileges and protections
from production.

12, WellSpan objects to the Subpocnas to the extent they request “any” or “all”
documents, or documents “relating to” various topics, as vague, ambiguous, overly broad, and
unduly burdensorne.

13, WeliSpan objects to the Definitions because the language of and defined terms
incorporated into the Requests render each and every Request vague, ambiguous, overly broad,
and unduly burdensome.

14. WellSpan objects to the Instructions to the extent they purport to impose obligations
on WellSpan broader than those imposed by the applicable Rules, discovery procedures, or Court
orders.

15, WellSpan objects to Instructions 1 and 12 purporting to require WellSpan to identify

documents responsive to the Subpoenas not within its possession, custody, or control because
this Instruction would impose an undue expense and burden on WellSpan.

SL1 1403212v] 032419.00020



STEVENS & LEE

LAWYERS & CONSULTANTS

Kevin M. Comeau, Esquire
February 16, 2016
Page 4

16. WellSpan objects to Instruction 3 purporting to require WellSpan to identify
documents responsive to the Subpoenas that have been lost or destroyed because this Instruction
would impose an undue expense and burden on WellSpan.

17. WellSpan objects to producing a privilege log of any document redacted or withheld
from procuction on the basis of privilege as described in Instructions 4 and 5 because requiring a
privilege log, particularly given the short time period WellSpan has to produce documents, is
burdensome, costly, and unreasonable.

18, WellSpan objects to Instructions 18 and 19 purporting to specify the form of
production of documents because the requested form would impose an undue burden and
expense on WellSpan. WellSpan will produce documents in the form agreed to with counsel for
Defendants.

19, WeliSpan assumes no duty to supplement its responses except to the extent required
by the applicable Rules.

20. WellSpan incorporates herein any objections asserted by any other party {if any) to
the Subpoenas,

RESPONSES TO SUBPOENAS

Subject to and without waiving the foregoing general objections, under Fed. R. Civ.
P, 45(d)}(2)(B), WellSpan responds to the Requests for Production identified in the Subpoenas as
follows:

1. All documents relating to any internal communications or communications
between you, or anyone acting on your behalf, and any other person, including but not Emited to
any person employed by or acting on behalf of the FTC, Pennsylvania, or any other federal or
state government agency or personnel, relating to the Proposed Transaction, any government
investigation of the Proposed Transaction, or This Litigation.

RESPONSE: In addition to documents produced by WellSpan in response to
discovery requests by the Federal Trade Commission, see WS 0001-0005.

2, Documents in machine-readable database format sufficient to show patient
discharge data from your hospital since 2012, including, but not limited to, (a) the date of
discharge; (b) length of stay; (¢} relevant procedure code; (d) diagnosis-related group (DRG)
code; (¢) admitting physician ID; (f) attending physician ID; (g) primary payor; (h) primary
payor plan; (i) payment received from patient; (j) payment received from primary payor; (k)
payment received from additional payors; (1) billed amount; (m) source of paticnt admission; (n}
patient sex; (o) patient age; and (p) patient zip code information.

SL11403212v] 032419.00020



STEVENS & LLEE

LAWYERS & CONSULTANTS

Kevin M., Comeau, Esquire
February 16, 2016
Page 5

RESPONSE;: See documents produced by WellSpan in response to discovery
requests by the Federal Trade Commission,

3, All documents relating to competition for the provision of General Acute Care
services in the Relevant Area, including but not limited to market studies, forecasts and surveys
and all other docuuments relating to: (a) the market share, market power or competitive positions
of Hershey and Pinnacle; (b) the relative strength and/or weaknesses of companies providing
General Acute Care services in the Relevant Area; (c) attempts to gain or retain market share ag
related to individual patients, contracts with health plans, or physicians’ patient admissions; (d}
any actual or potential effect on the supply, demand, cost or price of General Acute Care services
in the Relevant Area as a result of competition from any other source; (¢) patient or consumer
opinions of particular General Acute Cate service providers in the Relevant Area’ and )
whether you or any other hospital or other medical service provider has added, expanded,
discontinued, or reduced the provision of any General Acute Care service in the Refevant Area.

RESPONSE: In addition to documents produced by WellSpan in response to
discovery requests by the Federal Trade Commission, see WS (006-0148,

4, Documents sufficient to identify the geographic service area(s) and the criteria
you use to define the geographic service area(s) for your General Acute Care hospitals or other
General Acute Care service Jocations in the Relevant Area,

RESPONSE: See documents produced by WellSpan in response to discovery
requests by the Federal Trade Commission.

5. All documents related to the Proposed Transaction, including, but not limited fo:
its potential effect on competition, competitors, prices, patients, quality, and negotiations for
health plan confracts; and its potential cost savings, quality improvements, economies, and other
benefits of whatever kind.

RESPONSE: See documents produced by WellSpan in response to discovery
requests by the Federal Trade Commission.

6. All documents related to any other Affiliation involving you or other providers of
General Acute Care services in the Relevant Area, including but not limited to Geisinger Health
System’s 2014 acquisition of Holy Spirit Hospital, University of Pennsylvania Health System’s
affiliation with Lancasier General Health System, Community Health System’s affiliation with
Carlisle Regional Medica! Center, WellSpan Health’s affiliations with Good Samaritan Hogspital

.and Ephrata Community Medical Center, and WellSpan Health’s potential affiliation involving
Johns Hopkins Medicine, including but not limited to documents relating to: the actual or

SLI 1403212v1 032415.00020
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Kevin M, Comeau, Esquire
February 16, 2016
Page 6

potential effect on competition, competilors, prices, patients, and negotiations for health plan
contracts; and the actual or potential cost savings, quality improvements, economies, or other
benefits of whatever kind,

RESPONSE: In addition to decuments preduced by WellSpan in response to
discovery requests by the Federal Trade Commission, see WS 0149-0192,

7. All documents relating to your, or any other entity’s, plans ot strategies to enter;
expand any General Acute Care service; construct, add, or substantially refurbish facilities; and
locate or add new, expanded, or refurbished inpatient, outpatient, or physician services or
facilities in the Relevant Area.

RESPONSE: Sece documents produced by WellSpan in response te discovery
requests by the Federal Trade Commission.

8. For each hospital or facility, by nursing or service unit, documents sufficient to
show the number of licensed beds, staffed beds, available beds, and shelled or unused space for
beds at your General Acute Care hospital(s) or other General Acute Care service Jocation(s) in
the Relevant Area.

RESPONSE: See the publicly available statistics available on the Pennsylvania
Department of Health’s website (http:/vww.health.pa,gov/Pages/default.aspx).

9. Documents sufficient to show the average census of patients at your General
Acute Care hospital(s) or other General Acute Care service location(s) in the Relevant Area on a
daily basis for each hospital or facility by nursing or service unit, :

RESPONSE: See the publicly available statistics available on'the Pennsylvania
Department of Health’s website (hitp://www.health.pa.gov/Pages/default.aspx).

10, Documents sufficient to show the General Acute Care services offered by your
hospital or other health care service locations in the Relevant Area.

RESPONSE: See WellSpan’s website (https:/www.wellspan.org/) and documents
produced by WellSpan in response to discovery requests by the Federal Trade

Commission.

11, Documents sufficient fo show any corporate relationship or affiliation you have
with any other General Acute Care service provider in the Relevant Area.

SL1 1403212v] 032419.00020
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Kevin M., Comeau, Esquire
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RESPONSE: In addition to documents produced by WellSpan in response to
discovery requests by the Federal Trade Commission, see WS 0193,

12, Documents sufficient to show your marketing or advertising efforts, strategies, or
plans in the Relevant Area,

RESPONSE: See documents produced by WellSpan in response to discovery
requests by the Federal Trade Commission.

13, Documents related to, and your plans or strategies regarding or participation in,
high-deductible health plan products, narrow network health plan products, accountable care
organizations or products, plans involving hard or soft steering provisions, tiered health plan
products, and risk-sharing with insurers.

RESPONSE: See documents produced by WellSpan in response to discovery
requests by the Federal Trade Commission,

14, All documents related to your plans and strategies with respect to negotiations
with health plans,

RESPONSE: See documents preduced by WellSpan in response to discovery
requests by the Federal Trade Commission.

15, All documents regarding patient transfers to Hershey Medical Center or any other
General Acute Care hospital in the Relevant Area that were requested but denied, including any
reason given for the denial, the disposition of that patient, where the patient was ultimately
treated, diagnosis, and the severity of the patient’s condition,

RESPONSE: WeliSpan does not possess any documents responsive to this reqnest.

Very truly yours,
STEVENS & LEE !

) QL,,;C)/C; }

Harriet Franklin

ce:  Glen D, Moffett, Esquire, Senior Vice President and General Counsel
Theodere Zang, Esquire, Federal Trade Commission

SLI 1403212v1 03241900020



CERTIFICATE OF SERVICE

I herely certify that on this date 1 caused a copy of the foregoing Response to
Defendants® Subpoenas directed to WellSpan Health, WellSpan York Hospital, and Good
Samaritan Hospital to be served by email and by Federal Express upon the following:

Kevin M. Comeau, Esquire
Jones Day

51 Louisiana Avenue, N.'W.
Washington, D.C. 20001-2113
kmcomeau@jonesday.com

Theodore Zang, Esquire
¥ederal Trade Commission
One Bowling Green, Suite 318
New York, NY 10004

tzang@fie. gov

STEVENS & LEE, P.C.

Harriet Franklin

Attorney 1.D. No. 51910

620 ¥reedom Business Center Drive
Suite 200

King of Prussia, PA 19406
Telephone:  (610) 205-6014
Facsimile;  (610) 371-7969
E-mail: hi{@stevenslee.com

Dated: February 16, 2016

SLI 1403212v1 03241900020
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Franklin, Harriet

From: Franklin, Harriet

Sent: Friday, February 26, 2016 3:12 PM

To: Kevin M Comeau

Cc: Magley, Jared; Stein, Gerald A,; Wertz, Tracy W.; aschwartz@attornaygeneral.gov; Adrian
Wager-Zito; Christopher Thatch

Subject: RE: FTC, et el., v. Penn State Hershey Med. Ctr. // Declaration of Dr, Kevin Mosser

Kevin: Dr. Mosser does object and requests that you not disclose his Declaration with in-house counsel. Thank
you, Harrlet

Harriet Franklin

STEVENS & {FE

A Stevens & Lee/Griffin Company

620 Freedom Business Center | Suite 200 | King of Prussia, PA 19406
Phone: 610-205-6014 | Internal 3012 | Fax; 610-371-7969
hf@stevenslee.com } www.stevenslee.com

From: Kevin M Comeau [mailto:kmcomeau@JonesDay.com]

Sent: Tuesday, February 23, 2016 8:00 PM

To: Franklin, Harriet

Cc: Nagley, Jared; Stein, Gerald A.; Wertz, Tracy W.; aschwartz@attornevaeneral.qov; Adrian Wager-Zito; Christopher
Thatch

Subject: FTC, et al., v. Penn State Hershey Med. Ctr, // Declaration of Dr, Kevin Mosser

Harriet,

Following up on our recent conversation, | write to give you nofice pursuant to the Protective Order entered by the District
Courtin FTC, et al, v. Penn Stafé Hershey Medical Cenler, et al. (attached below), that we infend to disclose to our
clients' designated In-house counsel the November 10, 2015, declaration of your client, Dr. Kevin Mosser, a copy of which
| have provided below. We intend to share the declaration with our designated in-house counsel to allow them to
participate in preparing their defense with the beneflt of important third party evidence on which the Plaintiffs intend to
rely.

In accordance with the Protective Order, { have also attached copies of the February 1, 2018, declarations signed by our
designated In-house counsei and their assistants: Chris Markley and Jennifer Woodford, for Pinnacle, and Mark Faulkner
and Mandy Houser, for Hershey. | have also attached copies of additional declarations from Markley and Faulkner
provided In response to the Magistrate Judge's recent order related to the disclosure of witness identities.

Please let us know if your client will agree to disclose the declaration. If | have not heard from you within 10 days, we wil
share the Declaration with our designated in-house counsel.

I am available to discuss at any time.
Thanks,
Kevin




Kevin M, Comeau
Assaciate

ONES - F ide™
51 Louislana Avenue, NW
Waghington, DC 20001-2113
Office +1.202.879,3509

Fax +1.202,628.1700

[r—r— oo e

This e-mail {including any attachments) may contaln information that is private, confidential, or protected by attorney-client
ar other privilege. If you received this e-mail in error, please delete it from your system without copying it and notify
sender by reply e-mail, so that cur records can be corrected.
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STEVENS & LEE

LAWYERS & CONSULTANTS

1818 Market Gtreet, 29% Ploor
Philadelphis, PA 19103
(215) 5780100 Fax (215) 851-0214

www.slevenslee.com
Direct Dial: (215) 751-1944
Email; nesc@stevenslee,com
Direct Fax: (610) 371-7956
March 2, 2016

VIA ELECTRONIC MAIL,

Christophet N. Thatch, Esquire Geralyon Trjillo, Esquire

Tones Day One Bowling Green, Suite 318

51 Louisiana Avenue, N, W, New York, NY 10004

Washington, D.C. 20001

Aaron Schwartz, Esquire
Commonwealth of Pennsylvania’
Office of the Attorney General
Antitrast Secticn

Strawberry Square, 14™ Floor
Harrisburg, PA 17120

Re:  FIC, etdi., v. Penn State Hershey Med. Ctr.,
1.5.D.C,, M.D, Pa. No, 1:15-cv-02362-JE¥

Dear Counsel, of Record;

This firm represents Dr, Kevin Mosser in connection with his deposition taken in the
above-referenced matter on February 19, 2016. Pursuant to the Protective Order entered in this
case and the agreement of counsel reflected in the transeript of the deposition, Dr, Mosser
designates the following pages and lines “CONFIDENTIAL™:

37:13-69:22
72:6-85:19
94.:8-94:19
95:9-06;5
96:16-98:5
101;18-102:8
103:22-104:17
109:3-116:12

Given that Dr. Mosser is out of the country on a personal vacation, as discussed at the
deposition, ‘we reserve the right to supplement or amend these designations upon his return,

Philadelphia Re‘ading ¢ ValleyForge « Allentown e Harrisburg + Lancaster = Scranton
WilkesBarre « DPrinceton <« Charleston e NewYork »  Wilmington
A PROFESSTONAT, CORPORATION

SL1 1405522v1 032415.00020



STEVENS & LEE

LAWYERS & CONSULTANTS
Counsel of Record
March 2, 2016
Page 2
Very truly youts,
STEVENS & LER

L7 - Py 7
7 o % w"‘i?qpf-/é:“/'/{—-")
Neil C. Schur

cc:  Harriet Franklin, Esquire

SL1 1405522v1 032419,00020
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DECLARATION OF KEVIN MOSSER

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF LANCASTER

I, Kevin Mosser, being duly sworn, depose and make the following statenent:

1. I am a licensed physician presently employed as the President and Chief

Executive Officer of WellSpan Health (“WellSpan®).

2 I respectfully submit this Affidavit in support of WellSpan’s Motion for /n
Cantera Treatment of Certain Designated Hearing Exhibits and Deposition Testimony

(“Motion™).

3. The information contained in the documents listed {6 Exhibit 1 to the Motion
other than DX 1061 (“Subject Documents”), including designated portions of my deposition
testimony on February 19, 2016, as set forth in Exhibit 4 to the Motion, and provided to the
Court for in camera review, is secret, commercially sensitive, and matetial to WellSpan’s curtent
and prospective business, particularly with regard to planning and business strategy, and analysis

of providers and payors in the region.

4, Each of the Subject Documents has been maintained internally by WellSpan in a
confidential rhannér, only being shared with those individuals requiring knowledge of the

information contaiped within the decument.

5. The informatjon in the Subject Documents was tiot made available to WellSpan’s

competitors or other outside persons,

SL1 9135867 1/308444.00930




6. The Subject Documents contain commercially proprietary and confidential
information fegarding WellSpan’s business planning and strategy, as well as analysis of

providers and payors in the region,
7. All of this information is held in striet confidence by WellSpan.

8. If such information were publicly disclosed, WellSpan will suffer clearly defined,
serious competitive harm because its comipetitors could use this non-public information to their

advantage and nullify the competitive advantages pained by WellSpan.

9. WellSpan’s request that in camera treatment for the Subject Documents be

mamtained for seven (7) years is reasonable in light of the commercial realities of the healthcare

industry.

10, Planning and business strategies for healtheare services and analysis of the

healthcare providers and payors in the region are typically long-term in nature.

I, Itis uncertain when the Subject Documents will no Jonger reflect current analysis,

strategy ahd planning.

12. Even disclosure of business strategies and plans no longer in force, which
nonetheless may reflect confidential analysis of the providers and payors in the region, creates an
unreasonable and unnecessary risk of competitive harm to WellS pan such that in camera
treatment should extend for a period of seven (7) years, a reasonable estimate of the mininium
length of time for the Subject Documents (incfuding the designated deposition testimony) to

become outdated and irrelevant.

SL1 $13586v1/008444.00930




Pursuant to 28 U.S.C. § 1746, 1 declare under penalty of perjury that the foregoing is true

and correct.
EXECUTED this & ™ day of May, 2016.

[ um

KEVIN MOSSER

511 913586v 1008444 00930



-CERTIFICATE OF SERVICE

1 heteby certify that on May 9, 2016, I delivered via overnight courier and electronic mail
delivery a copy of the foregoing Non-Party WellSpan’s Motion for I Camera Treatment of
Certain Desigoated Hearing Exhibits and Deposition Testimony and proposed Order to:

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Comnission

600 Pennsylvania Avere, NW
Washington, DC 20580

oalj{@ftc.gov

I hereby certify that on May 9, 2016, I served via ECF and electronic mail delivery a copy
of the forégoing Non-Party WellSpan’s Motion for #n Camera Treatment of Certain Designated
Hearing Exhibits and proposed Order on:

Christopher N. Thatch, Esquire
Jones Day

51 Louisiana Avenue, N.W.
Washington, D.C. 20001
cthatch@JonesDay.com

Geralyon Trajillo, Esquire
Federal Trade Commission
One Bowling Green, Suite 318
New York, NY 10004
gtrujillo@iftc. gov

1 hereby certify that on May 9, 2016, I served via overnight courier and electronic mail
delivery a copy of the foregoing Non-Party WellSpan’s Motion for In Camera Treatment of
Certain Designated Hearing Exhibits and proposed Order on:

Aaron Schwartz, Esquire
Deputy Attormey General
Commonwealth of Pennsylvania
Office of the Attorney General
Antitrust Section

Strawberry Square, 14® Floor
Barmisburg, PA 17120

aschwartz(@attornevgeneral.gov

Date: May 9, 2016 ff// / )/ // s

Neil C. Schur

SL1 $13586v1/008444.00930




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of The Penn State Hershev
Medical Center, a corporation, and
PinnacleHealth System, a corporation.

Docket No. 9368

PUBLIC

N’ gt et N’ M

NON-PARTY WELLSPAN HEALTH’S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR IN CAMERA TREATMENT OF CERTAIN DESIGNATED HEARING
EXTIBITS AND DEPOSITION TESTIMONY

1. Introduction

Non-Party WellSpan Health (“WellSpan™) respectfully submits this Memorandum of
Law in support of its motion for in camera treatment of certain hearing exhibits and deposition
testimony that either the Federal Trade Commission (“FTC”) or Respondents The Penn State
Hershey Medical Center or PinnacleHealth System (collectively, “Respondent™ have designated
as exhibits for possible infroduction in the adminisirative hearing in this matter, scheduled to
commence on May 17, 2016.

A listing and description of the documents and testimony for which WellSpan seeks in
camera treatment (“Subject Documents™) is attached to WellSpan’s Motion as Exhibitl.! (The
documents themselves are submitted in a separate version of Exhibit 1 to the Court only, for in
camera review).” Each of the Subject Documents produced to the FT'C or Respondent is

confidential material pursuant to Sections 6(f) and 21 of the Federal Trade Commission Act, 15

U.S.C. §§ 46(f), 57b-2 (2012), and/or the December 8, 2015 Protective Order Governing

WellSpan does not seek in camera treatment of DX 1061 or the portions of the teanscript of the deposition of
Kevin Mosser that were pot designated confidential. See Exhibit 4 to WellSpan’s Motion.

WellSpan does not concede that all of the exhibits listed thereon and provided to the Court are proper or
admissible exhibits. WellSpan preserves its right to object to the introduction of these exhibits on this and any
other proper basis and does not waive any such objections by solely focusing on confidentiality herein.

1
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Discovery Material entered by the Court (“Protective Order™).” The information contained in
these produced Subject Documents is secret, commercially sensitive, and material to WellSpan’s
current and prospective business, particularly with regard to planning and business strategy and
evalvation of providers and payors in the region. Its disclosure will result in clearly defined,
serious competitive harm to WellSpan. (Exhibit 5 to WellSpan’s Motion, Declaration of Kevin
Mosser (“Mosser Decl.™), at 4] 3-8.)

In addition, WellSpan seeks in camera treatment of the sworn Declaration of its President
and Chief Executive Officer, Dr. Kevin Mosser. The Declaration is included in the version of
Exhibit 1 provided to the Court. H, too, contains information that is secret, commercially
sensitive, and material to WellSpan’s current and prospective business, particularly with regard
to planning and business strategy, and, as a result, its disclosure will result in clearly defined,
serious competitive harm to WellSpan. (Mosser Decl. { 3-8.) On February 26, 2016, WellSpan
objected to the disclosure of a Declaration of Kevin Mosser, obtained by the FTC, to
Respondent’s in-house counsel. (See Electronic mail communication tfrom Harriet Franklin,

Esquire to Kevin M. Comeau, Esquire, dated February 26, 2018, atiached hereto as Exhibit 3.)

*  WellSpan’s document productions to the FTC predated the issuance of the Protective Order. In response to 2

subpeena served by the FTC in connection with its investigation, WellSpan produced 1,846 pages on July 17,
20185, 2,065 pages on July 31, 2015, and 67 pages on August 24, 2015, Spreadsheets were produced in native
format and counted as a single page each. The FTC subsequently produced those documents to Respondent on
the condition. that they would be treated as confidential material. These documents were entitled to cenfidential
treatment pursuant to Sections 6(f) and 21 of the Federal Trade Commission Act. See 15 U.S.C. §§ 46(f), 57b-2
(2012). The Protective Order provides that materials entitled to confidential treatment under the Federal Trade
Commission Act are treated as confidential material under the Protective Order. (Protective Order 2.)

Subsequently, in response to subpoenas served by Respondent, WellSpan objected: “WellSpan objects to the
Subpoenas to the extent they call for the production of documents that relate to or contain proprietary or
confideatial business information, trade secrets, or competitively sensitive mformation belonging to WellSpan,
Any documents produced by WeliSpan should be considered confidential in accordance with the Protective
Order entered in this case and not filed in the public record.” (See WellSpan’s Objections to Respondent’s
Subpoenas, dated February 16, 2016, Exhibit 2 to WellSpan’s Motion, §9.) WellSpan produced 193 pages on.
February 16, 2016. Spreadsheets were produced in native format and counted as a single page each,

2
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Finally, WellSpan secks in camera treatment of certain portions of Dr. Mosser’s
deposition testimony. Respondent deposed Dr. Mosser on February 19, 2016. A copy of his
deposition transcript is included in the version of Exhibit 1 submitted to the Court. On March 2,
2016, WellSpan designated certain portions of that transeript confidential pursuant to the
Protective Order and the agreement of counsel reflected in the transcript. A true and correct
copy of the undersigned’s letter dated March 2, 2016, making such designations is attached to
WeliSpan’s motion as Exhibit 4. Like the produced documents, the designated portions of Dr.
Mosser’s testimony contain information that is secret, commercially sensitive, and material to
WellSpan’s current and prospective business, particularly with regard to planning and business
strategy, and its disclosure will result in clearly defined, serious competitive harm to WellSpan.
{(Mosser Decl. 1 3-8.)

As aresult, WellSpan respectfully requests that the Administrative Law Judge enter an
Order pursuant to Rule 3.45(b) of the Federal Trade Commission Rules of Practice, 16 C.F.R.

§ 3.45(b), granting in camera treatment for no less than seven (7) years, to the Subject
Documents listed in Exhibit 1 attached to WellSpan’s Motion and the proposed Order submitted
herewith, except as set forth in n.1, supra.

1. Stamdard for In Camera Treatment

Materials merit in camera treatment when their public disclosure “will result in a clearly
defined, serious injury to the person or corporation whose records are involved.” H.P. Hood &
Sons, Inc., 58 F.T.C. 1184, 1188 (1961). Such serious injury can be established by showing that
the information at issue is “sufficiently secret and sufficiently material to the applicant’s business
that disclosure would result in serious competitive injury,” In re General Foods Corp., 95

F.T.C. 352, 355 (1980); In the Matier of Bristol Meyers Co., 90 F.T.C. 455, 456 (1977).

SL1 $13586v1/008444.00930



The following factors should be weighed in considering both secrecy and materiality:
(1) the extent to which the information is known outside the applicant’s business; (2) the extent
to which the information is known by employees and others involved in the applicant’s business;
(3) the extent of measures taken by the applicant to guard the secrecy of the information; (4) the
value of the information to the applicant and its competitors; (5) the amount of effort or money
expended by the applicant in developing the information; and (6) the ease or difficulty with
which the information could be properly acquired or duplicated by others. In the Matter of
Bristol Meyers Co., 90 ¥.'T.C. at 456.

A showing of injury may consist of extrinsic evidence or, in certain instances, may be
inferred from the nature of the documents themselves. In the Matter of E.I Dupont
de Nemours & Co,, 97 F.T.C. 116 (1981). Administrative law judges have broad discretion in
applying these factors to determine whether information warrants in camera treatment. See In re
General Foods Corp., 95 F.T.C. 352 (1980). Moreover, the Commission has stated that a
request for in camera treatment by a non-party to the FTC proceeding (such as WellSpan) should
be given “special solicitude.” In re Crown Cork & Seal Co., 71 F.T.C. 1714 (1967)
(“[Pletitioner’s plea warrants special solicitude coming as it does from a third-party bystander in
no way involved in the proceedings whose records, if in camera treatment is denied, will be open
to the scrutiny of its competitors™); accord Kaiser Aluminum & Chemical Corp., 103 F.T.C. 500
(1984) (requests for in camera treatment by third parties should be given special solicitude
because, as a policy matter, such treatment encourages the third party to cooperate with future
adjudicative discovery requests).

1. The Subjeet Documents Meet the Standard for In Camera Treatment.

Each of the Subject Documents has been maintained internally by WellSpan ina
confidential manner, only being shared with those individuals requiring knowledge of the

4
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information contained within the document. (Mosser Decl. §4.) The information was not made
available to WellSpan’s competitors or other outside persons. (Mosser Decl. §5.) As such,
when legally compelled to produce the information under subpoena, the Subject Documents
constitute confidential material under Sections 6(f) and 21 of the Federal Trade Commission Act,
see 15 U.8.C. §§ 46(F), 57b-2 (2012), and/or the Protective Order.

WellSpan respectfully submits that in camera treatment is warranted for the Subject
Documents (including the designated deposition testimony) because: (1) WellSpan will suffer
clearly defined, serious competitive harm if the Subject Documents are disclosed to the public;
(2) the information contained in the Subject Documents is secret; and (3) the risk of harm is not
outweighed by the importance of the information to the matter decided by the Commission.

The Subject Documents contain commercially proprietary and confidential information
regarding WellSpan’s planning and business strategy, (Mosser Decl. §6.) All of this
information is held in strict confidence by WellSpan. (Mosser Decl. 194, 5, 7; see also Exhibit 3
(WellSpan objecting to disclosure of the confidential Deciaration of Kevin Mosser (see Exhibit
1} to Respondent’s designated in-house counsel.)) If the information contained in the Subject
Documents and deposition testimony were publicly disclosed, WellSpan will suffer clearly
defined, serious competitive harm because its competitors could use this non-public information |
to their advantage and nullify the competitive advantages gained by WellSpan. (Mosser Decl. §
8.)

WellSpan does not seek in camera treatment for hundreds of documents, Cf Inre
Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 157, at #4-*5 (Nov. 22, 2000). Tts request is
focused on documents that contain confidential business plans, strategies and analysis, such as

internai presentations, assessments, and market share overviews. Similarly, WellSpan does not
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seek in camera treatment for the entire deposition of its President and Chief Executive Officer
but has instead designated only limited portions of the deposition testimony confidential, see
Exhibit 4 to PHEAA’s Motion, and asks the Court to shield only those select excerpts from
public disclosure, as they, too, contain highly confidential information regarding WellSpan’s
competitive analyses, business plans and strategies.

Moreover, as a non-party seeking in camera treatment for its confidential business
information, WellSpan’s request should be treated with “special solicitude.” In re Crown
Cork & Seal Co., 71 B.T.C. 1714; Kaiser Aluminum, 103 F.T.C. 500. At great expense,
WellSpan has cooperated with the discovery demands of both parties to this case, producing both
thousands of pages of documents and a witness for deposition (who was also separately
examined in connection with the FTC’s investigation of the facts of this matter and provided a
sworn declaration). The Subject Documents and thousands of pages of other documents have
been made available — at substantial cost to WellSpan ~ for use by the FTC and Respondent in

these proceedings, in accordance with the terms of the Protective Order.

Disclosing the Subject Documents containing WellSpan’s highly confidential business
information now will not materially promote the resolution of this matter, nor will these
documents measurably increase the public’s understanding of these proceedings. The balance of
interests clearly favors in camera treatment for the Subject Documents. See In re Bristol-Myers,
90 F.T.C. at 456.

IV. Iu Camera Treatment of the Documents Should Extend For a Seven-Year
Period.

WellSpan’s request that in camera treatment for the Subject Documents be maintained
for seven (7) years is reasonable in light of the commercial realities of the health care industry.

(Mosser Decl. 4 9.) Reasonable periods of in camera treatment encourage non-parties to
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cooperate with future discovery requests in adjudicative proceedings. Kaiser Aluminum, 103
F.T.C. 500 (extending period of in camera treatment for non-party’s sensitive documents
detailing sales of specific lines of refractories and related products).

Planning and business strategies for healthcare services and analysis of the healthcare
providers and payors in the region are typically long-term in nature. (Mosser Decl. §10.) It is
uncertain when the documents will no longer reflect current analysis, strategy and planning.
(Mosser Decl. § 11.) Even disclosure of business strategies and plans no longer in foree, which
nonetheless may reflect confidential analysis of the providers and payors in the region, creates an
unreasonable and unnecessary risk of competitive harm to WellSpan such that in camera
treatment should extend for a period of seven (7) years, a reasonable estimate of the minimum
length of time for the Subject Documents (including the designated deposition testimony) to
become outdated and irrelevant. (Mosser Decl. 1 12.)

V. Conelusion

WellSpan, in endeavoring to remain competitive, has creaied ceriain highiy sensitive
documents relating to its material and confidential business plans and strategies, as well as its
material and confidential analysis of the healthcare providers and payors in the region.

Disclosure of the Subject Documents would result in a clearly defined, serious competitive injury
to WellSpan. Accordingly, for the reasons set forth above and in the Declaration of Dr. Kevin
Mosser, Exhibit 5 to WellSpan’s Motion, WellSpan respectfully requests that this Court grant its

motion directing in camera treatment for the Subject Documents.
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Dated: May 9, 2016

811 913586v1/008444.00930

STEVENS & LEE, P.C.
s _
By ’/ /1’:\V/ _‘%’ M/{’:gé,,

Neil C. Schur

1818 Market Street, 29th Floor
Philadelphia, Pennsylvania 19103
(215) 751-1944
necsc@stevenslee.com

Counsel for Non-Party WellSpan Health
and Dr. Kevin Mosser



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of The Penn State Hershey )
Medical Center, a corporation, and ) Pocket No. 9368
PinnacleHealth System, a corporation. )
) PUBLIC
)
ORDER

Upon consideration of Non-Party WellSpan Health’s Motion for Jn Camera Treatment of
Certain Designated Hearing Exhibits and Deposition Testimony, and any opposition thereto, it is
HEREBY ORDERED that the motion is GRANTED,

The documents identified in Exhibit 1 hereto, with the exception of DX 1061, and the
deposition testimony of Dr. Kevin Mosser designated in Exhibit 2 hereto, shall be afforded in
camera treatment pursuant to Rule 3.45(b) of the Federal Trade Commission Rules of Practice,
16 C.F.R. § 3.45(b) for seven (7) years from the date of this Order.

ORDERED:

D. Michael Chappeil
Chief Administrative [.aw Judge

Date: May __, 2016
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EXHIBIT 1



ATTACHMENT A

ExBIBILN,

-Descrption Date - ‘Brgbates. EndBaies:

FX00702  {Declaration: Kevin Mosser (\WellSpan) 11/10/2015|PX00702-001 PXO0T(2-005
WellSpan Presentalion: Good Samarilan Haalth System

PX00762 _ )(GSH) Transaction. * 11/21/2014| WS SDTON1458 W§ SDT001505
WeliSpan Presentation: WellSpan Health / Goed Samariian

PXO0B15  |Heslth System Birafegle Intent to Affiliate.” 1/1372014| WE SDTO004B2 WS SDTLOCS26
WellSpan Presentation: Year-End Progress - "Green Book"

PX00816  |Report, 00/00/0000[ WS SDTDO0S7E WS SDTOCCE1S

PXD1218 Kevin Mosser Deposition Transcript 2/19/20168{PX01216-001 FXp1218-138
Presentation: Lancasler County TlA/Sirake Market

PX01677  |Assessment December 2015 00/00/0000{ WS0048 WEODS2
Presentation: Good Samaritan Health Syslem (GSH)

PX015678 | Transaction” to WellSpan Heallh Board of Directors 11242014 w3 SDTonns:y W5 SDT000574
Presentation: Lancaster County Primary Area Inpatient
[scharges & Culpatient Procedures Service Volume and

PX01581 Market Share Overview January 2018 00/00R0GOWSDD1 7 WSD02z6
Presentation: L.ebanon County Inpatient Discharges &
Cuipztiert Procedures Senice Volume and Marke! Share

PX01582  |Overview January 2016 00/00/0000] WEDOET WS0071
Presentation: Lebanon County TIA/Stroke Market

FPX01583  |Assessment December 2015 12/00/2015]WE0086 WECDBS
Presentation: York & Adams Counties TIA/Stroke Markel -

PX01684 | Assessmani Decamnber 2015 42100201 5| WS0133 Ws30140




ATTACHMENT A

Exhibft. [0 - 81 [Dieenmient H&uv.dnnm& H:r.\ Documént; Eﬁ.ﬁcgnu“— H:.a
Rijinber: w,.nz__ AR RRET : o ;Date " |[Label ~BegDor - - »Label SEndDe: i -
DX P01 Declaration of Dr. Kevin Mosser, M.D. H?_mwboum H“ﬁunm.w.ogoocmmq FTC-PROD-0000541
Lancagter County Prunary Service Aren Inpatient & Outpalient Procedures Servic: Yolmme
DX0728  |and Market Shave Overview Jarmary 2016 1/1/2016{WS 0017 WS 0026
Lebanon Connty Primary Service Area Inpatient & Outpatient Precedures Service Volume
DX0729 and Markst Share Overview Jenuary 2016 1717201 6|WE 0061 WS 0071
[ DX0730 Lebanon Covnty Genersl Surgery Market Assessent September 2015 9/1/2015| W8 0078 WS 0079
[DX0731 Lebanon County Theracio Surgery Market Asscsment October 2015 10/1/2015 WS 0093 WS 0095
‘Wellbpan Service Area Pediatric ENT Surgery Cufmipration to PSU Hershey Seplemnber
DX0732 2015 9/12015(W§S 0107 WS 0109
DX0733 __ [WellSpan Service Avea Pediatiic Smpery Market Assessment September 2615 9172015 WS 0110 WS 0116
‘WellSpan Service Area Pediatric Inpatient Services Cutmigration to PSTJ Hershey September
DX0734 2015 8172015 WS 0117 W8 0118
PSU Hershey Inpatient Admissions Oxgineting from 'Welispan Primeary Service Area - Ags O
DX0735 17 00/00/0000 WS 0127 WE 0128
DX0736  |Presentation: WellSpan Health 2015 Budget & Five Year Projections 5/30/2014|WS SDT 000398 ‘W8 SDT 000447
DX0737  |Presentation: WellSpan Health/Good Samaritan Heelth System Stratepic Intent to Affiliate 1/13/2014| WS EDT (00482 WS SDT 000526
DX0738 Pregeptation;: WellSpan PCL Business Plan 11-5-14 11/5/2014| W8S SDT CQ0604 WS SDT 000623
DX0739  |Presentation: Good Samaritan WellSpan Board of Direcors §-27-13 5272013 |WS SDT (01326 WS SDT 001378
DX074¢  |Email from T Regan to T. Nerton re FTC Requesied Information 71142015 | WS $DT 001842 WS SDT 001844
Master Collahorztion gﬁ By and Among WellSpan Health zad Johos Hopslins
DX0848 University 00/00/0000 | W§E 0149 WS 0172
] Presentation: (Good Samarites, Health System (GSH) Transaction, WellSpan Health Boerd of
DX0851 Directors 11721114 1172172014 WS SDT 000527 WS SDT 000574
Presentation; WellSpan Health/ Good Samaritan Heelth System - Strategic Intent to Affiiiate
DX1049 (Final Draft 1/13/14) 1/132014)|GOODSAM-FTC-000267 GOODSAM-FTC-000314
DX1050  {The Good Samariian Hospital - Geographic Service Area 00/00/0000 | GOODSAM-FTC-000695 GOODSAM-FTC-000697
[DX1051 The Good Samaritan Hospital - List of Competitors QO/GO/D0D0 | GOODSAM-FTC-000698 GOCDSAM-FTC-000698
Presentation: Good Semaritan Health System - Exploring and Evaluating the Benefits and
DX1052  |Challenges of Affillation, Steerjng Committes Meeting #1, 1/30/13 1/30/2013 |GQODSAM-FTC-000875 GOODSAM-FTC-000902
Presentation: Geod Semeritan Heslth System - Exploring and Evaluating the Bepefits and
DX1053 Challenges of Affiliatlon, mﬁumns.mhénnw Meeting #2, 2/21/13 202142013 | GOODSAM-FTC-000903 GOODSAM-FTC-D00923
resentation: Good Semaritan, Health System - Exploring and Evaluating the Benefits and
DX1054 mecnn,mom of Affiliation, Steering Committee Meettng #3, 3/21/13 3/21/2013 |GOODSAM-FTC-000929 GOODSAM-FTC-0009564
Presenration: Good Sameritan Health System - Strategic Plan 201 -2014 Appendiecs, July
DX1055 2011 00/07/2011 |GOODSAM-FTC-0057C1 GOODSAM-FTIC-005736
Presentation: Good Sammariten Health Systemn - 2011-2014 Stretegic Plan Flanning
DX1056  [Assessment and Goals Summary 00/00/0000; GOODSAM-FTC-005839 GOODSAM-FTC-005850
DX1057 Good Samariten Health Bystem ~ Action Plan: Program Development, 2013-2014 3/30/20141GOODSAM-FTC-005851 GOODSAM-FTC-D(5854
DX1058  |Good Samatitan Hospital - Planning Comimijttee, of the Board of Trastess 10/13/14 10/13/2014 1 GOCDSAM-FTC-010221 GOODSAM-FTC-010233
DX1059 | Presentation: Podiatrics/Pulmpnary Update, Planning Committee 4/14/2014 GDODSAM-FIC-010300  |GOODSAM-FTC-010300
Presentarion: Setting the Context & Making the Case for Change, Leadership Development )
DX1060  |Institpte, Spring 2015 0B/DI¥2015 | GOODSAM-FTC-012597 GOODSAM-FTC-012597
DX1061 Cemiral Pern Business Jounal - The race for patients is on in hwwmboﬂ County 8/21/2015 | GOODSAM-FTC-013628 GOODSAM-FTC-013630
DX1577  |WellSpan Year-End Progress Report 2014-2015 /1372015 | WS SDT 000575 WS SDT 000615
DX1654  {Mosser Deposition Transeript 2/15/2016 -

CONFIDENTIAL
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STEVENS & LEE

LAWYERS & CONSULTANTS

1818 Market Street, 29t Floor
Philadelphia, PA 19103
(215) 575-0100 Fax (215) 851-0214
www.stevenslee.com

Direct Dial: (215) 751-1944
Email: nesc@stevenslee,com
Direct Fax: (610) 371-7956
March 2, 2016

VIA ELECTRONIC MATL

Christopher N. Thatch, Esquire Geralynn Trujillo, Esquire

Jones Day One Bowling Green, Suite 318

51 Louisiana Avenue, N.W, New York, NY 10004

Washington, D.C. 20001

Asron Schwartz, Esquire
Commonwealth of Pennsylvania
Office of the Atforney General
Antitrust Section

Strawberry Square, 14® Floor
Harrisburg, PA 17120

Rer  FTC, etal, v. Penn State Hershey Med, Ctr,,
U.S.D.C,, M.D. Pa. No. 1;15-cy-02362-JE]

Pear Counsel of Record;

This firm represents Dr, Kevin Mosser in connection with his deposition taken in the
above-referenced matter on February 19, 2016, Pursuant to the Protective Order entered in this
case and the agreement of counsel reflected in the transeript of the deposition, Dr. Mosser
designates the following pages and lines “CONFIDENTIAL”:

37:13-69:22
72.6-85:19
94.8-94:19
95:9-96:5
96:16-98:5
101:18-102:8
103:22-104:17
109:3-110:12

Given that Dr. Mosser is out of the country on a personal vacation, as discussed at the
deposition, we reserve the right to supplement or amend these designations upon his return,

Philadelphia = Relading « ValleyForge » Allentown = Harrisburg » Lancaster s Scranton
Wilkes-Barre o Ponceton o Charleston.  « New York «  Wilmington
A PROFESSIONAT. CORPORATION
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Counsel of Record
March 2, 2016
Page 2
Very truly yours,
STEVENS & LEE
g i
e f Aebih
Neil C. Schur

cc: Harriet Franklin, Esquire
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