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UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 


OFFICE OF ADMJNISTRA'flVE LAW JUDGES 


-. > ..·.... ·· .··. .. ~~ffl 

) ..·•..ORl.GINAL 
· Iri the Matter of <. .) 

·· _: · .' 

) 
"•. .1-800 Contacts, Inc,~ 	 · ) 

a corporation, 	
. •, 

) - DOCKETNO·. 9372 
) 

Respondent. · 	 ) 

SCHEDULING ORDER 

October 7, 2016 Complai:nt Couµsel provides preliminru:y witness list (not .·• 

·· · inch.1ding expert$) with a brief summary of the proposed 


testimony. · 

. ·. . : 	 . . ·:..... :. .. . " ,' 

October2l, 2016 	 Re~pondent's Counsel provides preliminary witnes~ list 

(not including experts) with a briefsummary of the 

proposed testimony. ­

December 14, 2016 - Deadline for issuing document requests, interrogatories and 

subpoenas duces tecum, except for discovery for purposes 

ofauthenticity and admissibility ofexhibits 


December 27. 2016 ~ 	 Complaint Counsel provides expertwitness list. 

fanumy 9; 201 7 	 Deadline for issuing requests for admissions, exc.ept fot .. 

requests for admissions for purposes of authenticity and 

admissibility ofexhibits . . 

," ',. ·.... ·: .. ·<:· .. ·. .. " 


1a.n~ary B,2011 R.esponcleht;s Counsel pr°''ides expert Witness list 


JanUl,il')' 27, 2017 	 Close ofdiscovery. oth~r than discov~rypermitted under 

Rule 3.24(a)(4), depositions of experts, and discovery for 

purposes ofauthenticity and admissibility ofexhibits. 


February 6, 2017 	 Deadline for Complaint Counsel to provide expert witness 

reports. 




·:'·.·· 
. .·.':'": 

February 23, 2017 Deadline for ;Respondent's Counsel to provide expert 
.· ·... witness reports (to be ·provjdedby 4 p.m. ET). .· ':. :· 

·'· ·· · ' Responderi,Cs expert report shall include (without • 
·' limitation) rebuttal, jf any, to Complaint Counsel's expert . 

witnes& rep.ort(s). · · · 

. . . ·..· 

··· March 1, 2017 •.·•· <·••·' 'c~~~laintCounsel provide~ to R~ponderlt's Counselits : 
·' ··• 	 firtalpro,posed witness and exhibirlists; including · 

deppsitions~ copies of all exhibits (except for · 
demonstrative, illustrative or summary exhibits and expert 

. ,:: :. . related exhibits), Complaint Counsel's basis of 
. ... .,.· admissioHityfor each proposed eXhibit, and a brief 

..· . summary of the•testimony ofeach witness. 
.... : .... . . ·. .= · · - :_· - ·. . . .. ;' ' .· . :· :: 

Complaint Counsel serves coUrtesy copies 011 AW of its 
·. ftnal proposed witness iUld exhibit lists, its basis of ·. 
, admissibility for each proposed e~hibit, and a brief 

... 	 ··· .summary of the testimony ofeach witness, including its 
·.· expert witnesses. · 

·• Complaint Coilnsel to·identify rebuttal expert(s) a,nd . 
..:·' provide tebunal expert report(s). Any such reports are to 

._. · .. : ·:·. ·.··. · • be limited to rebl,lttal ofmatters set forth in Respondent' s 
expert reports, Ifmaterial outside the sMpe of fafr rebuttal 

· is prt!sented~ Respondent will have the right to seek:· ·.··:· . 
· ··· appropnate relief(such as striking Complaint Co:unsel's 

. ·; •,·. ·· rebuttal expert reports .or seekingleave to submit 
·.......:. . surrebuttal expert reports on behalfofRespondent), 


March 14, 2017 · Respondent's Couns¢l provides to Cotnplamt Counselits 

final proposed witness and exhibit lists, including · 
 ' ,"' ••, 

depositions~ copies ofall exhibits (except for 
demonstrative, 1lhistrattve or summary exhibits and expert 
related exhibits), Respondent's basis ofadmissibility for. ... 
each proposed ~xhibit, and a bnef summary ofihe . ··· 
testimony 6feachwitness, 

Respondent's C-0unsel serves courtesy copies on ALJ its 
final proposed witness and exhibit lists, its bas1s of 
admiss1btlity for each proposed exhibit, and a bnef 

·summary ofthe testimony ofeach witness~ ll1cludirtg its 
expert witnesses. 

. . . 

March 15, 2017 ·- Parties that intendto offer confidential materials ofari 
opposing party or nori--party a~ evidence at the hearing must 

2 



." 

.·· ·->. . : ::_ . .. 	 - ­· : : 

provide notice to the o~posing P~_Y or non-~~Y· pursuant 
to 16 C.F.R. § 3.45(b). See Add1t1onal Prov1s1on 7. 

March20, 2017 .·· 	 Deadline f'ot depositiOns ofexperts (including rebuttal 

experts) and_exchange ofexpert related ex.hibits. 


. . - : . 

March 22. . ,.,2017' Deadline for filing m6tipns m limine fo prechi:de a:dm1ss1on 

: .. :· ofevidence. See Additional Provision 9. · · 


.. 


March 22> 2017 ·. Exchange and serve courtesy copy on ALJ objections to 

fmal proposed witrI,ess lists and exhibit lists. · 


.... 
March 27~ 2017 	 Deadline f~; filing~otions for iri camera treatmentof · 


proposed trial exhibits . 

. - ·- ..·· ·- . .· 

March 27, 20 l 7 - · . · · Co1Ilplaint Counsel files pretrialbnef supported by legal 

authority. ·· · · 

.._·· · . .. : . ·- _.. :·:-: =.. . :. . . ·.: . _· . 

March 28, 2017 	 Deadline fo~ filing responses to motions in limine to 

preclude admissions ofevidence. ·· 
··.. 

: ::::· 

· · March29,2017 	 .· Exchan~~:~r~posed stip~lations oflaw~ facts, ~d .· 
· authenticity. ·· 

March 30, 2Ql 7 ·· ·. - . ·• .. 	 Deadline for filing re$ponses to motions for in camera 

treatment ofproposed trial exhibits. · · 


April 4~ 2017 	 Respondent's Counsel fil~s pretrial brief supported by 1egal 

authority. · 


. . .. ' .. . , : •, , .. . . ··. . :.. : 

... April 6. 2017 . •. · Final pteh~~ng conference to begiri at 10:00 a~m. in FfC 
Courtroom, Room 532, Federal Trade Commission . . 
Bmlding, 600 Pennsylvania ,Avenue, NW, Washington, DC 
20580. 	 . 

The parties shall meet and.confer prior to the prehearing 
conference regarding trial logistics and proposed 
stipulations oflaw, facts, and authenticity ofexhibits. 

· 
1 Appendix A to Commission Rule 3.31, the Standard Protective Order, states tJlat if a party 01 third patty 

wishes in camera treatment for a d0cument or ttanseript that a party intends tO introdU<ie into evidence, that 

party or third part} shall file an appropriate motion. with the Admm1strat:Jve Law Judge within S days after 

it receives notice of a party's jntent to introduc.e st1ch material. Cl'mrnissroil Rule 3 45(bJ states that parties 

who seek. to use matenal obtained :from a third party r;ubject to confidentiality restrictions must .demonstrate 

that the third party has been given at least 10 days' notice oftl-ie proposed U:Se of s.uch material. To resolve 

-t,his apparent cont'lic~ the Scheduling Order requites tb:at the parties provide l 0 days' notice to the opposing 

party or third parties to allow for the filirig ofmotions for m camera treatment. 
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. " :·,.·· :' . 	 . .... ·. 

To the extent the parties have agreed to.stipulate to any ·· 
issues of law, facts, ancL'orauthenticity ofexhibi~, the 
parties shall prepare a list ofsuch stipulations and submit a 
copy of the stipulations to theALJprior to the conference. 
At the confei:ence, th~ parties? list ofstipulations shall be 
·markedas "JXl'' and signed by each party, and the list.. 

· shallbe offered into.evicience as ajoirlt exhibit. No 
signature by the ALJis required. Any subsequent 
stipulauons may be offered as agreed by the parties. 

Counsel may present any objections to the fii1al proposed 
witness lists and.exhibits. Trial exhibits will be admitted or 
excluded to the extent practicable~ To the extent the parties 
agree to the admission of each other's.exhibits, the parties 
shall prepare a ljst identifying each exhibit to which 
admissibility is agreed, marked as "JX2" and signed by 
each party, which list shall be offered into evi<j.ence as a 
joint exhibit. No signature by the ALJ is required; 

. .. . 	 .. 

April 11, 201 7 	 Commencement ofHeadng~ to begin at 10,00 a.m~ in FTC 
Courtroom, Room 532, Federal Trade Commission · 
Building, 600 Pennsylvania Avenue~ NW, Washington, DC 
205&0. 	 . 

. -	 . . 

ADJ)ITIONAL PROVISIONS ·.. 

l . · F~rallpapers that are required to be filed with the Offi~eofthe Secretary,.the . 
parties shall ·serve a courtesy copy on the Administratjve Law Judge by electronic mail to 
the f<;>lloWing email address: oalj@ftc.gcrv. The courtesy copy should be transmitted at or 
shortly after the time of any electronic filing with the Office of the Secretary. Courtesy 
..copies mustbe transmitted to Office ·of the~Administrative Law Judge directly, and the 
FTC E-filing system shall npt be U;SeQ for this purpose. The oal1@ftc.gov email account 
is to be used 9.nly for courtesy ·copies ofpteadings filed with the Office of the Secretary 
and for docume!ltS specifically requested of the parties by the Offi.ce ofAdministrative 
Law Judges~ Certificates of service forany pleading shall not inchlde the OALJ email 
address, odhe email address of any OALJ personnel, including the ChiefALJ, but rather 
shail designate.only 600 PennsylvamaAve., NW.. Rm. H-110 as the place ofsel'Vice. ­
The subject line o.fallelectronic submissions to oalj@ftc.gov shall set forth only the 
docket number and-the title of the submission. The parties are not required to serve a 
courtesy.copy to the OALl in hatd copy, except upon request. ln any i:ristance in which a 
courtesy copy ofa pleading for the Administrative Law Judge cannotbe effectuated by: 
electronic mail) coUnsel shall hand deliverahard·cepy to the Office of Administrative 
Law Judges. Discovery requests and discovery responses shali not be submitted to the 
Office ofAdministrative Law Judges. · · 
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.. ·.··· - · ... 
. . 

: ... : ... . .·. . :_ . . - : . . - . ·. -. 

2. The parties shall serve ea~h other by electronic mail and shall include ''Docket 
.9372" iri the re: line and all attached documents in ;pdfformat fnthe event that service •..·.. 
through electtonic mailis not possible, the parties 111ay serve each other through any 
metho.d autho.rized under the Cotn.rtllssion's Rules of Practfoe. 

··• ·.·•·.• . . .._.. 3. )3acb pleadi~g iliaLcltes to unpuplished opinions ~r opinfo~snot available o~ . 
·· LEXIS or wpSTLAWshall includ~ su~h copies as exhibits. ·. • ··· · 

.:-· .:: .:· · . . ·:: .. .:.:·= .: ··:.. '. .· :- :"· .. . ·.. :. . 

·· ·. 4. Each motion (other~ a motiontodisrniss, nmtion for summary decision, or 
a motion for in.camera treatment) shall he accompanied by a separate signed statement 
representing thatcoW1Sel for the moVing party has conferred with .opposing counsel in an 
effort in g0od faith to resolve by agreement the issues raisedby the motion and has been · · · 
unable to reach such an agreement. 1n addition, pursuant to Rule 3.22(g), for each 
motion to quash filed pursuantto § 3.34(c), each motion to Cbmpel or detennine 
sufficiency pursuant to §3.38(a), or each motion for sanctions pursuant to § 3.38(b)} the 
required signed statement must also "recite the date, time, and place ofeach . . . · 
-Conference between counsel, and the names ofall parties participating in .each such 
conference." Motions that fail 10 in.elude such separate statement may be denied on that 

ground. ••• 
. ..:. ": . ~ '. . ' .·:'·. ' ;: . ::.: 

"'': "..:5. Rule 3.22(c) states: 
,' :.: ...·. ·····. 

All written motions shall state the particular order, ruling, :or action •· 
desired and :the grounds therefor. Memoranda in support of. or in 
opposition to, any dispositive motjon shall notexceed 10.000 words.. ·. · 
Memoranda in support of, or in opposition-to, anyother motion shall not 
exceed 2,500 words. Any r~ply in support of a dispositive motion shall 
not exceed 5,000 words and any reply in.support ofany other motion 
authorizedby the Adrninistrative.LawJudge or the Commission shall not 
exceed 1,250 words. · 

Ifa party chooses to submit.a motion without a separate memorandum, the word count 
limits of3 22(o) apply to·the motion. Ifa party chooses to submit a motion with a · 
separate memorandum, absent prfor approval·of the ALJ, the motion shall be limited to 
750 words; and the wo.rdcount limits of3.22(c) apply to the memorandum in support of 
the motion. This provmon appHesto all motions filed With the Administrative Law 
Judge, including those filed under Rule 3 38. · 

6. Ifpapers filed with the Office of the Secretary contain incamera or 

confidential material, the filing party shall mark.any such materialin the complete 

versionoftheh- submission with {bo1d font and brace_s}. 16 C.F.R. § 3.45(e). Parties 

shall be aware of the niles for filing5 containing.such infonnation, includmg 16 C..F R. 

§42. 
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7. Ifa party intends to offer confidential materials of an opposing party or non­
party as evidence at the he;aring, in providing notice to such non-party, the parties are 
reqµired to inform each non-party ofthe strict standards for motions form camera 
treatinent for evidence to be introduced.at trial set forth in 16 C.F.R § 3 45, explained in · 
Jn re Jerk, LLC, 2015 FTC LEXIS {Feb.23~ 2015), In re Basic Research. Inc.; 2006fTC ...·. 

· ·..·.·. · · · .·· LEXIS 14{Jan. 25, 2006); lnre Hoeohst Manon Roussel, Inc. , 2000FTCLEXIS157 
(Nov. 22, 2000) and 2000 FTC LEXI'S 138 (Sept.19, 2000}; and In re Dura Lube Corp., 

•.··• ·1999 FTC LEXIS 255 (Dec. 23, i 999):. Motions also must be supported by a declaration 
••·or affidavit by a p(;tson qualified to explain the confidential nature of the:documents In 

.. :•:: : · ·re North Te~cis Special'ty Physicicms~ 2004 FTC LEXIS 66 (Apnl 23~ 2004). Eachparty 
or non•party that files amotion for m camera treattnen,t shaU provide one copy ofthe : · 
do.cum.ems.for which in cqirzera tre~tment is soughtto the Administrative Law Judge. .· .· ·.· . 

. . = ·.: ·.·: ....: : _ . ..__:. . . · .._ _ .· .. - _.-·.=: .- . 	 . .. 

8. Ifthe expert ~ePorts prepared for either partycontairi co~fidential information 
that has been granted in camera treatment, the party shall prepare two versions of its 
ex_pert·repoit(s)"inacc()rdance with Additional Provision 6 ofthis Scheduling Order and ·.· 

· 16 C,f ..:R. § 3.45(e). 	 . 
. . 	 .. 

9. · ~~tions zn Ji~~~: are dis~ouraged. Motion in bmine refers "to any motion• 
.•...·.. whether made before or during trial, to exclude anticipated prejudicial evidence.before 
..· .the evidence is actuallyoffered.·~ Jn re Daniel Chapter One, 2009 FTC LEXIS &5. *18­

·.:··. 20 (April 20~ 2009)(citing Luce v. UnitedSfates, 469 U.S. 38, 40n2 (1984)). Evid~nce 
.. .	:·.. . should be excluded m advance of trial on a mo.tion m limine only when the.evidence is · 

· ·.•clearly inadmissible on ali potential grounds. 14. (citingHawihorne Partners v, AT&T :. 
· ····.·· Technologies. Inc,, 83.1 F. Supp. 1398, 1400 (N.D. 111.1993); Sec Exck Comm 'n v US. · 

Environrnental, Inc,, 2002 U.S. Dist LEXIS f9701, at *5-6 {S.D.N.Y. Oct. 16, 2002)). · 
Moreover, the risk ofprejudice from giving undue weight to marginally relevant 
evidence is minimal in a bench trial such as this where the judge is capable of assigning 
appropriate weight to evidence. · · 

· 10. Compliance with the scheduled end ofdiscovery requires that the parties serve 
subpoenas and discovery requests sufficiently in advance ofthe discovery cut-offand that 

. .	·.• .all responses and objections wlll be due on or before that date, unless othetw1se noted. .. . 
··...· Any motionto compel responses to di.s.covery requests shall be filed within 30 days of · 
···· sei;vice ofthe responses and/or obj.ectwns to the discovery requests or withi1,1 20 days ·. · 

after the close ofdiscovery, whichever first occurs. 	 · 

. •.>1L Eachparty is limited :10 SOdocument requests, includirigall dis~rete su~p~s; 
25 interrogatories, including all discrete subparts; ~d 50 requests for adnussions, 
includingall discrete subpart~, except that there shalLbeno liinit on the number of 
requests for admissionfor authentication and admissibility ofexhibits. Any single 
interrogatory inquiring as te a request for admissions·responSe may address only a single 
such response. There is no limit to the number ofsets ofdiscovery requests the parties 
may issue, so long as the total number of each type ofdjscovery request, including all 
subparts, does not exceed these limits. Within seven days ofservice ofa document 

http:introduced.at


·.· . •• • . • :•. ••. I 

request, the parties shall confer ab9ut the fotmat for the· production .of electronically 
. sto;ted mformaticm. 

', ·,: . ·. ::..: : :: ":'·. ;"' . ' ··: '<·. ··."·':: 

.. - · ::_ 12. The deposition ofany person may be recorded by videotape, provided that the 
deposing party notifies the dep·onent and all parties of its intention to record the ·• 
deposition by -videotape at leastfive days in advance of the deposition. No.deposition, 

·whether recorded by videotape ot otherwise, may .exce.ed·a single, seven-hour day,·· unles5 
otherwise agfeed to by the parties or ordered· by the Administrative Law Judge.. · ... · · 

. .. ··. . . . . '• 
. ·.. .. - · ." ·.. :· ·. . .. .. 

·-·· 
· : .13. The parties ~hall serve upon one another, at th~ time of issuance, ~op.ies of~l . 

subpoenas: duces tecum and subpoenas ad testific:andum. .For subpoenas ad .. · · 
testificand~tn. the party seeking the deposition sha:H consult with .the other parties before 
the deposition date is scheduled. The patties need not separately notice the deposition of 
a non-party noticed by an opposing party. At the request ofany party, the time and ·.·.·· 
allocation for a non-party depos1uon shall be divided evenly between them, but the .··. · · 

.. noticing p.arty may Use any additional time not used by the opposing party. Ifno party 
··makes such a request, cross~examinatibn of the witness will be lirhitedto one hour. 

· . _·.. . .. · .·.· · · . . ·: : ·: .. .. ...'.: . 

: 14. Non-parties shall provide copies ormake available for inspection and 
copying ofdt>cumentsrequ.,ested by sub_poena to the party issuing the subp0ena. The ••. •· 
party that has requested documents from non-parties shall provide copies of the · 
documents received from non-parties tO the Dppo~ing party within three business days of · 
receiving the documents; No deposinon ofa non-party shall be scheduled between the ·· 
time a non-party provides documents in resp<mse to a subpoena duees tecur;1 to a party, ··. 
and 1 busmess days after the party provides those documents to the other party,. unless a · · • 
shorter time is required by unforeseen logistical issues iri schec:iuling the depe)sition, or a 
non~party produces these documents at the time of the deposition, as agreed to by all · 
parties involved. · · ·· · ·· · 

. 15. The final witness lists shall represent counsels' good f~th designation ofall 
potential witnesses who .counsel reaso11ably expect may be calledIn. their case-in-chief. 
Parties shall notify the opposing party promptly ofchanges in witness listS to facilitate 
completion ofdiscovery withm the dates ofthe scheduling order. The final proposed · 
witness list may not mclud~ additkincil witnesses not listed in the preliminary witness lists 

. previously exc]langed ·unless byconsent ofall parties, 9t, ifthe parties do not consent, by • 
an order qfthe Adrrlirustrative Law Judge upon a showing ofgood cause, except that a 
party may include on its final witness list any person deposed after that party exehangecl 
its preliminary witness list, and except that Respondent may also include on its final 
witness list any p~son whose identity or status as a VVJtnes$ was not detemiined until 
a~er October 21, 2016, but who was added to Respondent's preliminary witness list on or 
before November 18, 2016. · · · 

16. The final exhibit lists shall represent counsels' good fa1th designation ofall 
trial eXhlbits other than demonstrative~ illustrative, or summary exhibits Additional 
exhibits may be add~d afte1 the submission ofthe final lists only b) .consent ofall parties, 
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or, ifthe parties do not consent, by an order ·ofthe Administrative Law Judge upon a 
showing of good cause. 

l 7. Wi~esses shall not te~tifyto ~1Tlatter unless evidence is in~oducedsufficient 
-to s~pport.a finding that the witness bas personai knowledge ofthe matter. F.R.E. 602. 

. .. 
. .· . < .. 18. Wittte~s~s not pr~perly desigil~ted·•as e~pert witnesses shal~ not pto~de 

opinions beyond what is allowed in F.R.R 701 ._­

19. 'The parties are required to comply with Rule 3.3 lA and With the following: 

•, . . 
. . 

· . . . ·{a). At the.time ~ expert is fust listedas a witness by a pmy, ~tparty shall 
· provide to the other party; ·. .. 

(i) materials fully describing or identifying the hackgr"~und and qualifications 
of the expert, all pubti-cations authored by the expert within the preceding ten years, and 
all prior cases in which the expert has testified or has been deposed within the preceding 
four years~ and . ·· ·· · · · 

.- (ii) transcripts ofsuch testimony in the possession, custody, or control of the 
produdng party or the ex,pert, ·except that transcnpt sections that are under seal in a 
sepatate proceeding need uot be produced.·.· · · 

(b) _At the time an expert reportisproduced, the producing.party shall provide to 
the other party alldocum..,nts and other written materials relied upon by the expert in 
formulating an opinion in this case, subject to the provisions of 19(g). 

(c) It shall be the.responsibility ofa party designating an expert witriess to ensure 
that the expert witne~s is reasonably available for deposition in keeping with this · 
Scheduling Order. Unless otherwise agreed to by the parties or ordered by the. .-·· 
Administrative Law Judge~ expert witnesses shall be deposed only once and each expert 
deposition shall be lhnited to one day for 

. 
seven hours. . . ... ­

(d) .Each ~x~rt report shall indud.e a complete ITTatement of~I opinions to be .. 
expressed and the basis and rea8oris therefore, the data or other_information considered 
by the expert in fanning the opinions; any exhibits to be used as a sµmmary ofor supp~rt 
for the opinions~ the qualifications of the expert; and the compensation to be paid for the 
study and testimony. · · 

· (e) ;,. party may not disco~er facts known or opinions held by an expert who has 
been retained or speci.ally employed by another party in anticipation ofthis litigation or 
preparation-for hearing and who is not designated by a party as a testifying witness. 

(f) At the time ofservice ofthe expert reports, a party. shall provide opposmg 
counsel: 
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· (i) a list ofall commercially-available computer programs used by the expert 
in the preparation of the report; 

...•. (li) a eopy of all data sets used by the expert, in native file format and 

processed data fiie format; and ·· 


·•·• •.•..·. ··•·• ··• ..••.. >{iii) all customiz~d colilp~fer pro~runs used by the expert inthe preparation ~f ·.. 
· the report or necessary to _replicate thefindings on which the expert report is based, . ·· ·· · 

(g) Experts' disclosures and reports shall comply in all respects with Rule 3.31 ~. •q 

excepi that neither side must preserve or disclose:.. . . . 
- ' - - --_ - :" : . -- . --· """: -·. ·. 

· (i) any fotm ofcommunication or work product shared between any of the 
parties' counSeLand their expert(s), or between any Of the exp~rts themselves; 

. .· ·: ..· . . . _· .· . . · . 

. .. (ii) al'ly form of communication or work product shated between an expert(s) 
and persons assisting

. 
the expert(s);. · 

. . . . . ' . 
. ·· · ··<. .· ··. (rii) expert's notes, unle.ss they constitute the only recotd ofa fact or an .· 
assumption relied upon by the expe11 in formulating an opinion inthis case; 

(iv} drafts of expert reports,.analyses, ()r other work product;.or 
. . . . . . " 

.· . . < (v) data formulatio~s. ·d~ta run~, d~ta analyses. or ~Y d~tab~~e-related •· .···· 
operatfons not relied upen by the expert in the opinions_contained in his or her final 
report_ 

..:·· -·. - :.. ·<··. . ·. :· . ..... ·:;: ·. .. . . . 
20. Ptopetly admitted.deposition testimony and properly admitted jnvestigat1onal 

hearing_transcripts:are part of the record and need .not be read in open court. Videotape 
deposition excerptS thathave been admitted in evidence may be presented in open court .· 
only upon prior approval by the Administrative Law Judge. .-• , . 

. . . ;. - . ·. .· .. 

il The parties shall provi~e one another, and the Administrative Law Judge, no 

later than 48 hours in advance, not including weekends and holidays~ a list of ~Jl · · 


.. witnesses to be called on each day ofhearing, s.Ubject to possible delays or other · 

unforeseen circumstances. · · · · 


. ·... 22. TIIe parties shall provide.one ~other with copies ofany dem.onstrative, •·· 
illustrative or sµrrun~ exhibits (other ~nan those prepared for cross-examination) 24 
hours before they are used 'W-ith a witness, 

23. Complaint Counsel's exhibits shall bear the designation CCX and 
Respondent's exhibits shall beartlie designation RX or some other appropriate 
designation. Complamt Counsel's demonstrative exhibits shall bear the designation 
CCXD and Rl,!spondent's demonstrative exhibits shallbear the designation RXD or some 
other appropriate designation: Both sides shall number the first page ofeach exhibit with 



·... 
. .. 


·.. .· .· : ....
. : : 	 . . 

a single series ofconsecutive numbers. When an exhibit consists ofmore than one piece 
ofpaper, each page ofthe exhibit must bear a conset:utive control ntimber or some other 
consecutive page number. Additionally, parties must account fol'. all their respective 
exhlb1tnumbers. Any number not actually used atthe heating shall be designated . _;:... ·· 

·· "intentionatly not used.'' 

24. At the final prehearing cortfeyertee) counsel will be required to futroduce all . 
· · ·· exhibits theyintend to introduce at trial. . The parties shall confer and shall eliminate . · 
·····. duplicative exhibits in advance of the final prehearing conference and, ifnecessary~ 

•······ dttring triai. For example, if CCX 100 and RX 200 are different copies ofthe same .· 
· . . ·.·.... document, only one ofthose documents shall be offered into evidence. The parties shall 

.. 	 ·,. . agree. m advance as to which eXhi:bh number they intend to use. ColUlsel shall contact the 
court reporter regarding suhinission ofexhibits. 

. ...·..·. 114­
~ -~-··· rA ·... .i·.ORDERED: 

D. Michael Cha~< 

Chief Administrative Law Judge 


··.: .. : ·· .. .-..".. : : 


·. .. .· 


bate Septecp.ber 7t 2016 
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Notice ofElectronic Service 

I hereby certify that on September 07, 2016, I filed an electronic copy ofthe foregoing Scheduling Order, with: 

D. Michael Chappell 
Chief Administrative Law Judge 
600 Pennsylvania Ave., NW 
Suite .i 10 
Washington, DC, 20580 

Donald Clark 
600 Pennsylvania Ave., NW 
Suite 172 
Washington, DC, 20580 

I hereby certify that on September 07, 2016, I served via E-Service an electronic copy ofthe foregoing 
Scheduling Order, upon: 

Thomas H. Brock 
Attorney 
Federal Trade-commission 
TBrock@ftc.gov 
Complaint 

B::irbara Blank 
Attorney 
Federal Trade Commission 
bblank@ftc.gov 
Complaint \ 

Gustav Chiarello 
Attorney 
Federal Trade Commission 
gchiarello@ftc.gov 
Complaint 

Kathleen Clair 
Attorney 
Federal Trade Commission 
kclair@ftc.gov 
Complaint . 

Joshua B. Gray 
Attorney 
Federal Trade Commission 
jbgray@ftc.gov 
Complaint 

Geoffrey Green 
Attorney 
Federal Trade Commission 
ggreen@ftc.gov 
Complaint 

Nathaniel Hopkin 
Attorney 
Federal Trade Commission 
nhopkin@ftc.gov 
Complaint 

mailto:nhopkin@ftc.gov
mailto:ggreen@ftc.gov
mailto:jbgray@ftc.gov
mailto:kclair@ftc.gov
mailto:gchiarello@ftc.gov
mailto:bblank@ftc.gov
mailto:TBrock@ftc.gov


Charles A. Loughlin 
Attorney 
Federal Trade Commission 
cloughlin@ftc.gov 
Complaint 

Daniel Matheson 
Attorney 
Federal Trade Commission 
dmatheson@ftc.gov 
Complaint 

Charlotte Slaiman 
Attorney 
Federal Trade Commission 
cslaiman@ftc.gov 
Complaint 

Mark Taylor 
Attorney 
Federal Trade Commission 
mtaylor@ftc.gov 
Complaint 

Gregory P. Stone 
Attorney 
Munger, Tolles & Olson LLP 
gregory.stone@mto.com 
Respondent 

Steven M. Perry 
Attorney 
Munger, Tolles & Olson LLP 
steven.perry@mto.com 
Respondent 

Garth T. Vincent 
Munger, Tolles & Olson LLP 
garth.vincent@mto.com 
Respondent 

Stuart N. Senator 
Munger, Tolles & Olson LLP 
stuart. senator@mto.com 
Respondent 

Gregory M. Sergi 
Munger, Tolles & Olson LLP 
gregory .sergi@mto.com 
Respondent 

Justin P. Raphael 
Munger, Tolles & Olson LLP 
Justin.Raphael@mto.com 
Respondent 

mailto:Justin.Raphael@mto.com
mailto:senator@mto.com
mailto:garth.vincent@mto.com
mailto:steven.perry@mto.com
mailto:gregory.stone@mto.com
mailto:mtaylor@ftc.gov
mailto:cslaiman@ftc.gov
mailto:dmatheson@ftc.gov
mailto:cloughlin@ftc.gov


Lynnette Pelzer 

Attorney 


