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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of 

Cabell Huntington Hospital, Inc.,
a corporation:

Pallottine Health Services, Inc.
a corporation;

and

St. Mary’s Medical Center, Inc.
a corporation;

)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 9366

RESPONDENTS’ MEMORANDUM IN OPPOSITION TO COMPLAINT COUNSEL’S 
MOTION TO RETAIN A WITNESS ON COMPLAINT COUNSEL’S FINAL WITNESS 

LIST 

Respondents Cabell Huntington Hospital, Inc. (“Cabell”) and St. Mary’s Medical Center, 

Inc. (collectively, “Respondents”) respectfully submit this memorandum in opposition to 

Complaint Counsel’s Motion to Retain a Witness on Complaint Counsel’s Final Witness List 

(“Motion”).  Good cause does not exist to permit Complaint Counsel to add Mr. Farley Reardon 

to their Final Proposed Witness List because it was Complaint Counsel’s lack of diligence in 

timely investigating Mr. Reardon that necessitated their Motion.  Complaint Counsel failed to 

include him on their Revised Preliminary Witness List.  And Complaint Counsel did not raise 

adding Mr. Reardon to their Final Proposed Witness List until after the close of discovery, 

despite knowing the witness they did identify lacked sufficient knowledge.  Thus, this Court 

should deny Complaint Counsel’s Motion and strike Mr. Reardon from Complaint Counsel’s 

Final Proposed Witness List.
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FACTUAL BACKGROUND

On December 11, 2015, Complaint Counsel served their Preliminary Witness List, which 

included over 165 witnesses, including three LifePoint individuals: (1) Paul Gilbert; (2) Leif 

Murphy; and (3) Farley Reardon.  See Motion at 1; see also Ex. A at 13.  Due to the compressed 

discovery timeline, the parties agreed to pare down their witness lists, see Ex. B at 1, and agreed 

that no “new witnesses” would be added absent a showing of “good cause” or “by agreement of 

the parties.”  Id. at 2.  To make discovery manageable, the parties understood that only 

individuals appearing on the revised witness lists would be deposed.  The revised witness lists 

were exchanged before the January 6, 2016, deadline for service of discovery requests and 

subpoenas duces tecum.  See Ex. E at 1.  On December 29, 2015, Complaint Counsel removed 

Mr. Reardon from their Revised Preliminary Witness List—leaving Mr. Gilbert as the only 

witness for LifePoint.  See id. at 3.

 

  See Ex. C.  

Complaint Counsel did not convey this information to Respondents.  On January 6, 2016, in 

continued reliance upon Complaint Counsel’s Revised Preliminary Witness List, Cabell served a 

subpoena duces tecum on LifePoint, and subpoenas ad testificandum on Mr. Gilbert in his 

individual capacity and on LifePoint as a corporate entity.  Complaint Counsel did the same. 

On February 12, 2016, LifePoint’s counsel informed Respondents for the first time what 

Complaint Counsel had known since August 2015, namely that Mr. Gilbert had “minimal” 

knowledge of, and involvement with, the topics identified in the subpoenas.  See Ex. D 

(reiterating that Mr. Gilbert “ha[d] nothing to say”).  

Meanwhile, Respondents pressed LifePoint to provide a knowledgeable corporate 

designee.  On February 6, 2016, LifePoint finally identified Mr. Reardon and other individuals 

Redacted
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who might be able to address some topics on the corporate subpoena. Ex. G.  But even then, 

LifePoint only offered Mr. Reardon as a corporate designee on a very limited number of topics in 

the subpoena.  See id.  Even after Respondents narrowed the subpoena topics, LifePoint failed to 

come forward with a witness that could address even the narrowed topics in Respondents’ 

corporate subpoena. No depositions of LifePoint witnesses have occurred to date.  See

Respondents’ Mot. to Strike at 3–4.   

Now, Complaint Counsel seeks to add Mr. Reardon to their Final Proposed Witness list, 

even though he was not on Complaint Counsel’s Revised Preliminary Witness List, and even 

though Complaint Counsel knew since August 2015 that the LifePoint witness on its Revised 

Preliminary Witness List, Mr. Gilbert, lacked knowledge of the relevant issues.  

ARGUMENT

Complaint Counsel bears the burden of demonstrating good cause for their untimely 

designation of Mr. Reardon.  As discussed below, Complaint Counsel cannot do so.

I. Complaint Counsel Has Not Shown Good Cause For Mr. Reardon’s Late 
Designation.

Complaint Counsel cannot add Mr. Reardon to their Final Proposed Witness List, in 

violation of Paragraph 15 of this Court’s Scheduling Order, because Respondents have not 

agreed to the addition and good cause does not exist that would otherwise justify Mr. Reardon’s 

inclusion on the Final Proposed Witness List.  See Ex. E at 8 (stating that the Final Proposed 

Witness List “may not include additional witnesses not listed in the preliminary witness lists 

previously exchanged unless by consent of all parties, or . . . by an order of the [Court] upon a 

showing of good cause”) (emphasis added).  

The parties agree that good cause may only be found where “a party seeking to extend a 

deadline demonstrates that a deadline cannot reasonably be met despite the diligence of the party 
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seeking the extension.”  In re Chicago Bridge & Iron Co., N.V., Dkt. 9300, 2002 FTC LEXIS 69, 

at *2 (Oct. 23, 2002) (citing Sosa v. Airprint Sys., Inc., 133 F.3d 1417, 1418 (11th Cir. 1998)) 

(emphasis added).  Indeed, “[i]f a party is not diligent, the [good cause] inquiry should end.”  

Sosa, 133 F.3d at 1418 (quoting Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th 

Cir. 1992)).  There can be no question that the good cause inquiry turns on the diligence of the 

party seeking the extension.  What is more, “prejudice to the party opposing the modification [of 

the scheduling order] might supply additional reasons to deny a motion.”  Johnson, 975 F.2d at 

609.

Here, Complaint Counsel argues that good cause exists because they included Mr. 

Reardon on their original Preliminary Witness List, which they incorrectly assert “justifies” Mr. 

Reardon’s inclusion on their Final Proposed Witness List.  See Motion at 4–5.  This argument 

overlooks the purpose and effect of the parties’ agreement to submit Revised Preliminary 

Witness Lists, which superseded the parties’ original witness lists.

Given the compressed discovery timeline, the parties agreed to reduce the number of 

witnesses included on their witness lists.  See Ex. B.  Critically, they also agreed that no “new 

witnesses” would be added to the Revised Preliminary Witness Lists absent a showing of “good 

cause” or “by agreement of the parties.”  Ex. B at 2.  Respondents have not consented to the 

addition of Mr. Reardon, therefore Complaint Counsel must demonstrate good cause for Mr. 

Reardon’s late designation. 

If Complaint Counsel had acted diligently, they would have timely designated Mr. 

Reardon; they did not, and their effort to rely on Respondents’ efforts to notice their own 

depositions of LifePoint representatives cannot excuse that failure.
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A. Complaint Counsel learned of Mr. Gilbert’s lack of knowledge in August, and 
failed to act diligently to timely designate an appropriate LifePoint witness.
  

 

 

 

  Ex. 

C.   

 

  Id.

Despite learning that Mr. Gilbert lacked knowledge of the relevant issues more than three 

months earlier, Complaint Counsel still designated Mr. Gilbert on their Preliminary Witness List.  

To make matters worse, when Complaint Counsel submitted their Revised Preliminary Witness 

List, instead of removing Mr. Gilbert—whom they knew lacked personal knowledge—they 

affirmatively chose to remove Mr. Reardon, a decision apparently made without investigating 

whether he was a suitable witness.      

Had Complaint Counsel acted diligently, upon learning that Mr. Gilbert lacked relevant 

knowledge, they would have used the intervening three months to identify an appropriate 

LifePoint witness before submitting their Preliminary Witness List on December 11—let alone 

by the time they agreed to submit their Revised Preliminary Witness List on December 29.  Or, 

they could have retained Mr. Reardon on their Revised Preliminary Witness List, rather than 

removing him from it.  Either way, Complaint Counsel knew as early as August 2015 that the 

witness they did retain, Mr. Gilbert, would not serve their purposes.  Complaint Counsel now 

claim that good cause justifies the inclusion of Mr. Reardon on their Final Proposed Witness 

List, but their lack of diligence compels the opposite conclusion.

Redacted

Redacted
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B. Respondents did not prevent Complaint Counsel from timely designating Mr. 
Reardon.

Respondents played no role in Complaint Counsel’s delay in learning that Mr. Reardon 

is, according to LifePoint, a more knowledgeable witness than Mr. Gilbert.  And “[s]imply 

claiming that the importance of [Mr. Reardon] was learned late in the discovery process does not 

satisfy the ‘good cause’ standard since diligence is required in pursuing discovery.”  See In re 

Chicago Bridge & Iron Co., N.V., Dkt. 9300, 2002 FTC LEXIS 69, at *8 (Oct. 23, 2002).  The 

Court’s order in In re Chicago Bridge & Iron is instructive.
1
  Respondents moved to strike three 

witnesses from Complaint Counsel’s witness list due to their belated designations.  Complaint 

Counsel opposed the motion, arguing that they learned of each individual’s importance only after 

the scheduling order required their designation.  Id. at *6.  The Court granted respondents’ 

motion to strike two of the witnesses because their late designation was not attributable to 

respondents and Complaint Counsel had failed to otherwise demonstrate “sufficient diligence to 

show good cause.”  Id. at *8–9. 

Similarly, Complaint Counsel, not Respondents,
2

are responsible for the investigation and 

strategy motivating their decision to remove Mr. Reardon from their Revised Preliminary 

Witness List, which they attempt to undo here.  Complaint Counsel knew of Mr. Reardon’s 

existence when they submitted their Preliminary Witness List, as well as when they intentionally 

                                                

1
Complaint Counsel cites this opinion in support of its contention that any prejudice resulting from Mr. 

Reardon’s late designation “is caused by Respondents [sic] own delay.”  See Motion at 6.  However, In re Chicago 
Bridge & Iron Co. stands for a different proposition—that good cause justifying a late designation may be 
demonstrated if the opposing party prevented that witness’ timely designation.  See In re Chicago Bridge & Iron 
Co., Dkt. 9300, at *8.

2
Complaint Counsel try to lay the blame on Respondents because LifePoint had “given Mr. Reardon’s 

name to Respondent’s counsel on February 6.”  Motion at 2.  Not only does that misrepresent the substance of that 
communication, see Exs. G & H, but it also improperly places the burden of pursuing Complaint Counsel’s 
discovery on Respondents.  
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removed him from their Revised Preliminary List.  Complaint Counsel had an affirmative duty to 

pursue discovery diligently.  Id. at *8.  If their diligent efforts could not resolve the uncertainty 

as to which LifePoint witness would suit their needs, Complaint Counsel could and should have 

retained both Mr. Reardon and Mr. Gilbert on their Revised Preliminary Witness List.

Complaint Counsel now ask for a “do over”; seeking to swap Mr. Gilbert for Mr. 

Reardon, contrary to the parties’ agreement that no “new witnesses” would be added to a 

Revised Preliminary Witness List without consent or good cause.  While Complaint Counsel 

attempt to minimize the effect this last minute switch would have on Respondents by stating that 

he is available for deposition (which is not the case, as discussed below), Respondents should not 

be required to engage in time consuming, belated discovery merely weeks before trial because 

Complaint Counsel made a series of inexcusable errors.

II. Permitting Complaint Counsel To Retain Mr. Reardon On Its Final Proposed 
Witness List Would Prejudice Respondents.

Because Complaint Counsel has not established good cause, the Court need not even 

address Respondents’ prejudice.  See Johnson, 975 F.2d at 609 (“If [the party seeking to modify 

the scheduling order] was not diligent, the inquiry should end.”).  Nevertheless, “prejudice to the 

party opposing the modification might supply additional reasons to deny a motion . . . .”  Id.  

(emphasis added).  

Complaint Counsel’s efforts to show that Respondents could easily depose Mr. Reardon 

now, and have not pursued offers to do so, lack factual basis and underscore the fact that 

Respondents are prejudiced by the late designation.  In fact, Respondents continually pressed 

LifePoint to designate a corporate representative, see Ex. F, and it was not until early February 

that LifePoint finally identified Mr. Reardon (as well as another LifePoint employee) as being 

someone who might be able to address some of the topics in the corporate subpoena.  See Ex. G.  
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Even then, however, LifePoint insisted Mr. Reardon could only testify fully on three of the 

subpoena topics and could offer very limited testimony on two others. See Ex. I.  LifePoint 

would not agree to produce additional witnesses for the remaining set of topics.  See Exs. D & 

H.  Although Complaint Counsel expressed their own willingness to go forward with Mr. 

Reardon’s deposition—itself not surprising since Mr. Reardon was Complaint Counsel’s 

witness—doing so on the proposed dates would have prejudiced Respondents due to (a) the lack 

of agreement on the deposition topics, and (b) substantial and delayed document productions by 

LifePoint—thwarting Respondents’ ability to adequately prepare for any such deposition.
3
  In 

fact, LifePoint has never agreed to produce a witness to address many of the topics in 

Respondents’ corporate subpoena, even after Respondents agreed to narrow them to facilitate 

progress on this issue.  For these reasons, no depositions have been taken of LifePoint witnesses.

Ultimately, Complaint Counsel’s “willingness” to replace Mr. Gilbert with Mr. Reardon 

on their Final Proposed Witness List is not a concession.  Rather, Complaint Counsel simply 

seek to replace a witness that they have known since August should not be on their witness list 

with a late-designated witness they could have identified with any degree of diligence from the 

beginning.  

CONCLUSION

Respondents respectfully request that the Court deny Complaint Counsel’s Motion and 

preclude Mr. Reardon from testifying at trial. 

                                                

3
Complaint Counsel weakly attests that LifePoint provided some documents, see Motion at 6, but that is 

beside the point.  A partial document production and a witness who can testify only as to some of the noticed topics 
is hardly a full and fair opportunity to take discovery from LifePoint.
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Dated:  March 21, 2016 

 

Respectfully submitted, 

/s/ Geoffrey S. Irwin 
 
Geoffrey S. Irwin 
Kerri L. Ruttenberg 
Kenneth W. Field 
Michael S. Fried 
Louis K. Fisher 
Tara Lynn R. Zurawski 
Debra R. Belott 
Douglas E. Litvack 
JONES DAY 
   51 Louisiana Avenue, N.W. 
   Washington, D.C. 20001-2113 
Email: gsirwin@jonesday.com 
Email: kruttenberg@jonesday.com  
Email: kfield@jonesday.com 
Email: msfried@jonesday.com 
Email: lkfisher@jonesday.com 
Email: tzurawski@jonesday.com 
Email: dbelott@jonesday.com  
Email: dlitvack@jonesday.com  
Telephone:  (202) 879-3939  
Facsimile:   (202) 626-1700 
 
Aaron M. Healey 
Sergio A. Tostado 
Benjamin B. Menker 
JONES DAY 
   325 John H. McConnell Blvd., Suite 600 
   Columbus, OH 43215-2673 
Email: ahealey@jonesday.com 
Email: stostado@jonesday.com 
Email: bmenker@jonesday.com 
Telephone:  (614) 469-3939 
Facsimile:   (614) 461-4198 
 
Lindsey Lonergan 
Jessica C. Casey  
Mary Ellen Robinson 
JONES DAY  
   1420 Peachtree Street, N.E., Suite 800 
   Atlanta, GA 30309-3053 
Email: llonergan@jonesday.com 
Email: jcasey@jonesday.com 
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Email: merobinson@jonesday.com 
Telephone: (404) 521.3939 
Facsimile: (404) 581-8330 
 
Devin A. Winklosky 
JONES DAY 
   500 Grant Street, Suite 4500  
   Pittsburgh, PA 15219-2514 
Email: dwinklosky@jonesday.com 
Telephone:  (412) 391-3939 
Facsimile: (412) 394-7959 
 
Thomas L. Craig 
James R. Bailes 
BAILES, CRAIG & YON, PLLC 
   Post Office Box 1926 
   Huntington, WV 25720-1926 
Email: tlc@bcyon.com 
Email: jrb@bcyon.com 
Telephone:  (304) 697-4700 
Facsimile:  (304) 697-4714 
 
Counsel for Respondent 
Cabell Huntington Hospital, Inc. 

 

/s/ David W. Simon 
 
David W. Simon 
Brett H. Ludwig  
H. Holden  Brooks 
FOLEY & LARDNER LLP 
777 East Wisconsin Avenue 
Milwaukee, WI 53202-5306 
Phone: 414-271-2400 
Facsimile: 414-297-4900 
Email: dsimon@foley.com 
Email: bludwig@foley.com 
Email: hbrooks@foley.com 
 
Benjamin R. Dryden 
FOLEY & LARDNER LLP 
3000 K Street, N.W. 
Washington, DC 20007-5109 
Phone: 202-945-6128 
Facsimile: 202-672-5399 
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Email: bdryden@foley.com 
 
Counsel for Respondents 
Pallottine Health Services, Inc. 
and St. Mary’s Medical Center, Inc. 
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

_______________________________________

In the Matter of 

Cabell Huntington Hospital, Inc.,
a corporation:

Pallottine Health Services, Inc.
a corporation;

and

St. Mary’s Medical Center, Inc.
a corporation;

)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 9366

_______________________________________)

[PROPOSED] ORDER ON COMPLAINT COUNSEL’S MOTION TO RETAIN A 
WITNESS ON COMPLAINT COUNSEL’S FINAL WITNESS LIST

On March 11, 2016, Complaint Counsel filed a motion to retain a certain witness on its 

Final Proposed Witness List, Mr. Farley Reardon.  

Complaint Counsel’s motion is DENIED.

ORDERED: ________________________
D. Michael Chappell

Chief Administrative Law Judge
Date:
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on March 21, 2016, I filed the foregoing documents electronically 
using the FTC’s E-Filing System, which will send notification of such filing to: 
 

Donald S. Clark 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-113 
Washington, DC 20580 

 
I further certify that I delivered via electronic mail a copy of the foregoing documents to: 
 

The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W., Rm. H-110 
Washington, D.C. 20580-0001 
 
Thomas H. Brock 
Alexis Gilman 
Tara Reinhart 
Mark D. Seidman 
Michelle Yost 
Elizabeth C. Arens  
Jeanine Balbach  
Stephanie R. Cummings  
Melissa Davenport 
Svetlana S. Gans 
Elisa Kantor  
Michael Perry  
Samuel I. Sheinberg 
David J. Laing 
Nathaniel Hopkin 
Steve Vieux 
Matthew McDonald 
Jeanne Liu Nichols 
Amy Posner 
FEDERAL TRADE COMMISSION 
   600 Pennsylvania Avenue, N.W. 
   Washington, D.C. 20580-0001 
Phone: 202-326-2638 
Email: tbrock@ftc.gov 
Email: agilman@ftc.gov 
Email: treinhart@ftc.gov 
Email: mseidman@ftc.gov 
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Email: myost@ftc.gov 
Email: earens@ftc.gov 
Email: jbalbach@ftc.gov 
Email: srcummings@ftc.gov 
Email: mdavenport@ftc.gov 
Email: sgans@ftc.gov 
Email: ekantor@ftc.gov 
Email: mperry@ftc.gov 
Email: ssheinberg@ftc.gov 
Email: dlaing@ftc.gov 
Email: nhopkin@ftc.gov 
Email: svieux@ftc.gov 
Email: mmcdonald@ftc.gov 
Email: jnichols@ftc.gov 
Email: aposner@ftc.gov 
 
Counsel for the Federal Trade Commission 
 

 
 

/s/ Geoffrey S. Irwin 
 
Counsel for Respondent 
Cabell Huntington Hospital, Inc. 
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