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Hotel Belvedere.

on

"OPEN PRICE ASSCCIATIONS™

by

Huston Thompson, Commissioner, Federal Trade Commission.
INTRODUCTION

It is a great pleasure to renew associations with your organization afFer
a most pleasant time with you last year at Cleveland. I find nyself sandwich-
ed in a most sympathetic company.

Your first spealier, the eminent Secretory of Agriculture, for years has
been a staunch supporter of progressive ideals in govermment. Since he has
come into official life, there has been transferred to his department the su-
pervision of the meat packing industry, an industry which you are all aware
the Federal Trade Comnission investigated for soie years. It is a great
pleasure to state at this time that information has come to me that Mr. Wallace
is handling this nost 2ifficult task in an aimirable way. You also have se-
lected as your final speaker tonight, Senator Capper of Kansas, who in a very
short time becarme one of the leaders of the United Statee Senate and of tle
whols nation.

It may only be a coincident, tut nevertheless an interesting one, that
all of the speakers of the evening together with the lady who is presiding
cone from west of the Mississippi River, beginning with Iowa, then Kansas and
finally Colorado.

We are all from the region of the open country and it may be that had
sonething to do with your Chairman tagging me with the subject of open price
associations for discussion this evening.

I comd neither to praise or conderm the subject assigned to me, nor to
indulge in any personalities, a thing which I think is usually futile. 1
shall try to take the subject and turn it irnside out, and let you see it as
one who has been down into the very vitals of this question. I shall abstain
as far as possible from voicing any subjective opinions and shall paint the
picture to you in quotations from letters of ithose in the indusiries and from
historical facts which have corme to rny observation.

Now the most interesting thing about the work of the Federal Trade Com-
mission is that when an econonic situation is presented for the first time to
us, and wo think that e have hold of something new owing to the fact that
life has changed, invariably we find, if we search back in history, a proto-
type, and in the case of "open price associations", there is no exception to
the rule.

THE GUILDS OF THE MIDDLE AGES

Back in the Middle Ages, after the nations had changed from the nomadic
life to the agrarian, and drifted from the agrarian into a situation where
reople congested into cities, so that urban or community life dominated, there
developed what are known as guilds.

These guilds centered around cormunities. They started off with high and
praiseworthy ideals, namely the advancement of trade in their particular'com-
munities. They hal not gone very far, hovwever, until they began to split up
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into nurercus guilds and a situation -rose not unlike that described by Carlylt
in his "French Revolution", where, speaking of ths situation into whlch.fhe
French Governrent had zotten itself in tue survey of private busines§, it had
becore necessary not only to have an inspector of pigs, but also an inspector
of suckling pigs.

“hile the guilds had mary admirable points about ther, they drifted inmto
policies where one of the dominating purposes was the maintaining of prices and
the curtailment of production, -vhich resulted in choking the channels of trade
and making the zuilds so obnoxious that f£inally the pcople of England with fa{’
sighted wisdom cut the Gordian knot. Thoroughgoing reforms were made involvir
particularly the elimination of the unfair trade practices and monopelistic ac-
tivities that hal grafted themselves on to the guilds like barnacles on a ship.
England saved herself thereby from a revolution.

France, on tls other hand, failsd to eliminate these evils, until the op-
pression becase so great and produced such a narroving and suppressing offect
on the middle class and the peasaniry that this factor, together with the op-
pression exercised by the aristocracy, brought on the French Revolution.

VHAT IS MEANT BY OPEN PRICE ASSOCIATION?

Nov, keeping in mind the fact that the guilds vere associations which per-
mitted the barnacles of destruction to be grafted onto them. let us first of ai
find out what we mean by "open price associations", and at this point clearly
distinguish between the "open price association" and ihe ordinary trale associr:
tion. Trade association is tho broader term, and an "open price association",
ic but one form of trade association.

Trade associations, sreaking generally, have undoubiedly done a great deal
of good for their particular industries, and I can say, positively, that in dea
ing with trale associations which were not open price associations, the Federal
Trade Commission has frequently hal splendil assistance and cooperation, and
the results obtained were very riuch worth while.

If T were to talk on the brcad subject of trade associations tonight, I
could easily discuss for hours how riany of then have come voluntarily to the
Comuission and with a fine spirit sought te eliminate the wrong practices with-
in their ovn organizations, and have ziven support to their secretaries, even
to the point of having the secrotaries give the information on which complglnts
were filed beifore the Comnission, against individual roabers, something which I
think rou will agree with nie testifies to an adnirable and public spirited sense
of duty.

It sheuld be perfectly clear, therefore, that we are not now d?scussing.
trade associations generally but are liniting owselves to "open price associa-
tions".

Now what is an “open price association"? I presume the best way to reach
a clear understarding is to cdefine that temrm.

It is an association based upon the proposition that "knowledge regarding
prices actually made is 21l that is necessary to keep prices at reasonably
stable and normal levels", and for this purpcse the members are to exchang? cur-
rently and constently, tnrough central headquarters, "information as to ordaers,
production and shipuents." This information is immediately tabulated, and at
the ver; earliest moment, is passed back to all the mervers.




CAN HUIAN EEINGS EICHANGE IJFORFATION RENUIRED BY OPEL
PRICE ASCOCIATIONS AND AVOID CURTAILING PRODUCTIOLN,
THAT RESULTS IN LITIER PRICE FIING, OR PRICE INCREASE?

The “open price ussociation" is connected with the name of its chief pro-
ponent, a man by the name of Eddy, who wrote a book called "The Now Competi-
tion". Undoubtedly Mr. Eddy bolicved what he wrote. Perhaps being a lawyer,
he could sit in his office and take the abstract plan of an open price associa-
tion and gazing at its cold type and exclusing the hurman equation believe that
such a practice could be put into action without fixing prices, or enhancing
prices through concerted curtailment of production at which time the public in-
variably buys hysterically.

I say Ur. Eddy may have been able to conceive this owing to the fact that
he was a lawyer and accustored to study things in the cold abstract. But thre
reports of the Federal Tradc Commission on a number of large industrial organi-
zations, have sbecwn this theory to be wrong. One industry, for instance, is
found to be divided up into ten great regional organizations and those organi-
zations subdivided into many minor organizatiens according to some 25,000
letters passing between its menbers. It is clear that pricos were fixed or
that a curtailnent of production was effected which produced a panic buying
market resulting in the price of its product jumping approximately 300% and up
to the point where the ultimate consumor cither could not or would not buy. I
may say that of the open price associations that I have investigated, I have
never found one that did not either fix prices or cause curtailment of produc-
tion to the point where it ultimately paralyzed the narket.

The Lockwood Investigalion, together with investigations recently mate in
other parts of the coun‘ry, would seerm to indicate beyond a peradventure that
the actions of these open price associations do result in price fixing or price
enhancement,

THAE EXTEUT OF OPEN PRICE ASSOCIATIONS.

A great deal has been said recently about the extent of open price asso-
ciations, and emphasis given to the effect thut there were not very many of
then. I am not prepared to say how many there are.

The comnission cent out gquestionnaires to several thousand trade associa-
tions in this country. QReplies vere received irom 1515, or about 55% of the
orgarizations addressed. From these, the following information was rececived.
There were 150 associations which ldistriduted or exchanged price information;
324 associations coupiled and distributed other trade statistics, not including
prices; 799 vere non-statistical associatious, while 150 associations vere in-
active or disbanded. . Incomplete replies wers received from 92 associations.
fost of the 150 open price associations also distributed or exchanged iniorua-
tion on othsr features of business, such as ordera received, purchases, produc-
tion, stocks, costs of production and nerchandising and natters of general in-
torest to the menbers.

About 1,000 did not reply to the juestionnaires, so we do not know about
them, while many others had gone out of existence, and still others would not
adait that they vere fixing prices, but did adnit meeting and exchanging certain
statistics. The emphusis, however, should not be laid upon the number of open
price associations but rather upon their size and also upon the number and size
of the corporations which are members of such associations.

The tobacco investigation of the commission reveals the fact that in prac-
tically every field of the industry ia whiclh the Coumission nmale an investiga-
tion, there were price fixing associations. Likewise in lumber, the United
States is divided up:-into districts according to the type of lumber fcund.
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the largest one of the re~1ona1 ¢umter associations 6O puTCont of tho produc-
tion of the industry was represented by open price organizations.

One association ropresented 80 parcent of the lumber manufacturers of
Idaho, Vestern Montana and Eastern Vashington and Eastern Oregon.

The Lockvrood investigation likewise revuals open prices associations of
tremendous proportions.

DO OPEY PRICE ASSCCIATIONS STABILIZE BUSINESS?

The great argument male by those in feavor of open price associations is
that they stabilize business. We have just come through one of the greatest
periods of inflation evsr knowm, having reaciwd a climax there the public ceas-
ed buying. Vo have been for scmetime in a period of stagnation fron vhich we
are all hoping to emerge at ~n sarly duate. During all of this period open
price associations have been more or less in existence. At least, a great
number of thern were in existence from tho time when prices started to climb un-
til the recent decisions of the Supreme Court of the United States, in the
Anerican Colwn and Luaber Conpany case.

Did the opan price associations help to stabilize business during this
chaotic period? The ansver is knovn to all of us,

Is it not a fact that the reports of the Federal Trzde Commission show
that these organizations not only dii not attermpt to hold back their individual
members from advancing prices, but the one deen, dominant note of the whols
rmoverient was an increase in prices.

Out of such experiences are we able to say tast such organizaticns, {rom
an economic point of view, have justified their existencc?  And so long as
those who control them zre human beings, is it possible to avoid the fixing of
rrices and tendency to curtailment of production?

ARC TIE LUSINEGSS IIEN IN DOUBT?

Scme business men say they do not lmow how for they can go writhin the law.
Parhaps the trouble is in dwelling too much on the idea of how far.

Let us take a few of the practices that have been revealed by the Lockwood
investigation, the Foderal Tra'e Commnission investigations and recent cases
that nove been befcre ourr couris, and see if business wen need to be instructed
in regard to thom.

In the tobacco report, mentioned ahove, the jobbers and manufacturers were
chorged with intimidating those who cut prices below tle prices fixed by the
price-fixing associations, ond this as done in spite of the fact thal those
who so0ld below the prices fixed by the associations made profits. Docs a
business man need to be told that he can not ccnspirc with others to intiuidate
those whe do not wish to follow these price-fixing scheres? Or, to leok at
it from another angle, is the question of doubt one that hangs on the right to
blacklist those who will not follow the dictates of a zroup in business, where
the one blacklisted is showing great normal courage, is seeking to act for the
good of tho public at large, and is not ruining himseli, a situation whicu
occurs in every industry?

Perhaps the puzzled inquirer has been in doubt as to whothsr he could
force those to wwhom he sold his products to maintain pricus fixed by iim, and
for the purpose of carrying cut his plan inducel these to vhon he scld not to




sell to others who did not maintain such prices, and required ail those to
whom he sold, %o report the numes of those not keeping the resale price. His
doubts should be entirely swept away by the recent decision of the Supreme
Court in the Boechnut case.

Does he argue that he does not know whether he can tie a purchaser to hin
self by contract so that that purchaser can not use the goods of any other per-
son? If so, he has hal his pat'way lighted by the very recent decision of the
Supreme Court in the Standard Fashion Company v. Magrane-Houston Company.

Perhaps he has bean seeking, where he owmed a patent, to compel others noi
to use in connection with the patented article any goods except those sold by
the ovmer of the patent. Here again tho driitwood is cleared away, for there
is a bright light of a very rocent supreme.court decision to guide ‘his wander-
ing footsteps.

Is it simulation of a competitor's name on goods? Or fraudulent adver-
tising, or commercial bribery? Can it be a plan where in an open price asso-
ciation, the competitors come together and interchange reports as to orders, .
production, shipments, etc?

Listen to what the Supreme Court of the United States says about such a
plan: "Such close cocperation between many persons, firms, and corporationms,
controlling a large volume of interstate commerce as is provided for in thie
'plan', is plainly, in theory as it proved to be in fact, inconsistent with
that free and unrestricted trade which the statute contemplates should be main-
tained * * * *x u,

Vhat is it then that confuses some of the businessmen? I say some bte-
cause there are many men in the business world whom I have had the pleasure of
conferring with, who have no more doubts about what these practices wean than
has the Supreme Court of the United States. Mr. Taft, the present Chief
Justice of that Court, as far back as 1911, in answer to a similar statement tc
the effect that business was groping in the dark, confidently asserted that:
"The business community now knows or ought to know whare it stands".

Till such gentlemen who are in the fog please tell us just what it is that
makes the fog, or what it ic that confuses them?

HOW DOES THE OPEN PRICE ASSOCIATION FUNCTION IN REALITY
AVD DOES IT AFFECT THE PUBLIC AT LARGE?

In respondes to a Senate Resolution, the Commission investigated the sub-
ject of the price oi tobacco products. The report which the commission made
reveals the domestic situation <ith respect to the fanmmers who are the produc-
ers, the jobbers and the manufacturers of this product. In substance, this
report shows that the jobbers of this country associated together in open price
associations which resulted in price-{ixing; that they called upon tle nanu-
facturers, and with one notable exception, worked together with the manufact-
urers to keep up prices so that at the date of the Cormission's report, the
prices charged by the manufacturer for totacco products have remained practi-
cally constant at the high levels obtaining in 1919. The Commission said that
this was due in part at least to "the jobbers' price-fixing agreements."

On the other hand, while no concliusive evidence was found of collusion to
depress prices paid to the grower for tobacco, it "appears that a few large
tuyers hal a dominant position and each purchased only a certain percentage of
the offerings; that comnon buying agencies were used, and that secret pur-
chases woere male through independent dealers while the ultimate purchasers held
off the market, or practically so".



Here we have a most revealing picture. The jobbers and the manufactures
are holding up the prices, while, at the same time, the manufacturers practi-
cally stay off the narket to such an extent that prices dropped to a point
where tho farmer vas helpless. In other words, the phrase which we find in
Mr. Eddy's book as well -s in “he leitters of thosze carrying on open price as-
sociations to the effect that they must not kill the goose that laid the gold-
en egg, figuratively speaking, made a fact. This picture of conditions in
the tobacco world is a cross section of what has been going on in the rest of
tge business worll, and as a result the purchasing public has become prostrat-
ed»

Thirty years ago, seventy per cent. of our people lived or worked on
farms.  Today 48% are on farms, despite the fact that our Secretary of Agri-
culture, and his predecessors have been doing everything possible in their
line to assist the farmer.

Is it not time that we should open up the channels of trade so that the
cycle from producer to consumer and back again should be unfettered? And the
producer, who in this case is also the ultinate consumer, should be left with
at least the wherewithal to purchase that which the manufacturers and distri-
butors have for sale? ‘

What has been the reaction in the tobacco world? Today two tremendous
cooperative organizations of farmers have formed to meet the situation which
has been brought on by the jobbers and manufacturers.

Vhile many open priced organizations undoubtedly started out with the
best of purposes, just as the guilds did and in bold declarations in their
minutes and by-laws, declared against price fixing, it is interesting to trace
their steps and see where, unier this open price association plan, human naturc
finally gets the upper hand.

We have an association marketing oil in one of our Western cities. This
association covers a very large area in which live meny people. Each year
the city referred to asks for bids on the o0il and gasoline which was necessary
for its public utilities. Now a strange thing happened. Only four of the
members of thisassociation handed in bids and when the bids are opened, they
were found to be identical. ‘

The minutes of the association contained no evidence of collusion, or
price fixing, or anything of that sort. And when the Secretary of this or-
ganization, of his owm volition came before the Commission, he insisted that
nothing has been done in the meetings with regard to price fixing. Whereupon
the following questions were put by the Commissioners or their representative.

C+  TWas it agreed at the meeting that only the four companies should bid?

Ao NO:

Q. Why wasn't it entered? What was the reasen for tl® preparation and
issuance of the memoranda at these various meetings that don't appear in the
record of the meetings?

A. Because they were not a part of the business of the meeting. These
conferences, or whatever they may be, mostly occurred out in the hall after
the meeting, or at other offices.

Q. Among the members of the Association?

A. Yes.

Q. That is interesting. These memoranda are guite apart from the
regular ainutes?



A. Tes.

Qs Now, HUr. Secretary, we have hed had similar cases.  You have been
secretary for a long while; how is that done?  You hold a meeting; it aust
be called to order and certain things done, all of -shich are mentioned. Ther.
do they driit out and hold another meeting? I would like to kaow.

A. They go out arm in arm. The chonces are they haven't E.,eon)fea?h
other for a weel. Aitsar the crowd is outside they do the real thing they are
interested in.

Qs How do they get it to you? Are you part of the crowd as it drifts
cut?

A Frequently a part of the crowd. * * * * u,

Im the luaber industry the cecld aboctract open price association device
becomes tanglod up with human nature in a iost remarkable way.

The operations of the largest association in the irdustry centere@ a-
round the use of a dovice knowmn as a trado barometer, by which, through con-
certed action, the Association instructs its membership how to restrict pro-
duction and thersby to increase the price of lumber, by an artificial control
of supply as balanced against current demand.

This barometer was issued to the members of the Asswiation VGBKIY- It
is portruoyed ob the right hand side of a sheet of paper and consists gf a bulb
out of which arise taroe perpendicular tubes. The first tube is designated b
the word "orders", the second by the word "production", and the third by the
vord "shipments".

In order %o make the information portrayed by the barometer striking to
the eye, red colors are used in the bulb and tubes.

Vhenever the members see that the red in the middie tube entitled "pro-
duction" stands higher than the red in the first ond third tubes known as
"orders” and “shipments", they see at once that production must be decrease§ or.
the theory that if it is not, there will %e an over supply in the market which
will forcs domn nrices.

If, however, tle Yarometer sho~s that the red of the middle.tube, indicat-~
ing production, is below the red in the other two tubes, indicating or§ers and
shipments, then the moemters see that supply is below lemand and that higher
nrices can be obtained.

This device for restricting production was inaugurated in 1915. At that
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tine there was prinied on the upper left hand corner oi the barometer and Jus
outside of the “ordgr” tube thegﬁords "Marketing Advancing". Directly oppo-

site ir the upper right hand corner and just outside the "shipment" tube ap-
peared the words "Increase Production'. On the lover left hand coraner were
the words "Market Declining", and just ozposite, on the lower right hand corner
the words "Decrease Production."

Thus the height of the red color in the respective tubes automatically in-
dicated which of these instructions were to te applied.

The theory of thu device ras described by the President of the Association,
ia a letter as follows:

The Association will shortly get out a weekly barometer, which has been
subnitted to our counsel and which meets with their aprroval,  This baro-
meter will automatically forecast market conditions, and it is based on
orders received and shipients made. Where the shipments exceed the




orders, it indicates an advancing narket; and whenever the reverse is
true it indicates a falling market. Then oncs a month we will get out
another baromcter based on the production, which will indicate an ad'.
vancing market when shipments are in excess of production, and a falling
nmarket when the reverse is true, advising increase of production when the
orders and shipments are in aivance of production and a decrease in pro-
duction when the production is in excess of oriders and shlpnents. This
will give the information graphically. »

Qhortly after the barometer was circulated anonz the Association members, .
the President of a certain company, wrotc to the President, and to Secretary
and Manager of his asscciation, advising that the words "increase production”,
be taken off, stating that "this is just the conlition that we wish to avoids"
Following this he said, "is it not possible that some of our members might cou-
strue your wookly letter, bearing this latel, as advice from our Association,
to cut loose and resumo night sawing with their nills?" and again, "Some
cautionary advice should be inserted, bringing home to our members the truth of
tho old adage, 'Do not kill tho goose that lays the golden eggs.'"

The writer's advice was followed and the four phrases, "market advancing”,
"increase production", and "market declining", "decreoase production," were re-
moved s The following statement from another letier is illuminating:

"In preparing the barometer, the attorneys thought that if we were
going to show 'decrcase production' thoraon, ‘increase production' ought
tc go or too; Do while we are not advising our poople what to do, the
barometer 1tself 7ill tell the story.®

It should be stated that vhile these four phrases were removed, there
srill remained beneath the rarometer th: following language:

"TRADE BAROMETER"

"Whenever Shipments or Orders are below Production, experience in-
dicates an over-production, with consequent lo7ering values.

"Experience indicates that whencver Shipuents or Orders are above
Production, values increase, provided Prcduction does not increase at a
greater ratio than Shipments and Orders.”

Tho foregoing quotation appcared bensath the oarometer contlnuously until
October, 1919, '

It should be notel in raspsct to the date, October, 1919, that at this
time the Commission was preparing to make an investigation of the lumber indus-
try as requesied by the Department of Justice but hal not yet actually begun.
Howover, the fact of this request had been ascertained and had been spread

through the industry.  Shortly after this, the language just quoted was re-
moved.

In addition to the barometer, meetings of +the different groups of employces
such as the salosmen, were h0ld from time to tine. There was constant urging
in specific language .. toward curtailment of producticn and increase in prices,
until the country became hysterical in its buying and the price of luwber, for
€xarple, in one district jumped from $13.40 in 1915 to $55.55 a thousand in
1920, with a margin of profit in 1915 of $1.09 a thousand to $26.35 a thousand
in 1920, and this despite the fact that in this industry its protests were made
against these advances by rnen patriotic and loyal vithin the association itself
who wore swept along in the tile of the so-called stabilizing moverent.




CCiCLUCION

Is it not well to ask ourselves whother wic can afford to permit the'prac-
ticos ¢f cpen price associations and whether they shall lecd us tp the situa-
ticns that the guilds brought upon the whole world in days past?

After all is there any way out of the prosent ccononic situatic.m.except \
by keeping clear the channels of trade and kevping alive the competitive system!

All nations have started off in their virile youth with competition and
continuad to follow this policy until they waxed fat and coased to preserve the
individual initiative and porsonality. Then that stage was reached, they have
invariably grafted upon themselves the inziduous tendencies toward monopoly and
have then gone down.

You women are the kcepers of the houseliold. As you know, the word
"economist" intcrpreted from the Greok ricans the keeper of the housohold, and
as one who vatches over its purchasoes. It dovolves upon you principally to
koep tho fanily as the unit in America and to preserve in all its integrity our
noble youth and in doing this it becomes your duty to see to it that the com-
petitivo systenm is kept alive.

You have come into the political world at a time when the whole econonic '
system is calling for clear thinking and high purpose. If you will resolve.al.
of these questions, such as tho open price association in the light of wha@ is
test for the Anerican home, you will reach a conclusion both on the economic
and legal phase of the questions before this country which will scan safetY_and
perpetuity not only for our government, but for tho family life of this nation.
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