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-·' ~GoOd :iDorning. · I all pleased to have· this opportunity to 

~ address the Fordham· ·corporate Law Institute's conference on 

Antitrust in a Global Economy. · In my remarks ·I will review the 

major enforcement initiatives of·the Federal Trade Commission in 

the internationalarena, discuss the increasing role of 

procedural ·and substantive-harmonization, and· then·close by 

discussing-some aspects of the North American Free Trade 

' Agreement· ("NAFTA"). Let me preface my remarks by noting the 

usual disclaimer that the views expressed are my own and are not 

necessarily the views of the Federal Trade Commission or the 

other Commissioners. 

The Fordham Corporate Law Institute has been a beacon to 

those of us interested in international antitrust, and I feel 

• privileged to offer these comments on the twentieth anniversary 

of the Institute. It is precisely in this type of forum that we 

are able to share information and perspectives with our 

counterparts in other countries to the benefit of all concerned. 

Today we all recognize the ever-increasing economic inter-

dependence between the United States and the rest of the world. 

This interdependence makes convergence in antitrust and trade 

regulation increasingly important. A number of ideas and 

proposals for increasing and formalizing such convergence have 

been put forward that will serve as vehicles for further 

discussion and progress in this area. But I believe it is 

important to recognize that convergence is already occurring 

in incremental, but positive steps -- in part because antitrust 

enforcement agencies are cooperating and communicating to an 



unprecedented _degree.. Al~ough the statutory frameworks and 

economic condi~ions differ from nation to nation, we are 

witnessing increased consensus on the goals and the tools of 

antitrust analysis. 

Recent International Bnforoement Aotiops 

Given today's global economy, it is not surprising that both 

foreign and domestic companies have been the focus. of the 

commission's antitrust investigations and enforcement actions. 

We do·not target either domestic or foreign firms for antitrust 

enforcement action, but evaluate the competitive effects of each 

matter -on a case-by-case basis. To put matters in perspective, 

during the last two years the Commission has taken enforcement 

action against over 20 foreign firms or u.s. subsidiaries of 

foreign firms. These represent roughly 20' of all antitrust 

enforcement actions taken during that time period. 

In the merger area, the Commission frequently finds itself 

confronted with acquisitions involving foreign companies. Our 

merger analysis focuses on whether the proposed transaction would 

likely lead to the exercise of market power or facilitate 

collusive activity to the detriment of u.s. consumers. The most 

prominent recent case in the international merger area is the 

transaction between Imperial Chemical Industries (ICI) PLC, a 

British firm, and Delaware-based E.I. duPont de Nemours and 

Company (duPont). The transaction was structured as an exchange 

of ICI's nylon assets and business for duPont's acrylic-plastic 
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assets and··a· cash payaent, ·and raised competitive concerns both 

' in the European community ("EC11
) and the u.s. Indeed, this was 

, the first merger case since the adoption of the U.S.-EC 

cooperation Agreement• to be taken into second stage proceedings 

,, in the EC and also be subject to an enforcement action from u.s. 

antitrust authorities. Under the Agreement, EC and FTC 

authorities were able to communicate, within the limits of 

confidentiality obligations, on issues of mutual concern, a topic 

I will address at greater length later in my remarks. 

In September 1992, the European Commission issued· ·its 

decision, clearing the nylon transaction subject to certain 

, obligations to be undertaken by duPont in the nylon carpet fiber 

market. 2 The Federal Trade Commission's consent order is 

pending. 3 The FTC's complaint all~ged that the transaction would 

I substantially lessen competition in the u.s. market for the 

I manufacture and sale of acrylic plastics. The proposed 

r settlement would require ICI to divest a predetermined amount of 

acrylic-plastic manufacturing capacity by divesting one of the 

three u.s. plants it currently owns to a Commission-approved 

Agreement between the Commission of the European 
Communities and the Government of the United States of America 

', regarding the application of their competition laws, Sept. 23, 
1

1991 (hereinafter "Agreement"), reprinted in 61 Antitrust & Trade 
Reg. Rep. (BNA), 382-85 (Sept. 26, 1991), and 4 Trade Reg. Rep. 
(CCH) ! 13,504. 

2 DuPont/ICI (Decision 93/9/EEC), 30 Sept. 1992, OJ 1993 
L7/13._ (13 Jan. 1993), reprinted in [1993] 1 CEC (CCH) 2,055. 

3 ICI/duPont, File No. 921-0099, 58 Fed. Reg. 37,944 (July 
14, 1993) (Commissioner owen dissented). 
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a~quir~r, and to provide the acquirer with technical assistance, -~ 

if necessary to_compete in the market. 

- Geographic.market definition is an important issue in many 

merqer investiqations and merqer proponents often arque that the 

relevant market,for analysis is "worldwide" or, at a minimum, 

somethinq larqer than the United States. As the Horizontal 

Merger Guidelines explain, in defininq the qeoqraphic market we 

seek to determine what alternative suppliers would be 

realistically available in _response to a price increase. 4 ·Those 

alternatives may include toreiqn firms, and our analysis 

r~coqnizes that imports can play a decisive role in keepinq a 

market competitive. However, foreiqn firms may faoe problems in 

supplyinq the market that _are not faced by domestic firms. The 

Merger Guidelines recoqnize that trade barriers, such as import 

quotas, may inhibit the ability of foreiqn competitors to 

participate in u.s. markets. 5 Thus, even where there are 

substantial imports, foreiqn producers may be unable to prevent 

the exercise of market power or collusive activities. 

For example, in the Commission's decision in Olin Corp., 6 

which was affirmed by the Ninth Circuit earlier this year, we 

4 Department of Justice and Federal Trade Commission, 
Horizontal Merqer Guidelines, 4 Trade Req. Rep. (CCH) ! 13,104, 
s 1.2 (1992). 

5 I.sL. at S 1.43 ("Special Factors Affectinq Foreiqn 
Firms"). The constraininq effect of a quota on the importer's 
ability to expand sales is also relevant to our evaluation of the 
potential anticompetitive effects of the acquisition. I.sL. n. 16. 

• I 
! 

6 5 Trade Req. Rep. (CCH) ! 22,857, at 22,540 (July 12, 
1990), aff'd, Olin Corp. v. fTC, 986 F.2d 1295 (9th Cir. 1993). ~ 

4 



considered whether Japanese competitors could increase their 

~ exports into the u.s. market for various swimming pool 

sanitizer&. Although imports accounted for a significant amount 

of domestic consumption (between nine and nineteen percent 

depending on the product), the Commission discounted the 

significance of foreign entry for several reasons. First, the 

domestic producers were successful in obtaining anti-dumping 

relief against Japanese imports, and this relief had constrained 

the vigor of foreign competition.' These anti-dumping orders 

made it unlikely that there would be an increase in supply from 

Japan to the United States in response to a price increase.• 

, Second, customers and foreign producers regarded exchange rate 

fluctuations as relevant in assessing the viability of foreign 

competition. An exchange rate fluctuation could have 

significantly raised the cost of imports. The threat of a change 

, in the exchange rate lessened the probable future competitiveness 

of Japanese firms in the u.s. marketplace. Finally, the Japanese 

Fair Trade Commission had found that the two leading Japanese 

sanitizer manufacturers had engaged in price fixing. Thus, the 

Commission concluded that it was difficult to accept the argument 

i that these firms would be the "guarantors of competition in the 

7 ~ at 22,552. Although an anti-dumping order, unlike a 
quota, does not impose an absolute restriction on the amount of 

· imports, in this case there was evidence that the anti-dumping 
• order had restrained the vigor of import competition. 
I 

1: 
I 
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United_$tatesrm~ket in the event of collusion among the domestic 

producers."9 

Of course, trade barriers such as quotas and tariffs are not 

the only barriers faced by foreign-competitors. Other factors, 

such as transportation costs and customer requirements, are also 

important-factors. For example, in our recent decision in 

Occidental Petroleum, 10 the Commission rejected the respondent's 

claim that the existence of imports demonstrated that the 

geographic market for various types of thermoplastic resin was 

larger than tQe United States. The Commission found that imports 

were unlikely to restrain a domestic price increase, in part, 

because of the need for timely and frequent deliveries, 

consistent quality and technical support. Thus, purchasers 

declined to rely on imports as a regular source of supply. 11 

The Hart-scott-Rodino premerger notification program, 12 

which has existed for over 15 years, applies to foreign companies 

as well as domestic, where substantial sales or assets are in the 

u.s. 13 

9 

10 

II 

12 

This point was brought home in a recent FTC consent order 

Occidental Petroleum Corp., Dkt. No. 9205 (Apr. 5, 1993). 

Slip Op. at 17-18. 

15 u.s.c. S 18a (1988). 

13 Foreign persons who acquire the voting securities of a 
foreign corporation are subject to the Hart-Scott-Rodino ("HSR") 
Act unless the acquisition is exempt under the act or the HSR 
rules. Under section 802.51 of the HSR rules, the acquisition by 
a foreign person of the voting securities of a foreign 
corporation is exempt: (1) if, as a result of the acquisition, 

(continued ••. ) ~ 

6 



requiring a Swiss businessman to pay a civil pen~lty of almost 

~ $415,00~ to ~ettle charges in connection with his failure.to .. 

notify u •. $ •. an~i:~st agencies before acguiring, i~ separate 

transa~tions, two Sw~ss firms that do business in the United 

states. 14 This was the first time the Commission had brought an 

r. actio~ agai:nst a_fore.i.gn person for failing to-make a timely 

report of ~ts acqu~sition of anothe~ foreign company wtth . . ' 

significant s•les Qr_assets in the United States. Although the 

businessman notified the COmmission when the violation was 

discov•r~d, he did not.file co~rective notifications for more 

than 17 mo~tps. .~art;ies must file promptly after discovering an 

, inadvertent failure. to fil~ in order to allow the enforcement'· 

agencies to review~the transaction quickly and tak~ appropriate 

enforcement action, if necessary, thus, minimizing the potential 
~ 

for competitive injury to the public. 

Activities affec;:.ting 9 .. s. consumers with an international 

dimension have also been subjects of our non-merger enforcement 

program. In June, the Commission entered into a consent order 

with AE Clevite, Inc., a manufacturer of locomotive engine 

"( ••• continued) 
the foreign person does not gain control of an issuer that has 
sales or assets in the u.s. meeting certain specified amounts; or 

· (2) if the acquired person is also foreign and the aggregate 
i annual sales of both the acquiring and acquired persons in or 
into the u.s. are less than $110 million ~ the aggregate total 
assets of both the acquiring and the acquired persons located in 
the u.s. are less than $110 million. ~ 16 C.F.R. S 802.51 

: (1993). 

l 14 United States v. Anova Holding AG, Civ. No. 93-1852 
;i ( D • D • c. Sept • 7 , 19 9 3 ) . 
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