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INTUIT’S REPLY TO COMPLAINT COUNSEL’S
PROPOSED FINDINGS OF FACT!

Intuit submits the following Reply to Complaint Counsel’s Post-Trial Proposed Findings
of Fact and Conclusions of Law. Complaint Counsel’s submissions routinely distort the factual
record, misstate the governing law, and seek relief for which there is no justification in fact or
law.

Intuit incorporates into each of the responses its own Proposed Findings of Fact and
Conclusions of Law. Intuit also incorporates into this reply its post-trial brief and reply to
Complaint Counsel’s post-trial brief, which further demonstrate the errors in Complaint
Counsel’s proposed findings and conclusions. Consistent with the Court’s Order on Post-Trial
Filings, this reply “use[s] the same outline headings as used by [Complaint Counsel].” Intuit
does not agree with the substance of those headings, as is often made clear by its responses to
proposed findings or conclusions under those headings.

I. Background
A. The Parties

1. The Federal Trade Commission (“FTC”) is an independent agency of the United States
Government created by the FTC Act, 15 U.S.C. §§ 41-58.

Response to Finding No. 1:

Intuit has no specific response.

! References to the parties’ Proposed Findings of Fact and Conclusions of Law are abbreviated as
follows:

PFF — Intuit’s Proposed Findings of Fact
COL — Intuit’s Proposed Conclusions of Law
CCFF — Complaint Counsel’s Proposed Findings of Fact

CCCL — Complaint Counsel’s Proposed Conclusions of Law
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2. The FTC enforces Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), which prohibits unfair
or deceptive acts or practices in or affecting commerce.

Response to Finding No. 2:

Intuit has no specific response.

3. Respondent Intuit Inc. is a Delaware corporation with its principal office or place of
business at 2700 Coast Ave., Mountain View, California 94043. (Compl. § 1; Answer 9 1;
JX-1 9 6). Intuit is publicly traded with annual revenues of $6.8 billion in 2019, $7.7
billion in 2020, $9.6 billion in 2021, and $12.7 billion in 2022. (GX342 (Complaint
Counsel), 9 9.b & GX288 (Intuit) at 5, 36 & 39; Intuit 2022 SEC Form 10-K (Sep. 2,
2022) at Item 1 (Intuit “generated revenue of $12.7 billion in our fiscal year which ended
July 31, 2022.”), publicly available at
https://www.sec.gov/ix?doc=/Archives/edgar/data/896878/000089687822000028/intu-
20220731.htm#i355069ae3df44bdb90bft538d4bca755 247).

Response to Finding No. 3:

Intuit has no specific response except to note that Intuit’s annual revenues, the majority of
which are obtained through the sale of non-TurboTax products and services, are not relevant to
any issues in this proceeding.

B. TurboTax Services

4, Intuit advertises, markets, promotes, distributes, and sells TurboTax, an online tax
preparation service. (Answer § 2; JX-1 9 6).

Response to Finding No. 4:

The Proposed Finding is incorrect. TurboTax is the brand name for a suite of online tax-
preparation products and services offered by Intuit. (JX-1 98). Intuit neither advertises, markets,
promotes, distributes, nor sells “TurboTax.” (See CCFF 46).

5. Intuit’s tax preparation products and services, including TurboTax, “have a significant

and distinct seasonal pattern as sales and revenue from [them] are typically concentrated
in the period from November through April.” (GX288 (Intuit) at CC-00006018.)
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Response to Finding No. 5:

The Proposed Finding is inaccurate because “TurboTax” is not a tax-preparation product
or service. TurboTax is the brand name for a suite of online tax-preparation products and
services offered by Intuit. (JX-1 48; CCFF 96).

6. “TurboTax” is the brand name of a suite of online tax preparation products and services
offered by Intuit that enable consumers to prepare and file their individual federal and

state income tax returns. (JX-1 98).

Response to Finding No. 6:

Intuit has no specific response.

7. Intuit’s TurboTax dominates the market for online tax preparation services—in May
2021, TurboTax’s share of sales in the United States was 73%, three percentage points
higher than in July 2020 and ten percentage points higher than in April 2019. (GX342
(Complaint Counsel) q 10 & GX289 (Complaint Counsel) at CC-00006221).

Response to Finding No. 7:

The Proposed Finding is inaccurate and misleading because it suggests that TurboTax
“dominates” the online tax-preparation market in some nefarious way. Intuit was founded in
1984 with the mission of helping customers manage their finances through innovative
technology. (PFF 929). For nearly 40 years, Intuit has followed a customer-focused business
model, delivering leading financial software products that provide unmatched value and benefits.
(PFF 9930-32, 48; see also PFF 933-38). Consumers have an array of alternatives to choose
from and can easily switch between competitors. (PFF 9941, 46-47, 55). TurboTax succeeded in
the highly competitive tax-preparation industry because it delivered a superior product that
adhered to Intuit’s values.

The Proposed Finding is also misleading because TurboTax’s market share does not
support an inference that the challenged ads were deceptive. To the contrary, the market share

demonstrates that many millions of consumers have used and are familiar with TurboTax
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products, such that they are unlikely to have been deceived by the challenged ads in the manner
alleged. (See PFF 9448, 93, 649-652; RX814 (Intuit) at -6784; RX58-A (Intuit) at 78-79). In
fact, each year, nearly- of TurboTax customers are returning customers. (PFF 993; PFF
9948; RX58-A (Intuit) at 78-89; RX814 (Intuit) at -6784). That familiarity with TurboTax’s
products, including paid products, would prevent reasonable consumers from believing that all
TurboTax products were free. (See PFF 9671). Instead, those consumers would understand at a
minimum that they would need to determine whether they qualified for a free TurboTax product
in a given year. (See PFF 4671). Complaint Counsel have offered no evidence that consumers
who previously used TurboTax’s free or paid SKUs are likely to have been misled by the
challenged ads, or that the challenged ads had any impact on their decision to continue using
TurboTax to file their tax returns. TurboTax’s consistently high market share also demonstrates
that consumers choose to return and use TurboTax over its competitors, evidencing that they do
not feel deceived by TurboTax advertising. (See PFF 9943, 47-48, 93, 649-652; RX814 (Intuit)
at -6784; RX58-A (Intuit) at 78-79).

Moreover, that fact that TurboTax’s market share has grown each year from 2019 to 2021
(Tax Years 2018-2020) is at odds with Complaint Counsel’s theory of deception. If Intuit had
been engaged in a multi-faceted deceptive advertising campaign, TurboTax’s share of sales
would likely decrease over that time, not increase, because consumers who were deceived would
not be likely to use TurboTax again. (PFF 94649). That increase in market share is consistent
with the various other metrics that establish that reasonable consumers were not deceived by the
challenged ads. (See PFF 94650-683).
8. At least one of TurboTax’s competitors, Cash App Taxes (formerly Credit Karma Tax),

has offered an online tax preparation and filing service at no charge to all consumers for

five years. (GX115 (Intuit) at CC-00001124 (“While most competitors have a
‘complexity-based lineup,” new entrants (Credit Karma) with large customer bases and
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significant resources are disrupting status quo, entering the tax prep industry with entirely
free tax prep offers.”); Answer 9§ 35 (“Intuit admits that at least one company has offered
a free online tax preparation and filing service to all customers for five years.”); see also
Cash App Taxes, cash.app/taxes (last visited Feb. 17, 2023) (“Is Cash App Taxes really
free? Yes. Cash App Taxes is 100% free for state and federal returns. Even if you’re
taking deductions or credits, it won’t cost you a penny to file your taxes.”)).

Response to Finding No. 8:

The Proposed Finding is incorrect because Cash App Taxes has not offered “an online tax
preparation and filing service at no charge to all consumers for five years.” (PFF 9496).
Contrary to Complaint Counsel’s assertion, many taxpayers cannot use Cash App Taxes and it is
thus not available to all consumers. (PFF 9496). For instance, Cash App Taxes is not available
to taxpayers who wish to file multiple state tax returns, part-year state tax returns, or non-
resident state tax returns; who want to claim earned foreign income or foreign tax credits; who
are married but file separately in a community property state like California; or who require any
of almost two dozen different forms for their federal or state returns. (PFF 9496). Instead of
being free for all consumers, Cash App Taxes is free only for those consumers who qualify to use
that product. (PFF 9496).

The Proposed Finding is also incorrect, unsupported, and misleading because it states that
“[a]t least one” TurboTax competitor has offered an online tax-preparation product for free to all
consumers for five years. The Proposed Finding, and the evidence offered in support, identify
only a single TurboTax competitor that supposedly offered an online tax-preparation product for
free to all consumers. As explained above, the Proposed Finding is incorrect that even Cash App
Taxes offered such a free product. The finding is also misleading in suggesting that there were
other TurboTax competitors that offered an online tax-preparation product for free to all
consumers. The undisputed evidence establishes that there are no free tax-preparation products

available to all consumers for all tax situations. (PFF 9497). Instead, TurboTax’s major
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competitors in the online tax-preparation market all offer and advertise free federal tax filing
products with qualifications based on customers’ tax complexity. (PFF 9958, 453). And those
competitors advertise their free tax-preparation products as being available for consumers with
simple returns. (PFF 94141, 454).

Further, the Proposed Finding does not support an inference that reasonable consumers
seeing a challenged ad would believe that all TurboTax products were free. Cash App Taxes
engages in ‘_” and is used by relatively few consumers. (PFF 9495). Itis
thus unlikely that a significant minority of reasonable consumers would even be aware of that
offer, let alone rely on it (while ignoring the practices of the major market participants) to form
their understanding of other companies’ offerings in the tax-preparation industry. (PFF 9495).
The evidence instead establishes that reasonable consumers are familiar with the free offers for
consumers with simple tax returns that are ubiquitous in the online tax-preparation industry.
(PFF 9482). Given that familiarity, reasonable consumers are unlikely to necessarily believe that
a free tax-preparation product is free for them, and they also understand that their ability to
qualify for that offering depends on the complexity of their tax returns, even without being told
that is the case. (PFF 9483; see also PFF q9470-527). Because Cash App Taxes—Ilike every
other online tax-preparation product—is not available for free to all consumers, reasonable
consumers would not rely on Cash App Taxes to conclude that all TurboTax SKUs are free.
(PFF 9498).

The Proposed Finding also is not supported by the cited source, GX115. First, GX115’s
reference to Credit Karma’s free tax offering (later Cash App Taxes) as an “entirely free tax prep

offer” meant that Credit Karma did not offer paid tax-preparation services. (GX115 (Intuit) at -
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1124). That statement offers no support for the assertion that Cash App Taxes was available to
“all consumers” (it was not).

Moreover, Complaint Counsel failed to present GX115 to any fact witness at the trial
(Complaint Counsel’s Exhibit Index at 5 (May 23, 2023)), and therefore Complaint Counsel’s
reliance on and selective quoting from that exhibit should be accorded little weight and
Complaint Counsel should not be permitted to rely on any inferences from the exhibit.

9. Since Tax Year (“TY”) 2017 (i.e., taxes filed in 2018 for income earned in 2017), Intuit
has called the free version of TurboTax’s do-it-yourself offering “TurboTax Free
Edition.” (Answer 9 13). In TY 2016, Intuit called the free version of TurboTax
“TurboTax Federal Free Edition.” (Answer 4 13; JX-199). Since TY 2020, Intuit has
also offered the Basic version of its TurboTax Live offerings for free to taxpayers with
“simple” tax returns, as defined by Intuit, through a promotion early in the tax season
(TurboTax Live is alternative to TurboTax’s do-it-yourself offerings; in TurboTax Live,
consumers can utilize “Assisted,” a do-it-with-me offering in which tax experts assist
consumers with their taxes, or “Full Service,” a do-it-for-me offering in which tax experts
do consumers’ taxes for them). (Johnson (Intuit) Tr. 571-73, 622; Ryan (Intuit) Tr. 690-
91, 693-94, 741-43, 749-50; Rubin (Intuit) Tr. 1503, 1541-42, 1573; RX1224-A (Intuit)).
Intuit Senior Vice President for Marketing Cathleen Ryan testified that offering free
TurboTax Live “was an extension of our free strategy, so focus on customer acquisition.”
(Ryan (Intuit) Tr. 742-43).

Response to Finding No. 9:

The Proposed Finding is inaccurate and misleading because Intuit has always aligned its
use of “simple tax returns” with the IRS’s definition: returns filed using the most basic form for

an individual income-tax return, without any schedules. (PFF 49119, 122; see also PFF q123).

As Ms. Ryan explained, Intuit chose to use “simple tax return” ‘_
T - T (7 125 sc

also PFF 9923, 130-145, 458).
The Proposed Finding is also incorrect because it misstates the period when free
TurboTax Live offers were available. TurboTax Live was not available for free “early in the tax

season.” Instead, starting in Tax Year 2020 and every year since, TurboTax Live Basic has been
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free from the start of the tax-filing season through the end of March (or in Tax Year 2020, the
beginning of May, shortly before the extended tax-filing deadline). (PFF 944109-110, 707;
GX650 (Intuit) at 1; RX1447 (Intuit)). That means that TurboTax Live Basic was free to
consumers for the entire period leading up to Tax Day except for the final two weeks of the tax
season.

Further, the Proposed Finding is incomplete and misleading because Ms. Ryan’s cited
testimony is taken out of context and the finding offers only an abbreviated description of
TurboTax’s strategy related to free tax preparation. (See PFF 983, 85-91). Ms. Ryan explained
that Intuit offers free TurboTax SKUs as part of a long-term growth strategy to attract and retain
customers with simple tax returns. (PFF 983). By delivering an exceptional experience in its
free TurboTax SKUs, Intuit aims to develop a long-term relationship with simple filers so that
they will continue to use TurboTax as their tax situations become more complex over time. (PFF
183).

10. Intuit has never offered a product called TurboTax Free. (Answer 9 32).

Response to Finding No. 10:

The Proposed Finding is incomplete and misleading because through Tax Year 2018
Intuit referred to TurboTax Free Edition as “TurboTax Free.” To start, the Proposed Finding
misstates the relevant portion from Intuit’s Answer, which reads, “Intuit has never offered a
product or service named only ‘TurboTax Free’—those words have always been a component of

299

longer names such as ‘TurboTax Free Edition.”” (Answer §32). That statement is consistent
with trial testimony explaining that the “TurboTax Free” reference was meant to convey the
specific TurboTax Free Edition SKU being advertised, as reflected in the written disclosure

appearing on the same title card as the phrase “TurboTax Free” at the end of the advertisements.

(PFF 9228). As Mr. Rubin explained, the reference to “TurboTax Free” in TurboTax Free Edition
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advertisements from Tax Year 2018, with the word “Free” appearing in lighter font weight than
the “TurboTax” brand, was consistent with Intuit’s logo branding for all of its SKUs that year.
(PFF 9228).

The Proposed Finding also does not support an inference that advertisements that stated
“TurboTax Free” were likely to mislead reasonable consumers. As noted, “TurboTax Free” was
a reference to Free Edition. The fact that an advertisement stated that “TurboTax Free is free” is
alone sufficient to prevent reasonable consumers from believing that all TurboTax products were
free. (PFF 949317, 319-321). Moreover, all advertisements that included the language “TurboTax
Free” also stated in writing that the free offer was for the “Free Edition product only,” “[f]or
simple U.S. returns,” or that “Free Edition is for simple U.S. returns only,” and instructed
consumers to “[s]ee details at TurboTax.com.” (PFF 9227; see also, e.g., GX329 (Intuit)).

C. Eligibility for TurboTax Free Edition

11. TurboTax Free Edition is available only to consumers with “simple” tax returns, as
defined by Intuit. (Answer 9 14-18).

Response to Finding No. 11:

The Proposed Finding is inaccurate. TurboTax Free Edition has been and is available to
additional consumers beyond those with simple tax returns. Currently, taxpayers who do not
have simple tax returns because they have student loan interest can use TurboTax Free Edition.
(PFF 9149). In Tax Year 2020, taxpayers who did not have simple tax returns because they had
unemployment income could use TurboTax Free Edition. (PFF q148). In addition, active-duty
members of the military can use any TurboTax SKU without paying, regardless of the
complexity of their tax return. (PFF 118, 151-152).

Thus, it is unsurprising that the Proposed Finding is not supported by the cited source.

Intuit’s Answer to Complaint Counsel’s Administrative Complaint did not admit that only
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consumers with “simple” tax returns can use TurboTax Free Edition. (Answer q914-18).
Paragraph 14 of the Administrative Complaint alleged that “[t]he ‘freemium’ version of
TurboTax is available only to consumers with ‘simple’ tax returns, as defined by Intuit.” (RX260
(FTC) 914). Intuit responded accurately “that consumers with simple tax returns are eligible to
prepare and file their taxes for free using TurboTax Free Edition,” and denied the remainder of
the paragraph. (Answer §14). Paragraphs 15 through 18 of the Administrative Complaint, and
Intuit’s answers thereto, only address the forms that were simple tax returns during certain years,
and do not support finding that TurboTax Free Edition is only available for consumers with
simple tax returns. (See RX260 (FTC) 9915-18; Answer 915-18).

12. Consumers that don’t have “simple” tax returns as defined by Intuit, must upgrade to paid
versions of TurboTax to file their taxes with TurboTax. (See, e.g., GX261 (Complaint
Counsel) (showing TY 2020 screenshot for consumers reporting self-employment income
and listing “Deluxe” for $49 and “Self-Employed” for $99); GX275 (Complaint Counsel)
(telling consumers wishing to claim the educator expenses deduction in TY 2021 they can
“claim this credit by upgrading to TurboTax Deluxe” for $39)). Upgrading to a paid
version of TurboTax can cost consumers up to $119 to file their taxes using a DIY (Do It
Yourself) version. See https://turbotax.intuit.com/personal-taxes/online/ (last visited on
Feb. 17, 2023) (this past tax season Self-employed was the most expensive DIY version
of TurboTax, discounted at $89, with a regular price of $119).

Response to Finding No. 12:

The Proposed Finding is inaccurate. TurboTax Free Edition has been and is available to
additional consumers beyond those with simple tax returns. Currently, taxpayers who do not
have simple tax returns because they have student loan interest can use TurboTax Free Edition.
(PFF q149). In Tax Year 2020, taxpayers who did not have simple tax returns because they had
unemployment income could use TurboTax Free Edition. (PFF 148). In addition, active-duty
members of the military can use any TurboTax SKU without paying, regardless of the

complexity of their tax return. (PFF 118, 151-152).

10
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Moreover, the Proposed Finding is inaccurate and misleading because Intuit has always
aligned its use of “simple tax returns” with the IRS’s definition: returns filed using the most
basic form for an individual income-tax return, without any schedules. (PFF 119, 122; see
also PFF 9123). As Ms. Ryan explained, Intuit chose to use “simple tax return” ‘_
(PFF 9123; see also PFF 9923, 130-145, 458).

Further, the Proposed Finding is not supported by the cited sources because the two
exhibits cited by Complaint Counsel, GX261 and GX275, do not establish that all consumers
without simple tax returns must upgrade to file in a paid TurboTax product. (GX261 (FTC);
GX275 (FTC)). GX261 and GX275 merely reflect that two specific tax situations do not qualify
for TurboTax Free Edition. (GX261 (FTC); GX275 (FTC)). Further, the cost of upgrading is far
less than the $119 identified in the finding. (GX261 (FTC) (showing a cost of $49 to upgrade to
Deluxe); GX275 (FTC) (showing a cost of $39 to upgrade to Deluxe)).

The Proposed Finding is also misleading to the extent it implies that consumers who do
start in a free TurboTax SKU but do not qualify to use that SKU “must” upgrade to paid versions
of TurboTax. Taxpayers are free to choose among a variety of tax-preparation options, and they
are aware that they can switch to another option after starting their return with TurboTax. (PFF
q4451-452). The record reflects that consumers do sometimes abandon their TurboTax returns
after being prompted to upgrade, confirming that consumers are aware that it is not something
they “must” do. (PFF 99451-452). Additionally, consumers prompted to switch to a paid
TurboTax SKU can choose to continue filing in a free TurboTax SKU, for example, by choosing
to forego additional deductions or credits on Schedules A or 3. (PFF 9673; Johnson (Intuit) Tr.

675-676).

11
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Further, the Proposed Finding is misleading insofar as it implies that consumers who
upgrade were likely to spend $119. That $119 figure was the regular price of the most
comprehensive and most expensive TurboTax SKU, TurboTax Self-Employed, during Tax Year

2022. (CCFF q12). Most consumers, particularly those who upgrade, do not end up using

TurboTax Self-Employed. From Tax Years 2014 through 2021, only_
I (:575 (Intuit); RX820 (Intuit); RX821 (Intuit)).

Moreover, many customers likely pay the discounted price of $89 for TurboTax Self-Employed,
which is available for much of the tax season. (Rubin (Intuit) Tr. 1571-1572 (stating that the
discount price is typically available until sometime in March); see also RX944 (Intuit); RX1221
(Intuit); RX1219 (Intuit); RX1218 (Intuit); RX222 (Intuit) (showing discount pricing for Self-
Employed ranging from $89 to $90)). The regular prices of Intuit’s other two paid DIY products,
Deluxe and Premier, are typically lower than the discount price for the Self-Employed product.
(RX944 (Intuit); RX1221 (Intuit); RX1219 (Intuit); RX1218 (Intuit); RX222 (Intuit) (showing
regular prices ranging from $54.99 to $60 for Deluxe and $79.99 to $90 for Premier)). And
Deluxe and Premier are also available at a discount for much of the tax season. (Rubin (Intuit)
Tr. 1571-1572; see also RX944 (Intuit); RX1221 (Intuit); RX1219 (Intuit); RX1218 (Intuit);
RX222 (Intuit) (showing discount prices ranging from $34.99 to $40 for Deluxe and $54.99 to
$70 for Premier)).

13. Intuit’s definition of “simple tax return” has changed over time. (See Compl. 44 15-17;
Answer 99 15-17; GX342 (Complaint Counsel) 99 127, 197).

12
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Response to Finding No. 13:

The Proposed Finding is incorrect. Intuit has always aligned its use of “simple tax
return” with the federal government’s definition: returns filed using the most basic form for an
individual income-tax return, without any schedules. (PFF 99119-125). Before Tax Year 2018,
the most basic IRS forms available were Forms 1040EZ and 1040A. (PFF 4120). Accordingly,
returns filed using Forms 1040EZ and 1040A were simple tax returns. (PFF 49120, 124). Then,
in response to tax-reform legislation, the IRS discontinued Forms 1040EZ and 1040A and replaced
them with Form 1040. (PFF 9121). Because Intuit aligns its use of the term simple tax return
with the IRS’s definition, beginning in Tax Year 2018—after the IRS’s elimination of Forms
1040EZ and 1040A—Intuit used the term simple tax return to refer to a return filed on a Form
1040 with no attached schedules. (PFF 9968, 124). Intuit had no control over the changes to the
tax code, and if it had not aligned its definition of simple tax returns to the IRS’s definition after
tax reform, no one would have qualified for TurboTax Free Edition. (PFF §125).

While Intuit has extended eligibility for TurboTax Free Edition beyond “simple tax
returns” in certain years in response to unprecedented events, such as the COVID-19 pandemic,
those changes did not alter the definition of simple tax returns. (PFF qq148-149). Intuit
expanded eligibility for free TurboTax SKUs when it was “the right thing” to do for customers
and, in the process, forwent substantial short-term revenue in doing so. (PFF 9146). For

instance, in Tax Year 2020, in response to the severe impact of the COVID-19 pandemic, Intuit

o
I (° 45,

Similarly, in Tax Year 2021, during “the height of student loan defaults,” Intuit allowed
taxpayers claiming the student-loan-interest deduction to file their taxes for free. (PFF 149).

Intuit has never expanded eligibility for free TurboTax SKUs “in an effort to mislead

13
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consumers,” and Complaint Counsel presented no evidence that these changes were intended to

mislead. Instead, Intuit expanded eligibility for its free TurboTax SKUs to assist its customers in

times of crisis, and it did so with the understanding that_.

(PFF 99146, 148-149). Again, Intuit’s decisions to expand eligibility for free TurboTax SKUs
did not alter the definition of “simple tax returns.” (PFF 44146-147; Ryan (Intuit) Tr. 705-706,
see also Ryan (Intuit) Tr. 800-801; GX155 (Rubin (Intuit) IHT) at 50-51)).

In any event, the Proposed Finding is irrelevant because Complaint Counsel’s theory is
that Intuit’s ads misled consumers to believe that “TurboTax is free,” i.e., that all TurboTax
products are free. (Complaint Counsel’s Post-Trial Br. 50 (May 23, 2023)). Whatever “for
simple tax returns only” means, its inclusion in the challenged ads plainly did not convey that all
TurboTax products are free for all tax situations. (PFF 94322; see also PFF 94239, 314, 334).
Thus, no reasonable consumer viewing a challenged ad with the language “simple tax returns
only” was misled into believing that all TurboTax products are free, or even that TurboTax
would necessarily be free for them regardless of their tax situation. (PFF 94322, 334; see also
PFF 99239, 314).

14. For consumers to determine whether a tax return is simple or not requires consumers to
consider substantial amounts of detailed tax information. (RX1018 (Golder Expert
Report) 4 114 (“Because the U.S. tax code itself is complex, a substantial amount of
detailed tax information may be required to fully identify whether a particular return
would be simple or complex.”; GX342 (Complaint Counsel) 4 185, at CC-00006995 (“I
observed that consumers who started in TurboTax Free Edition but were not eligible to
use it because of their tax situation would not discover that until they had already
invested significant time and effort creating an account and inputting their sensitive
personal and financial information into the TurboTax product”); GX240 (Complaint
Counsel) (video capture showing that it takes nearly quarter of an hour and pages of data
entry to reach the hard stop related to student loan interest deductions); GX631 (Intuit) at
CC-00013297 (Intuit interrogatory response stating that- was the median time
spent by consumers in Tax Year between beginning their tax return in TurboTax
Free Edition and their first encountering a “Hard Stop” (a prompt within TurboTax Free
Edition where customers are offered an opportunity to upgrade to a more comprehensive
[usually paid] version of TurboTax based on the tax information provided by the

14
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customer, (see generally, GX631 (Intuit) at CC-00013280-81 (Intuit interpretation of the
term “Hard Stop”™))).

Response to Finding No. 14:

The Proposed Finding is not supported by the cited sources because none of them
establish that consumers must consider substantial amounts of detailed tax information to
identify whether their return is simple or complex. Complaint Counsel misleadingly quote
Professor Golder’s expert report and take it entirely out of context. The paragraph cited actually
states that “[b]ecause the U.S. tax code itself is complex, a substantial amount of detailed tax
information may be required to fully identify whether a particular return would be simple or
complex.” (RX1018 (Golder Expert Report) q114). It does not state that all or even most
consumers must review substantial amounts of detailed tax information to determine if they have
a simple tax return or, as Complaint Counsel seem to suggest, that it would take a long time to do
so. (RX1018 (Golder Expert Report) §114). To the contrary, the very next sentence states that
“[m]any taxpayers are familiar with their personal tax situation and, from previous experience
preparing their taxes, understand where they fall on the IRS continuum.” (RX1018 (Golder
Expert Report) 114). And he goes on to explain that for those consumers who “are entirely
unfamiliar, Intuit’s Simple Returns Disclosure puts consumers on notice that there are eligibility
restrictions related to complexity.” (RX1018 (Golder Expert Report) q114). He also explains
that the TurboTax website helps to minimize any uncertainty consumers might experience as a
result of the complexity of the tax code because “the more individualized work of identifying
whether an individual’s return is simple or complex is performed on the TurboTax website,
which helps guide consumers to the product that fits their particular tax situation.” (RX1018
(Golder Expert Report) q114; see also PFF 99408-418, 788-792). That same paragraph of

Professor Golder’s report also provides that “Intuit makes clear in its ads that [the TurboTax

15
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website] is where consumers should look for this information and again, reasonable consumers
who are comfortable enough with preparing their taxes online would know that this is where they
should go for additional details.” (RX1018 (Golder Expert Report) §114). Thus, Professor
Golder’s report plainly does not support Complaint Counsel’s assertion that consumers must
consider substantial amounts of detailed tax information to determine if they have a simple
return, or the insinuation that it is time-consuming for consumers who do not know anything
about their tax situation to identify whether their return is simple.

The other sources Complaint Counsel cite for support do not relate whatsoever to the
information consumers must consider in determining whether they have a simple tax return.
Instead, those exhibits reflect that consumers who start preparing their tax returns using
TurboTax (which would occur only after seeing the detailed information about free TurboTax
SKU’s qualifications on the Product & Pricing page are elsewhere on the TurboTax website) are
quickly told they need to switch products if the product they are in does not cover their tax
situation. For instance, GX240 is a video Ms. Shiller made when posing as a TurboTax customer
that shows that she was told she would need to switch to a different TurboTax SKU based on the
information she entered only 15 minutes after creating a TurboTax account, and only 13 minutes
after choosing to start in Free Edition. (GX240 (FTC)). And during that recording, the Products
& Pricing page is the first page that appears on the screen after Ms. Shiller logged in. (GX240
(FTC)). The video also shows that Ms. Shiller bypasses the SKU selector tool on the Products &
Pricing page, even though one of the SKU selector tiles stated, “I am paying oft student loans,”
which was the tax information she subsequently entered when posing as a TurboTax customer.
(GX240 (FTC); see also RX1390 (Shiller (FTC) Dep.) at 150-151, 156). Complaint Counsel

also rely on Ms. Shiller’s declaration (GX342 (FTC) q185). Apart from having no relation to the

16
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Proposed Finding, that declaration provides no support for the assertion that she “observed that
consumers who started in TurboTax Free Edition but were not eligible ... invested significant
time and effort creating an account and inputting their sensitive personal and financial
information” before realizing that they were not eligible for the product. (GX342 (FTC) 185).
Instead, it is clear that she did not observe any consumers doing anything—instead, that
statement is based only on her limited experiences posing as a TurboTax customer, where she (or
Complaint Counsel) hand-picked the information that was entered, as well as the order in which
it was entered, in an effort to capture examples of upgrade prompts. (GX342 (FTC) q185; see
also GX342 (FTC) 99174-175). As Ms. Shiller conceded during her deposition, she simulated
and recorded certain tax situations in TurboTax SKUs “at the direction of the lead attorney”
because she “was instructed to.” (RX1390 (Shiller (FTC) Dep.) at 148-149; see also Shiller
(FTC) Tr. 207). She did not attempt to recreate the experience of any particular consumer, and
she admitted to having no basis for believing that her limited, curated experiences were
consistent with the experiences of reasonable consumers. (RX1390 (Shiller (FTC) Dep.) at 158,
160). In fact, she had no idea whether these tax situations were commonly experienced.
(RX1390 (Shiller (FTC) Dep.) at 149).

The final source cited, Intuit’s interrogatory responses, is likewise unrelated to Complaint
Counsel’s assertion and in fact contradicts any insinuation that consumers must spend
considerable time on the TurboTax website before learning if they can use a free TurboTax SKU.
The cited interrogatory response states that the median time for consumers who started in
TurboTax Free Edition but later entered information indicating that their tax situation was not
covered by that SKU received an upgrade prompt after only - (GX631 (Intuit) at -

3297). On its face, spending- entering information does not support an inference that
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reasonable consumers must spend a significant amount of time before they determine if they
qualify for a free TurboTax SKU. Moreover, that_ overstates how long
consumers actually spent entering their information. (PFF 99450, 668). For example, if a
consumer stepped away for a ten-minute phone call without closing her browser, those ten
minutes would have counted towards the elapsed time. (PFF §668). Complaint Counsel’s
reliance on that figure also ignores trial testimony reflecting that updated data shows that the
already small group of consumers who start in Free Edition and ultimately do not qualify spend
“a lot less than 28 minutes” entering their information before learning that fact. (PFF 793).
And any suggestion that most, or even many, consumers spent that much time entering
information before learning that they did not qualify for a free TurboTax SKU also ignores that
the vast majority of consumers start and finish their return in the same SKU. (PFF q81). In Tax
Year 2021, for example, only 14% of TurboTax customers saw an upgrade screen. (PFF 9447).
15. In 2017 and 2018, when consumers filed their taxes for Tax Year 2016 and 2017 (i.e.,
taxes filed in 2017 for income earned in 2016, and taxes filed in 2018 for income earned

in 2017), Intuit defined a “simple” tax return as a return that can be filed using a 1040A
or 1040EZ tax form. (Compl. q 15; Answer § 15; JX-1 9 10).

Response to Finding No. 15:

Intuit has no specific response except to note that it has always aligned its use of the
phrase “simple tax returns” with the IRS’s definition: returns filed using the most basic form for
an individual income-tax return, without any schedules. (PFF qq119-125). Before Tax Year
2018, the most basic IRS forms available were Forms 1040EZ and 1040A. (PFF 9120).
Accordingly, before Tax Year 2018, returns filed using Forms 1040EZ and 1040A were simple
tax returns. (PFF 99120, 124).

16. In 2019 and 2020, when consumers filed tax returns for TY 2018 and 2019, Intuit defined

a “simple” tax return as a return that can be filed on a Form 1040, with no attached
schedules. (Compl. 9 16; Answer 9 16; JX-1 99 10, 13).

18
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Response to Finding No. 16:

Intuit has no specific response except to note that it has always aligned its use of the
phrase “simple tax returns” with the IRS’s definition: returns filed using the most basic form for
an individual income-tax return, without any schedules. (PFF 99119-125). Accordingly,
beginning in Tax Year 2018—after the IRS’s elimination of Forms 1040EZ and 1040A—Intuit
used the term simple tax return to refer to a return filed on a Form 1040 with no attached
schedules. (PFF 968, 124). Intuit had no control over the changes to the tax code, and if it had
not aligned its definition of simple tax returns to the IRS’s definition after tax reform, no one
would have qualified for TurboTax Free Edition. (PFF 9125).

Intuit further notes that it took measures to ensure that customers who had previously
filed their taxes using TurboTax Free Edition before tax reform, but who no longer qualified
because of the changes to the tax laws and forms, were aware of that fact prior to starting their
return. (GX100 (Intuit) at 1-5; GX150 (Goode (Intuit) IHT) at 199-203; see also RX723 (Intuit)
at -9051). Upon signing into TurboTax in Tax Year 2018, these customers were shown a screen
explaining that the IRS tax forms had changed, and that based on their previous year’s tax return,
they would need to file a form that is not covered by TurboTax Free Edition. (GX100 (Intuit) at
1-5; GX150 (Goode (Intuit) IHT) at 199-203; see also RX723 (Intuit) at -9051). Intuit provided
notice to these customers because it “always want[s] to be clear with [its] customers and not
surprise them.” (GX150 (Goode (Intuit) IHT) at 202).

17.  In 2021, when consumers filed their taxes for TY 2020, Intuit defined a “simple” tax
return as one that can be filed on a Form 1040, with no attached schedules, except to

claim unemployment income. (Compl. § 17; Answer § 17; GX184 (“A simple tax return
is Form 1040 only OR Form 1040 + Unemployment Income.”).
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Response to Finding No. 17:

The Finding is incorrect because Intuit did not use the term “simple tax returns” in Tax
Year 2020 to refer to returns that could “be filed on a Form 1040, with no attached schedules,
except to claim unemployment income.” As always, Intuit instead aligned its use of “simple tax
return” to the IRS’s most basic tax form offered at that time, namely a Form 1040 with no
attached schedules. (PFF 968).

Intuit did expand eligibility for free TurboTax SKUs beyond simple tax returns in Tax
Year 2020, but that did not change the meaning of the term “simple tax return.” (PFF 9147;
Ryan (Intuit) Tr. 705-706, see also Ryan (Intuit) Tr. 800-801; GX155 (Rubin (Intuit) IHT) at 50-
51). In response to the unemployment crisis caused by the COVID-19 pandemic, Intuit
expanded eligibility for free TurboTax SKUs to cover taxpayers who claimed unemployment
income. (PFF 99146-148). Intuit did so because it was “the right thing” to do for its customers
and Intuit lost substantial short-term revenue by doing so. (PFF 9146). Had Intuit not expanded
eligibility, taxpayers with otherwise simple tax situations would have had to _
I
- (PFF q148). That is not evidence of deception, it is evidence of compassion.

Moreover, the Proposed Finding is incorrect insofar as it implies that the definition of
“simple tax return” changed from Tax Year 2019 to Tax Year 2020. Intuit continued to use the
term to refer to a return filed on a Form 1040 with no attached schedules. (PFF 9968, 147; Ryan
(Intuit) Tr. 705-706; see also PFF 9122).

Intuit’s Answer to the Administrative Complaint does not support the Proposed Finding.
Intuit’s answer to paragraph 17 of the Complaint admitted that a simple tax return in Tax Year
2020 was “a return that could be filed on a Form 1040, with no attached schedules,” and that

eligibility for TurboTax Free Edition that tax year included returns with unemployment income.

20



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 27 of 1386 * PUBLIC *

(Answer q17; see also PFF q147). GX184 also does not support the Proposed Finding. (PFF

9968, 122; see also RX594 (Intuit) at 39 (stating that in Tax Year 2020, Intuit was _
I . < - takcavay from GX 184 i tha

Intuit made consumers aware that unemployment income was covered by free TurboTax SKUs
that year, preventing any confusion about what tax situations were covered by the free SKUs that
year.

18. In 2022, when consumers filed their taxes for TY 2021, Intuit defined a “simple” tax
return as one that can be filed on a Form 1040, with certain attached schedules to cover
distinct tax situations, including student loan interest. (See Answer 9§ 18; GX342
(Complaint Counsel) 9§ 197; GX484 (Complaint Counsel) (“A simple tax return is Form
1040 only. Situations covered by TurboTax Free Edition . . . [1.] W-2 income], 2.]
Limited interest and dividend income reported on a 1099-INT or 1099 DIV, 3.]
Claiming the standard deduction[, 4.] Earned Income Tax Credit (EIC)[, 5.] Child tax
credits[, 6.] Student Loan Interest deduction].] Situations not covered by TurboTax Free
Edition ... [1.] Itemized deductions[, 2.] Unemployment income reported on a 1099-G[,
3.] Business or 1099-NEC income[, 4.] Stock sales[, 5.] Rental property income[, 6.]
Credits, deductions and income reported on schedules 1-3)). Reporting unemployment
income is not one of those tax situations. (GX342 (Complaint Counsel) 9 197; GX484
(Complaint Counsel)).

Response to Finding No. 18:

The Proposed Finding is incorrect and not supported by the evidence cited because Intuit
did not use the term “simple tax returns” in Tax Year 2021 to refer to a return that can be filed on
a Form 1040 with certain attached schedules to cover distinct tax situations. The exhibits on
which the Proposed Finding rely contradict Complaint Counsel’s assertion. For example,
(GX484, a pop-up on the TurboTax website from Tax Year 2021 detailing the qualifications for
free TurboTax SKUs, states, “A simple tax return is Form 1040 only.” (GX484 (FTC)). Ms.
Shiller’s declaration, GX342, similarly shows that the pop-up screen displayed after she clicked

the hyperlinked disclosure “For simple tax returns only” stated, “A simple tax return is Form
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1040 only.” (GX342 (FTC) 9197). Intuit’s answer also does not support the Proposed Finding.
It does not state, contrary to Complaint Counsel’s suggestion, that “Intuit defined a ‘simple’ tax
return as one that can be filed on a Form 1040, with certain attached schedules to cover distinct
tax situations, including student loan interest.” (Cf. Answer §18). And the answer’s suggestion
that the definition of simple tax returns included certain attached schedules was an inartful
articulation of the tax situations covered by free TurboTax SKUSs that has since been clarified by
the record.

As the cited exhibits make clear, a simple tax return continued to be defined in Tax Year
2021 as “Form 1040 only,” and the eligibility for free TurboTax SKUs was expanded in limited
ways to allow consumers with other tax situations to file for free. (GX484 (FTC) (listing the tax
situations covered by free TurboTax SKUs as including student loan interest deduction)).

Intuit did expand eligibility for free TurboTax SKUs beyond simple tax returns in Tax
Year 2021, but that did not affect the meaning of the term “simple tax return.” (PFF 9147; Ryan
(Intuit) Tr. 705-706, see also Ryan (Intuit) Tr. 800-801; GX155 (Rubin (Intuit) IHT) at 50-51).
As Ms. Ryan explained, during “the height of student loan defaults,” Intuit allowed taxpayers
claiming the student-loan-interest deduction to file their taxes for free. (PFF 4149; Ryan (Intuit)
Tr. 706; RX435 (Intuit)). Similar to when Intuit expanded free eligibility to cover
unemployment income during the COVID-19 pandemic, Intuit expanded free eligibility in Tax
Year 2021 to cover the student-loan-interest deduction because it was “the right thing to do” for
its customers. (Ryan (Intuit) Tr. 706).

The Proposed Finding is also incorrect insofar as it implies that the definition of “simple
tax return” changed from Tax Year 2020 to Tax Year 2021. (PFF 122, 146-149). Instead, as

noted, Intuit expanded eligibility for free TurboTax SKUs in Tax Year 2021 to include taxpayers
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claiming the student-loan-interest deduction in Tax Year 2021. (PFF q146-147, 149).
Moreover, by Tax Year 2021, the unprecedented unemployment levels caused by the COVID-19
pandemic had subsided, and Intuit reverted to its pre-COVID treatment of unemployment

income with respect to its free TurboTax SKUs. (GX395 (Intuit) at -7339; see also RX810

oo ot -6761 -

_”). Neither of those changes, which impacted the tax situations covered by

TurboTax SKUs, altered Intuit’s definition of simple tax returns. (PFF 94146-147, 150).

19. Consumers who receive income reported through certain types of IRS Form 1099, for
example a 1099-MISC, including consumers who receive independent contractor or small
business income are not eligible for TurboTax Free Edition. (See GX342 (Complaint
Counsel) 9 200; GX221 (Complaint Counsel) (showing independent contractor hard stop
in TY 2018), GX239 (Complaint Counsel) (showing self-employment hard stop in TY
2019), GX261 (Complaint Counsel) (showing self-employment hard stop in TY 2020),
GX279 (Complaint Counsel) (showing self-employment hard stop in TY 2021); GX294
(Intuit) at INTUIT-FFA-FTC-000432351-027 & -028 (“Situations not covered in
TurboTax Free Edition include: ... Business or 1099-MISC income”); GX150 (Goode
(Intuit) IHT) 215-217 & GX47 (Intuit) at INTUIT-FFA-FTC-000240219 (in a 2015
document: “Business Objective[;] What do you want to achieve with the marketing?
Improve take rates and conversion of Free customers with a 1099-Misc who are required
to upgrade to Deluxe (as our biggest opportunity)”); GX150 (Goode (Intuit) [HT) 239-
240, 243-244, 248 (in part: “If the customer has a 1099-MISC ... and they want to
complete with TurboTax, they would need to upgrade to Deluxe or Self-Employed”), &
GX101 (Complaint Counsel) at 2; GX152 (Johnson (Intuit) IHT) 134; GX157 (Smith
(Intuit) IHT) 116-117, 125-127, 131 & GX45, at INTUIT-FFA-FTC-000240212; RX1359
(Intuit) (showing forms covered and not covered by Free Edition in TY 2022)).

Response to Finding No. 19:

The Proposed Finding is irrelevant because Intuit has never expressly stated or implied in
any advertising for free TurboTax SKUs that consumers who receive income reported through a
Form 1099-MISC are eligible for Free Edition. (PFF 99214-308, 335-352, 367-441). Instead,
the evidence shows that Intuit’s ads for free TurboTax SKUs conveyed that the specific SKU

being advertised was free for consumers who qualify, (PFF §212; see also PFF 99214-308),
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those qualifications were tied to the complexity of a consumer’s tax return, and that consumers
can “see if they qualify” on the TurboTax website (PFF 9323-327; see also PFF 9364-441),
which was integrated into TurboTax ads (PFF 4328; CCFF 9455). As the exhibits cited in
support of the Proposed Finding demonstrate, the TurboTax website expressly stated in multiple
places that free TurboTax SKUs did not cover tax situations that required filing a Form 1099-
MISC. For example, the Free Edition landing page on the TurboTax website lists all tax forms
and schedules included and excluded from Free Edition. (RX1527 (Intuit); RX1528 (Intuit);
RX1529 (Intuit); RX1530 (Intuit); RX1531 (Intuit); see also Rubin (Intuit) Tr. 1567-1569;
Shiller (FTC) Tr. 223-227). That list clearly indicated that Form 1099-MISC is not included in
free TurboTax SKUs. (RX1527 (Intuit) at 2; RX1528 (Intuit) at 1; RX1529 (Intuit) at 1;
RX1530 (Intuit) at 1; RX1531 (Intuit) at 3).

In addition, the Proposed Finding is overbroad because certain filers whose returns
included income reported on a Form 1099-MISC could file their taxes for free using TurboTax
SKUs. For example, military members who may have personally had 1099-MISC income or
filed jointly with a family member with 1099-MISC income could file for free using any DIY
TurboTax SKU. (PFF 44118, 151-152). Likewise, Intuit has offered promotions for Uber and
Lyft drivers allowing them to file their taxes for free on TurboTax Self-Employed, even though
they had 1099-MISC income. (PFF q118).

It is worth noting that the IRS does not allow income reported on Form 1099-MISC
(Schedule C) to be reported on Form 1040 without attaching a schedule. Thus, this income is not
considered by the IRS (or Intuit, or other industry participants) to be a simple tax return.
(GX294 (Intuit) at 27 (Intuit free product eligibility); RX978 (showing that self-employment

income is not covered by H&R Block, TurboTax, TaxAct, or TaxSlayer’s free products)).
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20.  From at least TY 2018 through TY 2020, consumers who claimed the student loan
interest deduction were not eligible for TurboTax Free Edition, regardless of their
income. (See GX223 (Complaint Counsel) (showing student loan interest deduction hard
stop in TY 2018), GX241 (Complaint Counsel) (showing student loan interest deduction
hard stop in TY 2019), GX263 (Complaint Counsel) (showing student loan interest hard
stop in TY 2020)).

Response to Finding No. 20:

The Proposed Finding is irrelevant because from Tax Year 2018 through Tax Year 2020,
Intuit did not expressly state or imply in any advertising for free TurboTax SKUs that consumers
claiming the student-loan-interest deduction were eligible for those free SKUs. (PFF 99214-308,
337-352,367-441). Instead, the evidence shows that Intuit’s ads for free TurboTax SKUs
conveyed that the specific SKU being advertised was free for consumers who qualify (PFF
9212; see also PFF 44214-308), that those qualifications were tied to the complexity of a
consumer’s tax return, and that consumers can “see if they qualify” on the TurboTax website
(PFF 9323-327; see also PFF 94364-441), which was integrated into TurboTax ads (PFF 9328;
CCFF 9455). For example, the Free Edition landing page on the TurboTax website lists all tax
forms and schedules included and excluded from free TurboTax SKUs. (RX1527 (Intuit);
RX1528 (Intuit); RX1529 (Intuit); see also Rubin (Intuit) Tr. 1567-1569; Shiller (FTC) Tr. 223-
227). In Tax Years 2018 through 2020, the Free Edition landing page clearly indicated that
Form 1098-E, the Student Loan Interest Statement, was not included in free TurboTax SKUs.
(RX1527 (Intuit) at 2; RX1528 (Intuit) at 1; RX1529 (Intuit) at 1).

In addition, the Proposed Finding is partially inaccurate and incomplete. For most of Tax
Year 2018, certain taxpayers with otherwise simple tax returns who elected to deduct student
loan interest could use TurboTax Deluxe for free. (RX307 (Intuit) at -9473, -9476).

And it is worth noting that in Tax Years 2018 to 2020, taxpayers who elected to deduct

student loan interest on their federal taxes were not allowed by the IRS to file their taxes using
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Form 1040 only and thus did not have simple tax returns as defined by the IRS, Intuit, or other
industry participants. (See RX1527 (Intuit); RX1528 (Intuit); RX1529 (Intuit)).

21. Most consumers cannot file for free with TurboTax. (See GX342 (Complaint Counsel)
99 215-17 (calculating, based on IRS-reported data, that in TY 2018, 69.54% of returns
filed were not “Returns that filed Form 1040 with no Sched ules 1-6 or Schedule A
attached”) & GX336 (Complaint Counsel) (publicly available IRS data); GX342
(Complaint Counsel) 9 215, 218-19 (calculating, based on IRS-reported data, that in TY
2019, 63.43% of returns filed were not “Returns that filed Form 1040 with no Schedules
1-6 or Schedule A attached”) & GX337 (Complaint Counsel) (publicly available IRS
data); GX155 (Rubin (Intuit) [HT) 199:5-200:21 & GX115 (Intuit) at CC-00001125 (“To
avoid further disruption from current and new competitors we should continue to look at
ways to expand our free eligibility beyond the ~35% eligibility we have today, yet
stopping short of a Free DIY prep solution for all situations.”); Hauser (Intuit) Tr. 875
(“Q. And roughly what percentage of taxpayers in the general population actually qualify
to file for Free Edition? A. It’s roughly about a third.”); JX-1 9 14).

Response to Finding No. 21:

The Proposed Finding is inaccurate and misleading because it uses an irrelevant
denominator—all U.S. taxpayers—for assessing the proportion of consumers who qualify to file
their taxes using free TurboTax SKUs. A more informative denominator—and the one Intuit
looks at for most of its business purposes—is not all U.S. taxpayers, but rather taxpayers who
would actually consider using an online tax-preparation product like TurboTax. When
Complaint Counsel stated at trial that two-thirds of taxpayers did not qualify to use free
TurboTax SKUs, the Court asked them to clarify whether they meant two-thirds “of those who
attempt to go to the website and use TurboTax, or” if they instead “mean][t] all tax filers, which is
a heck of a lot bigger sample and makes your number pretty much meaningless.” (PFF 4463).
Complaint Counsel confirmed that the denominator in their two-thirds fraction was “all
American taxpayers”—that is, the denominator that “makes [Complaint Counsel’s] number
pretty much meaningless.” (PFF 9463). As Mr. Rubin and Mr. Johnson explained (Johnson
(Intuit) Tr. 592-593, 623; Rubin (Intuit) Tr. 1595-1596), a more informative group to consider

when assessing TurboTax advertising are the approximately 75 million consumers who use

26



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 33 of 1386 * PUBLIC *

online tax-preparation products such as TurboTax (see PFF 4129). Tens of millions of taxpayers
do not even consider using an online tax-preparation product like TurboTax and instead “tune
out” “[t]he minute they hear TurboTax.” (Rubin (Intuit) Tr. 1595-1596). Expert witness
Professor Peter Golder likewise explained that the “appropriate denominator” to “assess who
qualifies” for free TurboTax products is not “[a]ll U.S. taxpayers” because “many consumers,”
such as those who file “through paid preparers” like “CPAs,” are simply “not ... in the market
for an online tax preparation product.” (PFF 4464).

Properly understood, “of those who [actually] use software [do-it-yourself] solutions”
(i.e., those who file their taxes online), “a majority” have a “simple return” and thus are eligible
to file their federal and state taxes completely for free using TurboTax Free Edition. (PFF 464;
see also PFF §129). Of the remaining minority, moreover, some are “very complex filers” (PFF
91464), who could not reasonably believe they could use a product for “simple tax returns only.”

Critically, the percentage of new TurboTax customers who file their taxes for free each year

using Free Ediion
_, reflecting that Intuit is successful at reaching qualifying

consumers with its free advertising. (PFF 49659-660).

The impropriety of Complaint Counsel’s efforts to use all taxpayers as the denominator
when assessing the proportion of consumers who qualify for free TurboTax SKUs is confirmed
by the standards governing deceptive-advertising claims. When assessing whether advertising is
deceptive, the audience that must be considered are those “persons to whom the representation is
addressed.” (FTC Policy Statement on Deception, 103 F.T.C. 174, 178 (1984)). And even
among that population, that inquiry considers only the “[]representative segment of the class of

persons to whom the representation is addressed.” (FTC Policy Statement on Deception, 103
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F.T.C. at 178). The approximately 85 million consumers who would not consider using an
online-tax preparation product are not part of the representative segment of persons to whom
advertising for free TurboTax SKUs is addressed. (See Rubin (Intuit) Tr. 1595-1596; PFF
19188-204).

The Proposed Finding is also not supported by the cited sources. First, the percentages
calculated by Ms. Shiller and the ratio in paragraph 14 of JX-1, as well as the IRS data they are
based on, only account for taxpayers who actually filed a simple tax return in those tax years.
(GX342 (FTC) 99215-219; GX336 (FTC); GX337 (FTC); JX-1 q14). This data undercounts the
number of consumers eligible for free TurboTax SKUs because it does not include consumers
who could have filed their taxes on a Form 1040 only but chose not to, such as individuals who
chose to claim additional deductions or credits (PFF 4673), or married individuals who filed
jointly but could have filed separately on a Form 1040 only (PFF q128). Even though those
consumers did not in fact file a simple tax return, they had the option of filing a simple tax return
and thus were eligible for free TurboTax SKUs. (PFF 4673). Moreover, the Proposed Finding
does not account for the number of consumers eligible for free TurboTax SKUs in Tax Years
2020 and 2021, when eligibility for those free SKUs extended beyond simple tax returns in
response to unemployment caused by COVID-19 and the student debt crisis. (PFF q9148-149).

Moreover, the Proposed Finding states that “most consumers cannot file for free with
TurboTax,” but the sources cited relate only to the number of simple tax returns filed or the
number of consumers eligible for free TurboTax SKUs. They do not provide any information on
the number of consumers who can “file for free with TurboTax” using other TurboTax SKUs.
(GX342 (FTC) 99215-219; GX336 (FTC); GX337 (FTC); GX155 (Rubin (Intuit) IHT) 199-200;

GX115 (Intuit) at -1125; Hauser (Intuit) Tr. 875; JX-1 q14). Those additional consumers include
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enlisted military members (E-1 to E-9), all of whom are eligible to file for free in any TurboTax

DIY SKU, (PFF 99118, 151-152), as well as individuals offered coupons or discount codes

allowing them to file for free in a paid TurboTax SKU (PFF 118; RX307 (Intuit) at -9473, -

9476).

The remaining three sources cited also do not support the Proposed Finding. First,
GX115 includes a discussion related to the eligibility for Free Edition specifically, not an
assessment of how many taxpayers (or online filers) can file for free with TurboTax in total,
including outside Free Edition. (GX115 (Intuit) at -9484). Nor was that exhibit discussing
Intuit’s advertising strategy, which reflects that the appropriate group to consider when assessing
the impact of TurboTax advertising are consumers in the online tax-preparation market—most of
whom qualify to file for free using TurboTax. (See Rubin (Intuit) Tr. 1595-1596; PFF q129,
464). Second, the cited pages of Mr. Rubin’s investigational hearing testimony (GX155 (Rubin
(Intuit) [HT) at 199-200) merely reference GX115 without any discussion of eligibility. (GX155
(Rubin (Intuit) IHT) at 200). Third, Dr. Hauser’s quoted testimony (Hauser (Intuit) Tr. 875) was
a summary of Complaint Counsel’s theory of the case, not an endorsement of it or the Proposed
Finding. (Hauser (Intuit) Tr. 874-876).

22. Approximately two-thirds of taxpayers are not eligible to file for free using TurboTax
Free Edition. (Johnson (Intuit) Tr. 657 (“Q. Roughly a third are eligible for the — for
TurboTax Free Edition, correct? A. Yes. They’re saying that there’s 150 million filers in
the U.S., 50 million are eligible, approximately, and therefore I think that’s a third of
filers are eligible. Q. And roughly two-thirds are not eligible, correct? A. Yes.”); Hauser
(Intuit) Tr. 875 (“Q. And roughly what percentage of taxpayers in the general population
actually qualify to file for Free Edition? A. It’s roughly about a third.”); GX654 (Intuit)
at CC-00014104 (“If your returns fits on a 1040 with no additional schedules, you can

file completely for free with TT Free Edition...Over 50 million taxpayers are eligible (1/3
of all tax filers.”)).
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Response to Finding No. 22:

The Proposed Finding is inaccurate and misleading because it uses an irrelevant
denominator—all U.S. taxpayers—for assessing the proportion of consumers who qualify to file
their taxes using free TurboTax SKUs. A more informative denominator—and the one Intuit
looks at for most of its business purposes—is not all U.S. taxpayers, but rather taxpayers who
would actually consider using an online tax-preparation product like TurboTax. When
Complaint Counsel stated at trial that two-thirds of taxpayers did not qualify to use free
TurboTax SKUs, the Court asked them to clarify whether they meant two-thirds “of those who
attempt to go to the website and use TurboTax, or” if they instead “mean][t] all tax filers, which is
a heck of a lot bigger sample and makes your number pretty much meaningless.” (PFF 9463).
Complaint Counsel confirmed that the denominator in their two-thirds fraction was “all
American taxpayers”—that is, the denominator that “makes [Complaint Counsel’s] number
pretty much meaningless.” (PFF 9463). As Mr. Rubin and Mr. Johnson (Johnson (Intuit) Tr.
592-593, 623; Rubin (Intuit) Tr. 1596) explained, a more informative group to consider when
assessing TurboTax advertising are the approximately 75 million consumers who use online tax-
preparation products such as TurboTax. (Rubin (Intuit) Tr. 1595-1596; see also PFF 9129).
Tens of millions of taxpayers do not even consider using an online tax-preparation product like
TurboTax and instead “tune out” “[t]he minute they hear TurboTax.” (Rubin (Intuit) Tr. 1595-
1596). Expert witness Professor Peter Golder likewise explained that the “appropriate
denominator” to “assess who qualifies” for free TurboTax products is not “[a]ll U.S. taxpayers”
because “many consumers,” such as those who file “through paid preparers” like “CPAs,” are
simply “not ... in the market for an online tax preparation product.” (PFF 9464).

Properly understood, “of those who [actually] use software [do-it-yourself] solutions”

(i.e., those who file their taxes online), “a majority” have a “simple return” and thus are eligible
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to file their federal and state taxes completely for free using TurboTax Free Edition. (PFF 9464;
see also PFF §129). Of the remaining minority, moreover, some are “very complex filers” (PFF
91464), who could not reasonably believe they could use a product for “simple tax returns only.”

Critically, the percentage of new TurboTax customers who file their taxes for free each year

wsing Free Edicion [
_, reflecting that Intuit is successful at reaching qualifying

consumers with its free advertising. (PFF 99659-660).

The impropriety of Complaint Counsel’s efforts to use all taxpayers as the denominator
when assessing the proportion of consumers who qualify for free TurboTax SKUs is confirmed
by the standards governing deceptive-advertising claims. When assessing whether advertising is
deceptive, the audience that must be considered are those “persons to whom the representation is
addressed.” (FTC Policy Statement on Deception, 103 F.T.C. 174, 178 (1984)). And even
among that population, that inquiry considers only the “[|representative segment of the class of
persons to whom the representation is addressed.” (FTC Policy Statement on Deception, 103
F.T.C. at 178 (emphasis added)). The approximately 85 million consumers who would not
consider using an online-tax preparation product are not part of the representative segment of
persons to whom advertising for free TurboTax SKUs is addressed. (See Rubin (Intuit) Tr.
1595-1596; PFF 99188-204).

The suggestion that it is appropriate to consider all taxpayers when assessing the impact
of the challenged ads is also not supported by the cited evidence. First, Mr. Johnson’s testimony
did not suggest that was the proper population to consider when assessing the challenged
advertisements. To the contrary, Mr. Johnson testified that data showing that the majority of

consumers who use online tax-preparation software have simple tax returns “lay the foundation
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for” many of Intuit’s business choices, decisions and practices. (Johnson (Intuit) Tr. 591-592).
Second, Dr. Hauser’s quoted testimony (Hauser (Intuit) Tr. 875) was provided in response to
Complaint Counsel’s theory of the case, not as an endorsement of it. His testimony shows that
even if it were appropriate to consider all taxpayers when assessing whether the challenged ads
were deceptive, his Disclosure Efficacy Survey demonstrated that reasonable consumers were
not likely deceived because the number of consumers who would likely start in a free SKU
matched the total number of consumers who would qualify to use that free SKU. (Hauser
(Intuit) Tr. 874-876). Third, GX654 is a single-page “Campaign Assignment Brief” provided to
one of Intuit’s advertising agency partners. That it accurately recognized that over 50 million
taxpayers from the general U.S. population qualify to file for free using free TurboTax SKUs
(PFF q127) establishes neither the absolute number of those who do qualify nor that the general
population is the appropriate denominator for assessing TurboTax advertising.

23.  Approximately 100 million taxpayers are not eligible to file for free using TurboTax Free
Edition. (See Johnson (Intuit) Tr. 657 (“Q. Roughly a third are eligible for the — for
TurboTax Free Edition, correct? A. Yes. They’re saying that there’s 150 million filers in
the U.S., 50 million are eligible, approximately, and therefore I think that’s a third of
filers are eligible. Q. And roughly two-thirds are not eligible, correct? A. Yes.”); Hauser
(Intuit) Tr. 875 (“Q. And roughly what percentage of taxpayers in the general population
actually qualify to file for Free Edition? A. It’s roughly about a third.”); GX654 (Intuit)
at CC-00014104 (“If your returns fits on a 1040 with no additional schedules, you can
file completely for free with TT Free Edition...Over 50 million taxpayers are eligible (1/3
of all tax filers.”); see also Rubin (Intuit) Tr. 1594-95 (testifying that 60 million simple

tax returns that would qualify to use TurboTax Free Edition were filed in 2022 out of the
160 million tax returns filed with the IRS); GX396 (Intuit) at CC-00007341

Response to Finding No. 23:

The Proposed Finding is inaccurate and misleading because it uses an irrelevant
denominator—all U.S. taxpayers—for assessing the proportion of consumers who qualify to file

their taxes using free TurboTax SKUs. A more informative denominator—and the one Intuit
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looks at for most of its business purposes—is not all U.S. taxpayers, but rather taxpayers who
would actually consider using an online tax-preparation product like TurboTax. When
Complaint Counsel stated at trial that two-thirds of taxpayers did not qualify to use free
TurboTax SKUSs, the Court asked them to clarify whether they meant two-thirds “of those who
attempt to go to the website and use TurboTax, or” if they instead “mean][t] all tax filers, which is
a heck of a lot bigger sample and makes your number pretty much meaningless.” (PFF 9463).
Complaint Counsel confirmed that the denominator in their two-thirds fraction was “all
American taxpayers’—that is, the denominator that “makes [Complaint Counsel’s] number
pretty much meaningless.” (PFF 9463). As Mr. Rubin and Mr. Johnson (Johnson (Intuit) Tr.
592-593, 623; Rubin (Intuit) Tr. 1596) explained, a more informative group to consider when
assessing TurboTax advertising are the approximately 75 million consumers who use online tax-
preparation products such as TurboTax. (Rubin (Intuit) Tr. 1595-1596; see also PFF q129).
Tens of millions of taxpayers do not even consider using an online tax-preparation product like
TurboTax and instead “tune out” “[t]he minute they hear TurboTax.” (Rubin (Intuit) Tr. 1595-
1596). Expert witness Professor Peter Golder likewise explained that the “appropriate
denominator” to “assess who qualifies” for free TurboTax products is not “[a]ll U.S. taxpayers”
because “many consumers,” such as those who file “through paid preparers” like “CPAs,” are
simply “not ... in the market for an online tax preparation product.” (PFF 4464).

Properly understood, “of those who [actually] use software [do-it-yourself] solutions”
(i.e., those who file their taxes online), “a majority” have a “simple return” and thus are eligible
to file their federal and state taxes completely for free using TurboTax Free Edition. (PFF 9464;
see also PFF q129). Of the remaining minority, moreover, some are ‘“very complex filers” (PFF

91464), who could not reasonably believe they could use a product for “simple tax returns only.”
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Critically, the percentage of new TurboTax customers who file their taxes for free each year

wsing Free Edition [
_, reflecting that Intuit is successful at reaching qualifying

consumers with its free advertising. (PFF 99659-660).

The impropriety of Complaint Counsel’s efforts to use all taxpayers in the denominator
when assessing the proportion of consumers who qualify for free TurboTax SKUs is confirmed
by the standards governing deceptive-advertising claims. When assessing whether advertising is
deceptive, the audience that must be considered are those “persons to whom the representation is
addressed.” (FTC Policy Statement on Deception, 103 F.T.C. 174, 178 (1984)). And even
among that population, that inquiry considers only the “[|representative segment of the class of
persons to whom the representation is addressed.” (FTC Policy Statement on Deception, 103
F.T.C. at 178 (emphasis added)). The approximately 85 million consumers who would not
consider using an online-tax preparation product are not part of the representative segment of
persons to whom advertising for free TurboTax SKUs is addressed. (See Rubin (Intuit) Tr.
1595-1596; PFF 94188-204).

D. Intuit’s “Free” TurboTax Strategy

24, TurboTax software services are part of Intuit’s “Consumer segment” and “are designed to
enable customers to prepare and file their federal and state income tax returns.” (GX288
(Intuit) at CC-00006014; JX-1 9 16).

Response to Finding No. 24:

The Proposed Finding is partially inaccurate. First, the preceding heading, “Intuit’s
‘Free’ TurboTax Strategy” puts “free” in scare quotes, suggesting that Complaint Counsel have
reverted to the implications in their complaint that TurboTax’s free products are somehow not
truly free. The record says otherwise. (PFF 9469, 109-110, 112). Second, Intuit does not have a

“Consumer segment,” it has as a business unit a “Consumer Group,” of which the TurboTax

34



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 41 of 1386 * PUBLIC *

brand software is a part. (Johnson (Intuit) Tr. 547, 586; Rubin (Intuit) Tr. 1501). Third,
TurboTax is a brand for a suite of software “products and services that are designed to enable
customers to prepare and file their federal and state income tax returns quickly and accurately. ...
They are designed to be easy to use, yet sophisticated enough for complex tax returns.” (GX288
(Intuit) at -6014; see also PFF 962). Between Tax Years 2014 and 2021, over_
consumers filed their federal tax returns for free using TurboTax Free Edition. (PFF 4113).

Those consumers on their own amount to approximately _ who filed

using any online tax-preparation service. (PFF q116).

that

involves, in part, growing Intuit’s customer base by offering free services to consumers l
I (- 119-10)

Response to Finding No. 25:

25.

The Proposed Finding is inaccurate. Intuit offers free TurboTax SKUs as part of a long-
term, retention-based growth strategy geared towards attracting new customers with simple tax
returns by allowing them to file their taxes completely for free. Intuit hopes that it can retain
those customers as their tax situations become more complex and might require paid TurboTax
SKUs. (PFF 983). Intuit seeks to attract customers with simple returns because they offer
significant long-term value, as they are less set in their ways, have lower acquisition costs, and
are more likely to have tax situations that will become increasingly complex over time. (PFF
485). Intuit endeavors to retain such customers by delivering exceptional tax-preparation
products that result in positive customer experiences. (PFF 990).

Intuit also offers free TurboTax SKUs in hopes that customers who file for free will
recommend TurboTax to others. (PFF 484). Critically, Intuit’s TurboTax strategy must revolve
around retaining customers because the tax-preparation industry consists of a relatively fixed set

of consumers with low switching costs, and therefore tax-preparation firms—including Intuit and
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its competitors—derive greater long-term value through repeat business than from one-off
transactions. (PFF 9488-89; see also PFF 9956-59).
Intuit has been extraordinarily successful with TurboTax’s long-term growth and

retention strategy. TurboTax has an industry-leading customer retention rate of approximately

5076, which s nearly
_. (PFF 991). Around - of all TurboTax returns each year

are filed by returning customers. (PFF 993). Moreover, Intuit’s customer retention rate for paid
customers is higher than its rate for customers who file for free, which is inconsistent with
Complaint Counsel’s theory that those customers paid for TurboTax after being misled into
believing TurboTax would be free. (PFF 992). More broadly, the fact that TurboTax customers
continue using its SKUs year after year is dramatically inconsistent with Complaint Counsel’s
allegations of widespread deception. Put simply, customers would abandon TurboTax if they felt
deceived (PFF 9975, 83, 95-96), but customers are instead staying with TurboTax at industry-
leading rates (PFF 9991-93).

26. The “freemium” strategy also involves persuading consumers to upgrade from free to
paid versions of TurboTax. (See, e.g., GX291 (Intuit) at CC-00006227(“We accelerated
customer growth through focus on our price-sensitive value tier where we were under
developed as a result of an imbalanced value-equation — first with our ‘value-tier’
initiative followed by two years now of Absolute Zero -> this fuled [sic] tremendous
customer growth in both Free and Paid / Simple and Complex[.] We accelerated revenue
growth by monetizing them on tax complexity, leveraging innovation and introducing
value-added bundles[.] This sets the stage of our growth strategy over the next several
years[.]” (emphasis added)); see also GX10 (Intuit) at CC-00000126 (In 2013, “Free
customer within the Value Tier is an important part of our customer mix with 25% of
New Free users and 35% of returning Free users upgrading to a Paid SKU. ‘Free’
customers generate — $100M in revenue (e.g. 65% of Free customers also attach a State
offering in taxable states)”); GX113 (Intuit) at CC-00001117 (“‘customer expectations top
of funnel around Free have never been higher making it even harder to monetize these
customers directly in product.”).
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Response to Finding No. 26:

The Proposed Finding is incorrect because Intuit’s actual business strategies do not
involve persuading consumers to upgrade from free TurboTax SKUs to paid SKUs. (GX150
(Goode (Intuit) IHT) at 119-120; GX152 (Johnson (Intuit) IHT) at 124). As discussed (Response
to CCFF 9)25), Intuit offers free TurboTax SKUs to attract new customers with simple tax returns
with the hope that those customers will actually file their taxes for free. (PFF 483). Between 11
and 14 million taxpayers do so each year. (PFF q113).

As part of its actual business strategy, Intuit endeavors to start consumers in the
TurboTax SKU that best suits their tax needs and to avoid prompting consumers to upgrade.
(PFF 973). When consumers begin their return in the correct TurboTax SKU and are not
prompted to upgrade to a more expensive SKU, they have a better overall experience and return
in subsequent years. (PFF q75; see also PFF q76). As a result, Intuit has invested substantial
time, effort, and other resources developing tools that help consumers identify the TurboTax
SKU best for their tax situation. (PFF 4977, 423). And Intuit has been successful in its efforts to
get consumers started in the correct SKU, as the overwhelming majority of TurboTax consumers
(-) start and complete their return in the same SKU. (PFF 481). Moreover, between 2014
and 2021, - of customers who began their tax returns in TurboTax Free Edition also filed
their returns in Free Edition. (PFF q82).

Despite Intuit’s efforts to start customers in the right SKU, customers sometimes start
their tax returns in a free SKU for which they know they do not qualify. (PFF 99431-433; Rubin
(Intuit) Tr. 1559-1560; see also GX10 (Intuit) at -0126). For example, a New York Times
Wirecutter article stated that it “think[s] most people should start with Free Edition” because
“[e]ven if you might have some deductible expenses, such as mortgage interest or charitable

donations, it’s better to start here and upgrade to Deluxe only if you’re required to.” (PFF 9433).
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Further, some consumers decide to upgrade to a paid SKU, even if they could file using a free
SKU, because the paid SKU offer them greater overall value than filing for free, such as when
itemizing deductions is advantageous. (GX152 (Johnson (Intuit) [HT) at 124). These are
rational economic choices made by customers, not instances of deception nor any business
strategy on Intuit’s part that attempts to “persuad[e]” consumers to upgrade.

In addition, the exhibits that Complaint Counsel cite unsurprisingly do not support the
Proposed Finding. To start, Complaint Counsel did not present any of the exhibits cited in the
Proposed Finding (GX291 (Intuit); GX10 (Intuit); GX113 (Intuit)) to any fact witness at the trial
(Complaint Counsel’s Exhibit Index at 1, 5, 11 (May 23, 2023)), and therefore Complaint
Counsel’s selective quoting from those exhibits should be accorded little weight. Moreover, the
exhibits themselves, as well as investigational hearing and deposition testimony that Complaint
Counsel ignore, refute Complaint Counsel’s Proposed Finding.

For example, Complaint Counsel ignore other portions of GX291 that make clear that
“monetizing” customers based on tax complexity refers to customers using paid TurboTax SKUs
as their tax situation evolves from simple to more complex over the years. (GX291 (Intuit) at -
6231). The exhibit goes on to state, for instance, that Intuit “monetize[s] customers based on
their tax complexity” to “leverage Free filers as tax complexity increases.” (GX291 (Intuit) at -
6231). In other words, Intuit “monetizes” those customers when they use paid TurboTax SKUs
later when their tax complexity increases. (PFF 9983, 85). The exhibit does not support that
Intuit’s strategy was to persuade customers to upgrade from a free TurboTax SKU to a paid SKU
in any given year; in fact, Intuit has no short-term revenue goals for customers who use free
TurboTax SKUs. (PFF 986). Rather, the exhibit is entirely consistent with Intuit’s strategy of

attracting simple filers and retaining them as customers as their taxes become more complex.
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(GX291 (Intuit) at -6231; PFF 983). As GX291 recognizes (and as discussed supra, Response to
CCFF 925), Intuit has been successful with this strategy, undercutting any argument that Intuit
needed to, or intended to, deceive consumers.

Complaint Counsel similarly take GX10 out of context. Complaint Counsel insinuate
that Intuit tries to encourage customers to upgrade to paid TurboTax SKUs, but the exhibit itself
describes Intuit’s efforts to help consumers avoid prompts to upgrade by ensuring that they start
their return in the right TurboTax SKU for their needs. (GX10 (Intuit) at -0125 (mentioning
Intuit’s plan to “re-imagine the SKU selection experience to ensure fast and easy starts with
customers in the ‘right” SKUs to drive satisfaction, reduce downgrade requests and increase
conversion”), -0128). Such efforts are consistent with Intuit’s desire to create a positive
customer experience so that customers continue using TurboTax as their taxes become more
complex, not an effort to deceive customers.

Further, Complaint Counsel omit important context from GX113. On the same page that
Complaint Counsel cite, the exhibit explains that advertising free TurboTax SKUs “results in
new acquisition” and also “drive[s] traffic and consideration for the [TurboTax] brand,” which is
consistent with Intuit’s strategy to attract new customers who have simple tax returns and retain
them over time. (GX113 (Intuit) at -1117; see also Responses to CCFF 9928-29). The exhibit
also notes—consistent with Intuit’s free TurboTax strategy—Intuit’s plan to “create and innovate
upon the most superior Free product in the industry” in order to “allow TurboTax to grow and
maintain leadership in the tax prep industry, ... and provide shareholder value thru lifetime value
creation.” (GX113 (Intuit) at -1117). Further, the exhibit states, “At the end of FY 18, nearly
50% of DIY customers paid nothing for Fed/State tax prep (up from 18% Free Fed in FY08) and

represented 17% of the total tax prep category.” (GX113 (Intuit) at-1117). This exhibit
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therefore reflects Intuit’s long-term growth and retention strategy, and shows that Intuit’s free
TurboTax strategy has improved consumer welfare, not that Intuit deceived consumers to pay to
file taxes.

The Proposed Finding is also incorrect to the extent it suggests that Intuit’s strategy
involved encouraging customers who qualified for free TurboTax SKUs to upgrade or purchase
optional add-on products. Intuit has no short-term revenue goals for customers who qualify for
its free TurboTax SKUs. (PFF 986). And Intuit wants customers with simple tax returns to file
their taxes for free with its free TurboTax SKUs (PFF 9973-77), because doing so fosters lifelong
relationships with those customers such that they will be more likely to pay for TurboTax when
their tax situation requires (PFF 983). Customers would be less likely to do so if they were
forced to upgrade or purchase paid add-ons to file their taxes. (PFF 976, 95-96).

217. The “freemium” strategy further involves “brand loyalty,” or retention of consumers who
previously filed their taxes for free in a free version of TurboTax returning to TurboTax in
subsequent years when they are no longer eligible for the free version, and paying Intuit
for a paid version of TurboTax. (See GX292 (Intuit) at CC-00006233 (a May 2016
“Monetization Playbook™ opens with a “Playbook Objective”: “At TurboTax, we put our
customers first with a Freemium strategy that drives consumer growth, and produces lots
of happy customers. In TY 16, more consumer growth means continuing to perfect how
we monetize our Free/Free customers. This gives not only the Monetization team, but all
CTG [Consumer Tax Group] employees, the opportunity to provide more value, develop
brand loyalty, and drive share and revenue to support greater business ventures we
wouldn’t otherwise have.”); GX156 (Ryan (Intuit) IHT) at 87-89 (in part: “My
understanding is that by offering a great experience with your simple taxes for free, our
hope is that a customer grows with us as their life gets more complicated.”); GX156
(Ryan (Intuit) IHT) at 118-119 (in part: “You know, generally speaking, we believe we
have the best tax software out there, and getting simple tax filers to use our free software
and grow with us as their life gets more complicated is my understanding of why we are
willing to invest marketing dollars for customers that generate no revenue in a given
year.”); GX152 (Johnson (Intuit) IHT) at 124—126 (in part: “[A]s we have relationships
and [consumers] trust us, over time, whether it’s one year, two year, five years, they may
need us for a service that’s more advanced than their current simple tax filings. And as a
consequence, they will — there is potential future revenue streams.”); GX342 (Complaint
Counsel) q 188 (screenshot of TurboTax Free Edition disclaimer stating in part: “We
hope that, over time, as our customers with simple returns need more capabilities as their
financial situations change (for example owning a home, having a child, managing
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investments), they have loved our products and services so much that they will choose
our paid TurboTax offerings to prepare and file their returns.”); GX484 (Complaint
Counsel) (Screenshot of TurboTax Free Edition disclaimer and addressing the question
“How does TurboTax make any money?”’); GX396 (Intuit) at CC-00007343

Response to Finding No. 27:

The Proposed Finding and exhibits cited therein are consistent with Intuit’s long-term
growth and retention strategy, which seeks to attract customers with simple tax returns and build
long-term relationships with those customers so that they might choose to use paid TurboTax
products when their tax situations become more complex. (PFF 483; see also Responses to
CCFF 9925-26). For instance, the Proposed Finding is correct in recognizing that Intuit’s
strategy revolves around “brand loyalty” and retaining customers year over year, but ignores how
this strategy is entirely inconsistent with Complaint Counsel’s theory of deception, since a
strategy focused on brand loyalty and customer retention would engender resentment and
customer switching. The Proposed Finding highlights several excerpts from exhibits that
establish that Intuit’s strategy is to build lifelong relationships with customers with simple tax
returns so that they might choose to use paid TurboTax SKUs when their taxes become more
complex. (CCFF 927).

The Proposed Finding is also correct in noting that Intuit hopes that customers who filed
their taxes for free using TurboTax have positive experiences and return in future years, and that
Intuit hopes those customers choose to use paid TurboTax SKUs if their taxes become more
complex in the future. (PFF 983, 85). Complaint Counsel also rightly recognize that Intuit’s
business strategy includes offering customers, including those customers with simple tax returns,
the “best tax software out there” so that they continue using TurboTax SKUs over time. (CCFF

927; GX156 (Ryan (Intuit) IHT) at 87-89, 118-119). Complaint Counsel also appropriately
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highlight that Intuit intends to (and does) build trust, offer improved products, and provide more
value to customers over time. (CCFF 927; PFF 9998-99; GX152 (Johnson (Intuit) IHT) at 124-
126). None of this is consistent with a strategy rooted in deception; rather, it reflects a customer-
focused strategy based on providing customers with products that meet their expectations so that
they will remain TurboTax customers for years to come.

Complaint Counsel are also correct that Intuit puts customers first and that, as a result,
TurboTax has tens of millions of satisfied customers. (CCFF 9427; GX292 (Intuit) at -6233).
Because TurboTax products meet consumers’ needs and expectations, TurboTax has
overwhelmingly positive ratings and reviews, averaging 4.8 out of 5 stars for TurboTax Free
Edition, and between 4.4 and 4.7 stars for Deluxe, Premier and Self-Employed SKUSs in 2022.
(PFF 99650-654). As Mr. Rubin testified, Intuit’s customer retention rates, high NPS scores, and
positive ratings and reviews are inconsistent with widespread deception. (PFF 49647, 652-653).
If Intuit had run a “multiyear, multi-ad, multichannel, multimodal” deceptive advertising
campaign, it would have received overwhelmingly negative reviews and voluminous complaints
from customers. (PFF 99647-652). That was not the case.

Further, the evidence shows that Intuit has continuously innovated free TurboTax
offerings to improve customers’ experiences and help foster long-term customer relationships.
(PFF q998-112). As Mr. Johnson, Mr. Rubin, and Ms. Ryan testified, Intuit invests a significant
amount of time, effort, and resources into making its free tax-preparation offerings superior to its
competitors’ so that customers will continue to use TurboTax in the future. (PFF 498). Intuit has
expanded the scope, functionality, and features of its free TurboTax offerings—including by
providing services for free that were previously only available for purchase—to give customers

greater value and offer the “best customer experience” in the industry. (PFF q998-112). For
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example, Intuit allows simple filers to review and import their prior year’s tax return and receive

professional live tax assistance for free. (PFF 99105-110). Intuit’s improvements save customers
time and effort, as the average TurboTax Free Edition customer now completes their taxes in just
28 minutes. (PFF 9449).

Altogether, the Proposed Finding demonstrates that TurboTax business strategy is
inconsistent with Complaint Counsel’s theory of deception. (PFF 99647-652). A free TurboTax
strategy rooted in deception would have “erode[d]” consumers’ trust in the TurboTax brand and
undermined Intuit’s ability to retain customers, and repeat customers form the foundation of the
TurboTax business model. (PFF 996; see also Rubin (Intuit) Tr. 1529-1530). As Mr. Rubin
testified, Intuit “count[s] on every year over 80% of our business starting with returning
customers from the prior year, and so repeat business, the trust that we earn with customers, the
great experience that they have is the starting point, the foundation for our entire business.”
(Rubin (Intuit) Tr. 1529)). Intuit could not retain long-term relationships with TurboTax
customers if it employed a business strategy based on widespread deception. Instead, Intuit has
an incentive not to deceive consumers because such deception is both easy for consumers to
identify and to punish, such as by switching tax-preparation firms or sharing negative
experiences with others. (Rubin (Intuit) Tr. 1529-1530; PFF 94995-96).

28. Intuit’s advertising for TurboTax Free Edition is also advertising for the TurboTax brand

in general—Intuit executives refer to this as a “halo effect.” (Ryan (Intuit) Tr. 791-93;

Rubin (Intuit) Tr. 1526; GX144 (Soukas (Intuit) Dep.) at 123-24); GX149 (Crosby

(Intuit) Dep.) at 83-84; GX402 (Intuit) at CC-00007468; GX440 (Intuit) at CC-
00007878); see also GX396 (Intuit) at CC-00007343

Response to Finding No. 28:

The Proposed Finding is misleading. The fact that ads for free TurboTax SKUs also raise

awareness of the TurboTax brand does not indicate that the challenged ads misled reasonable
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consumers into believing that all TurboTax is free. That an ad for a specific TurboTax product
might generate interest in the TurboTax brand more broadly is unremarkable and does not bear
on what claims the ad conveyed about the specific product advertised. (See Rubin (Intuit) Tr.
1528-1529; Ryan (Intuit) Tr. 794-795; GX146 (Ryan (Intuit) Dep.) at 37, 115).

At Intuit, the term “halo effect ... refers [to] when you advertise one form or offering of a
brand, it tends to halo or it tends to benefit the consumer’s perception of the entire brand and its
other products even if they are not interested in the advertised form, even if that advertised form
is not for them.” (Rubin (Intuit) Tr. 1526; see also Ryan (Intuit) Tr. 791-793; GX160 (Rubin
(Intuit) Dep.) at 82-83 (testifying that because advertising for free TurboTax SKUs “also
mentions the TurboTax brand, it would also add the impact of driving awareness and
consideration for other consumers of the overall brand”); GX149 (Crosby (Intuit) Dep.) at 83—85
(testifying that although “the intent of the TurboTax [] Free Edition campaign is to drive
awareness for those who qualify, meaning those who have a simple return, that TurboTax offers a
free option,” because “the [TurboTax] brand is [on the ads], it could also drive brand
awareness”)). Mr. Rubin explained, for example, that BMW’s advertising for its high-end 7
Series model has a halo effect on its lower-end models, as the 7 Series advertising “creates a
positive impression for the overall [ BMW] brand, and it lets people know that there are multiple
options for them to choose from and that they should come to the brand and look.” (Rubin

(Intuit) Tr. 1526-1527). Thus, when Intuit advertises free TurboTax SKUs, that product

793; see also Rubin (Intuit) Tr. 1526-1527; GX149 (Crosby (Intuit) Dep.) at 83—85). Similarly,

when Intuit advertises paid TurboTax SKUs, that advertising drives incidentally drives interest in
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free SKUs as well. (Ryan (Intuit) Tr. 791-793; Rubin (Intuit) Tr. 1526-1527; GX149 (Crosby
(Intuit) Dep.) at 83—-85; GX144 (Soukas (Intuit) Dep.) at 123—-124).

Tellingly, Complaint Counsel failed to present any of the exhibits relied on in the
Proposed Finding (GX402 (Intuit); GX440 (Intuit); GX396 (Intuit)) to any fact witness at the
trial (Complaint Counsel’s Exhibit Index at 16-17 (May 23, 2023)), and therefore Complaint
Counsel’s reliance on and selective quoting from those exhibits should be accorded little weight

and Complaint Counsel should not be permitted to rely on any inferences from the exhibits.

29.

See, e.g., GX401 (Intuit) at CC-00007442

Response to Finding No. 29:

The Proposed Finding is misleading because it is intended to suggest that the estimated
return on investment has something to do with the ads in question being deceptive. It does not.
Intuit’s advertising for free TurboTax SKUSs has a positive return on investment because, in
addition to informing the targeted audience—consumers with simple tax returns—about
TurboTax’s free offers, the advertising also “create[s] top of mind awareness for the overall
[TurboTax] brand amongst consumers, even those who are not users of or eligible for the free
offering.” (Rubin (Intuit) Tr. 1527-1529; see also Ryan (Intuit) Tr. 794-795; GX146 (Ryan
(Intuit) Dep.) at 111; GX160 (Rubin (Intuit) Dep.) at 79-84). As Mr. Rubin testified when asked
about the cited exhibit (GX401 (Intuit)) at his deposition, advertising for free TurboTax SKUs
both (1) informs the intended audience (simple filers) about the free offer for which they qualify,
and (2) drives awareness and consideration of the overall TurboTax brand among all consumers.
(GX160 (Rubin (Intuit) Dep.) at 79-84; see also GX146 (Ryan (Intuit) Dep.) at 111 (testifying

that “the TurboTax brand is part of the ad, and that drives awareness beyond simple filers ...
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which we believe has an overall positive ROI”)). The advertising thus leads consumers
interested in both free and paid tax-preparation offerings to visit the TurboTax website to
evaluate TurboTax’s SKUs—not with the belief that they can file for free, but rather with the
understanding that TurboTax offers other tax-preparation options that may suit their needs.
(Ryan (Intuit) Tr. 794-795; Rubin (Intuit) Tr. 1529, 1635; GX146 (Ryan (Intuit) Dep.) at 111;
GX160 (Rubin (Intuit) Dep.) at 79-84).

Moreover, Complaint Counsel did not present the exhibit cited in the Proposed Finding
(GX401 (Intuit)) to any witness at trial (Complaint Counsel's Exhibit Index at 16 (May 23,
2023)), nor did they elicit any testimony relating to the exhibit. Therefore, the exhibit should be
accorded little weight and Complaint Counsel should not be permitted to seek unwarranted
inferences from it. The Proposed Finding also purports to offer an example supporting the
proposition by using an “e.g.” citation. But Complaint Counsel have identified no other
evidence that supports the proposition, and it is improper to place the burden on Intuit or the
Court to guess what other exhibits might exist that Complaint Counsel believe supports the
Proposed Finding. For that reason, the only exhibit that should be considered is the exhibit cited,
GX401, and as explained that exhibit should not be afforded any weight.

o
(GX638 (Intuit) at CC-00013620-22; see also GX639 at CC-00013630—
31).

Response to Finding No. 30:

The Proposed Finding is incorrect. To begin, it is entirely unclear what Complaint

Counset mean by N Furtc: I
_. If Complaint Counsel mean that Intuit is _
_ that assertion is unsupported. The two cited exhibits are plainly draft

documents, and it is unclear who drafted or reviewed them. Both GX638 and GX639 include
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multiple comments from an unknown reviewer or reviewers proposing changes to the document.
(See GX638 (Intuit); GX639 (Intuit)). Neither document stands for the proposition that ‘-
I

Tellingly, Complaint Counsel did not present the exhibits cited in the Proposed Finding
(GX638 (Intuit); GX639 (Intuit)) to any witness at trial (Complaint Counsel’s Exhibit Index at 26
(May 23, 2023)), nor did they elicit any testimony regarding Intuit’s strategy for products other
than TurboTax. Therefore, the exhibits should be accorded little weight and Complaint Counsel
should not be permitted to rely on inferences from them.

Even if the exhibits established that Intuit had_
_, the exhibits do not support a cease-and-desist order covering free offers for all
Intuit products. Prospective relief that extends to products beyond the one at issue is only
appropriate when there is a “reasonable relation” between the relief sought and the alleged at-
issue deceptive practices such that there is the “likelihood of the [respondent] committing the
sort of unfair practices” with other products. (4dmerican Home Prods. Corp. v. FTC, 695 F.2d
681, 705-706 (3d Cir. 1982)). There is no relation whatsoever between the challenged TurboTax
advertising and Intuit’s future marketing strategies for other products (which are offered by other
business units at Intuit), as the fact that_
_ does not lead to a “prediction” that Intuit will run ads with similar claims
for other products in the future. (4m. Home Prods., 695 F.2d at 706).

E. Intuit and the IRS Free File Program

31. “The Free File program provides free guided electronic tax preparation and filing services
to taxpayers whose adjusted gross income is up to 70 percent of all U.S. taxpayers.”
(RX78 (Intuit) (publicly available GAO report) at 4 (PDF pg. 8); see also GX86
(Complaint Counsel) (publicly available IRS publication) at CC-00000903).
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Response to Finding No. 31:

The Proposed Finding is incomplete because it intentionally omits that the Free File
Program is actually the IRS Free File Program.

The Proposed Finding is also misleading. No software program made available through
the IRS Free File Program was available to 70 percent of taxpayers. Instead, the IRS rules for
the Program stated that no software could be available to more than 50 percent of the eligible
population. The result was a “patchwork” of confusing qualifications. (PFF 959). As the Court
saw at trial (Rubin (Intuit) Tr. 1515-1519; RX1259-A (Intuit); PFF959), only consumers of
certain ages and residents of certain states can use the IRS Free File Program—to say nothing of
its other restrictions.

32. The IRS Free File Program is a public/private partnership. (Rubin (Intuit) Tr. 1506); see

also GX8 (Intuit) at CC-00000116; GX86 (Complaint Counsel) (publicly available IRS
publication) at CC-00000902).

Response to Finding No. 32:

The Proposed Finding is irrelevant. That the IRS Free File Program is a public/private
partnership says nothing about whether the challenged ads (none of which had anything to do
with the IRS Free File Program) were deceptive or any other relevant issue in the case.

33.  Although the IRS Free File Program is designed to serve the majority of taxpayers, few

taxpayers participate in the program. (RX78 (Intuit) (publicly available GAO report) at 9
(PDF pg. 13)).

Response to Finding No. 33:

The Proposed Finding is incorrect. First, the IRS Free File Program is not “designed to
serve the majority of taxpayers.” (RX874 (Intuit) at 4; Rubin (Intuit) Tr. 1508). The Program is
instead intended to encourage electronic tax filing. (RX874 (Intuit) at 4; Rubin (Intuit) Tr. 1509-

1510). Second, it is not true that “few” taxpayers participate in the Program. During Intuit’s

final year participating in the IRS Free File Program, _ were filed for free
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through software donated through the Program. (RX820 (Intuit); RX821 (Intuit)). This is not a
“few” returns or a small number. Usage has declined from 4.7 million to 3.3 million participants
since Intuit’s exit from the Program, which was necessitated by Complaint Counsel’s demands
for disclosure that were at odds with the IRS’s rules for the Program. (Rubin (Intuit) Tr. 1510;
RX333 (Intuit); RX84 (Intuit) at 2; see also IRS, 2022 Internal Revenue Service Data Book (last
visited June 17, 2023), https://www.irs.gov/pub/irs-pdf/p55b.pdf?).

It is true, however, that in all years, the number of taxpayers who file their taxes for free
using TurboTax software far exceeds by several multiples the number of taxpayers who file their
taxes for free through the IRS Free File Program. (RX820 (Intuit); RX821 (Intuit); RX84
(Intuit) at 2; RX694 (Intuit) at 2). This fact reinforces the clear consumer benefits to the
challenged ads.

34.  For TY 2020, approximately 4.2 million or about 4 percent of eligible individual

taxpayers used the IRS Free File Program to file their federal return; about 3 percent of
all individual taxpayers. (RX78 (Intuit) (publicly available GAO report) at 9 (PDF pg.

13)).

Response to Finding No. 34:

Intuit has no specific response other than to note that in Tax Year 2020 _
taxpayers filed their taxes for free using TurboTax software donated to the IRS Free File
Program. (RX820 (Intuit); RX821 (Intuit)).

35. The IRS Free File Program is governed by a Memorandum of Understanding (MOU)).

(Rubin (Intuit) Tr. 1612); see also GX89 (Intuit) (discussing updated requirements under
the MOU).

? Intuit requests that the Court take judicial notice of the 2022 IRS Data Book pursuant to
Commission Rule 3.43(f). (See 16 C.F.R. § 3.43(f)). It is appropriate to take judicial notice of
“records and reports of administrative bodies” (see S.C. State Bd. of Dentistry, 138 F.T.C. 229,
240 (2004), and content on the IRS website (see California Naturel, Inc., 2016 WL 7228668, at
*5n.2 (FT.C. Dec. 5, 2016) (“[ W]e take official notice of the content of [respondent’s]
website.”).
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Response to Finding No. 35:

Intuit has no specific response except to note that the Memorandum of Understanding
(MOU) governing the IRS Free File Program did not permit participating tax providers to offer
the software they donated to the Program on their commercial websites. (Rubin (Intuit) Tr.
1514). Instead, the Free File Program was “accessible only through IRS.gov” because the IRS
wanted consumers to go to the IRS’s website and look at all available options under the Program.
(Rubin (Intuit) Tr. 1521; GX86 (Intuit)). The MOU also prohibited participants from marketing
their commercial products through the IRS or on their Free File landing page. (See RX874
(Intuit) at 35). Further, the MOU expressly permitted participants to “engage in any business
activity outside of the IRS Free File Program, in the same manner as they could if they were not
participating in the Free File Program, including without limitation all marketing, advertising or
promotion of commercial tax preparation software or services offered at no cost or for a fee
outside of Free File Program offerings to any taxpayers.” (RX301-A at 2; see also Rubin (Intuit)
Tr. 1612). And the MOU provided that participants did not have “any marketing or other
obligation with regard to the IRS Free File Program,” meaning that the responsibility for
marketing the Program rested entirely with the IRS. (RX301-A (Intuit) at 2; see also RX301
(Intuit) at 23).

36. Part of the agreement between private companies and the IRS was that Government
would not enter the market to provide tax preparation products and services to the public

so long as the private sector tax software industry provided its products and services for
free. (GX8 (Intuit) at CC-00000116; GX70 (Intuit) at CC-00000734).

Response to Finding No. 36:

The Proposed Finding is irrelevant because it says nothing about whether the challenged

ads were deceptive or any other issue in the case.
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The Proposed Finding is also inaccurate. The MOU that governed the IRS Free File
Program beginning in Tax Year 2019 does not contain any limitation on the Government’s ability
to enter the market to provide tax-preparation products and services to the public. (See RX301-A
at 1). The IRS has repeatedly (and independently) determined that creating its own tax-
preparation software was impractical. (RX874 (Intuit) at 23; Rubin (Intuit) Tr. 1507-1509).

37.  When Intuit participated in the IRS Free File Program (Intuit withdrew after TY 2020

(see RX333 (Intuit)), it also offered TurboTax Free Edition through its commercial
website (Rubin (Intuit) Tr. 1514).

Response to Finding No. 37:

The Proposed Finding is incomplete and misleading. Complaint Counsel ignore the
testimony from Mr. Rubin that immediately follows the snippet on which they rely, where he
testified that Intuit was permitted to offer TurboTax Free Edition when it participated in the IRS
Free File Program. (Rubin (Intuit) Tr. 1514). The Memorandum of Understanding governing
the Program confirms that Intuit was allowed to “engage in any business activity outside of the
IRS Free File Program, in the same manner as they could if they were not participating in the
Free File Program, including without limitation all marketing, advertising or promotion of
commercial tax preparation software or services offered at no cost or for a fee outside of Free
File Program offerings to any taxpayers.” (RX301-A at 2; see also Rubin (Intuit) Tr. 1612).
Thus, when Intuit donated a version of the TurboTax software to the IRS Free File Program, it
was expressly permitted to offer free tax-preparation products like TurboTax Free Edition on the
TurboTax website just as it could if it were not participating in the Program. This made sense:
the IRS wished to encourage electronic filing of tax returns and consumer choice. (RX874
(Intuit) at 4; Rubin (Intuit) Tr. 1509-1510). And consumers having more free options is generally

thought to be a good thing.
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The Proposed Finding is also incorrect to the extent it insinuates that the TurboTax
software donated to the IRS Free File Program was the same as commercial TurboTax SKUs.
The TurboTax software donated to the Free File Program was kept “completely separate” from
the company’s commercial TurboTax offerings, including by requiring Free File Program users
to create a separate account to access the Free File software. (Rubin (Intuit) Tr. 1519-1520; see
also Rubin (Intuit) Tr. 1513-1514). The software donated to the Free File Program was also
accessible “only through IRS.gov,” and had a landing page (linked to from the IRS website)
apart from commercial TurboTax SKUs. Rubin (Intuit) Tr. 1520-1521; GX86 (Intuit) at 1; (Ryan
(Intuit) Tr. 709-710). In fact, the IRS did not permit Intuit to offer the software donated to the
IRS Free File Program through its normal product lineup on the TurboTax website, instead
preferring that taxpayers see all of the Free File options on the IRS website. (Rubin (Intuit) Tr.
1514-1516; RX1259-A). Though Intuit does not know why the IRS insisted on these rules (and
Complaint Counsel refused in discovery to turn over their communications with the IRS that may
have shed light on these questions (see Order Denying Respondent’s Mot. to Compel at 2 (Jan. 3,
2023); RX392 (Intuit) §12)), it seems obvious that they helped mitigate against any confusion
that may have otherwise existed.

Moreover, the Proposed Finding is incomplete in that it references that Intuit left the Free
File Program after Tax Year 2020 without providing context about that decision. That decision
resulted in part from the FTC’s demand that Intuit promote its donated Free File software on its
commercial website, which IRS rules prohibited. (RX333 (Intuit); Rubin (Intuit) Tr. 1510).
Unable to comply with both the IRS’s requirements and the FTC’s demands, Intuit decided to

leave the program. (RX333 (Intuit); Rubin (Intuit) Tr. 1510).
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38.  When Intuit participated in the IRS Free File Program, it linked to the irs.gov Free File
Program website from various pages on the TurboTax website. (Rubin (Intuit) Tr. 1632—
33).

Response to Finding No. 38:

The Proposed Finding is irrelevant. That the TurboTax website included links to the IRS
Free File Program website when Intuit was participating in that Program says nothing about
whether the challenged ads (which were not for the IRS Free File Program) were deceptive, nor
does it speak to any other relevant issue in the case. The Proposed Finding therefore should not
be considered. (See 16 C.F.R. §3.43(b) (providing that “[i]rrelevant, immaterial, and unreliable
evidence shall be excluded,” and “[e]vidence, even if relevant, may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of issues, or if the
evidence would be misleading”); 16 C.F.R. §3.51(c) (“An initial decision shall be based on a
consideration of the whole record relevant to the issues decided, and shall be supported by
reliable and probative evidence.”)).

The Proposed Finding is also misleading because it ignores critical context about the
links that were available to the IRS Free File Program. Intuit did not list the software it donated
to the IRS Free File Program alongside commercial TurboTax SKUs, and the IRS Free File
Program was not listed on the Products & Pricing page, TurboTax home page, or the Free Edition
landing page. Instead, Intuit provided links to the IRS Free File Program website in specific blog
posts and FAQs. (Rubin (Intuit) Tr. 1632-1633). These were webpages that were informational
in nature, referenced the Program as a whole and not just the software Intuit donated to the
Program, and were found in places where consumers would be conducting research about
various tax preparation options. (GX151 (Ison (Intuit) IHT) at 171, 183; Rubin (Intuit) Tr.

1632).
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39.  Intuit documents indicate that participation in the IRS Free File Program was part of
Intuit’s government strategy, and that Intuit sought to grow the use of its Free File
Program offering without hurting its commercial business. (See GX6 (Intuit) at CC-

00000108; GX11 (Intuit) at CC-00000152; GX15 (Intuit) at CC-00000251

); GX16

Intuit) at CC-00000263

; GX23 (Intuit) at CC-00000283 (“Brad’s
[then-Intuit CEO Brad Smith’s] basic direction has been we need to ‘win in Free File’ this
year — which he explained to me means we need to take a point or two of share or

explain why we don’t have proportionately the same share as we do in commercial
Free.”); GX28 (Intuit) at CC-00000319).

Response to Finding No. 39:

The Proposed Finding—that a handful of documents “indicate” something—is not
sufficiently specific to support an evidentiary finding of fact. Tellingly, Complaint Counsel
failed to present any of the exhibits relied on in the Proposed Finding (GX6 (Intuit); GX11
(Intuit); GX15 (Intuit); GX16 (Intuit); GX23 (Intuit); GX28 (Intuit)) to any fact witness at the
trial (Complaint Counsel’s Exhibit Index at 1 (May 23, 2023)). Because Complaint Counsel did
not do so, their reliance on those exhibits should be accorded no weight and Complaint Counsel
should not be permitted to rely on any inferences from them.

Moreover, the Proposed Finding is irrelevant. Intuit’s motivations for participating in the
IRS Free File Program (when it did participate) have nothing to do with the challenged
advertisements—none of which are for the IRS Free File Program—or any other relevant issue in
the case.

The Proposed Finding therefore should not be considered. (See 16 C.F.R. §3.43(b)
(providing that “[i]rrelevant, immaterial, and unreliable evidence shall be excluded,” and
“[e]vidence, even if relevant, may be excluded if its probative value is substantially outweighed

by the danger of unfair prejudice, confusion of issues, or if the evidence would be misleading”);
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16 C.F.R. §3.51(c) (“An initial decision shall be based on a consideration of the whole record
relevant to the issues decided, and shall be supported by reliable and probative evidence.”)).
Even if the Proposed Finding were relevant—and it is not—the Proposed Finding would
be incorrect. Intuit participated in the IRS Free File Program to create more opportunities for
low-income consumers to file their taxes for free and optimize their refunds. (GX152 (Johnson
(Intuit) [HT) at 47). Intuit believed that its participation in the Program, and the Program’s
overall success, was important because the TurboTax software donated to the Program (along
with the other software donated by other participants) could be used to help “low-income
consumers” beyond what the government was capable of doing on its own. (GX154
(Muilenberg (Intuit) IHT) at 89; GX15 (Intuit) at -0245 to -0246).
40.  Intuit referred to its participation in the IRS Free File Program as part of its strategy to
prevent government “encroachment” in the tax return preparation space. (See GX15

(Intuit) at CC-00000246; GX17 (Intuit) at CC-00000265; GX18 (Intuit) at CC-00000271
to 72; GX21 (Intuit); GX24 (Intuit

; GX28 (Intuit) at CC-00000319; GX38 (Intuit) at

CC-00000375
; GX70 (Intuit) at
CC-00000734 (“The negotiated public policy agreement that created the Free File
Alliance in 2002 specifies that as long as the tax industry donates online tax services and
e-filing to eligible taxpayers, the Government will not encroach into tax preparation. This
policy is the lynch pin for maintaining a competitive level playing field for taxpayers and
the tax software industry.”); GX109 (Intuit) at CC-0000109t1 (“In terms of how to think
about FFA vs. Commercial Free, my POV is we should do what we need to hit FFA
volume that satisfies the goal of gov’t encroachment, but not beyond that.”); GX112
(Intuit) at CC-00001103 (“Outside of growing the software category, Free offerings have
also played an important and integral role in our government encroachment strategies;
specifically the Free File Alliance between IRS and Industry.”); see also GX20 (Intuit) at
CC-00000277).

Response to Finding No. 40:

The Proposed Finding is irrelevant. Intuit’s motivations for participating in the IRS Free
File Program (when it did participate) have nothing to do with the challenged advertisements—

none of which are for the IRS Free File Program—or any other relevant issue in the case.
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The Proposed Finding therefore should not be considered. (See 16 C.F.R. §3.43(b)
(providing that “[i]rrelevant, immaterial, and unreliable evidence shall be excluded,” and
“[e]vidence, even if relevant, may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of issues, or if the evidence would be misleading”);
16 C.F.R. §3.51(c) (“An initial decision shall be based on a consideration of the whole record
relevant to the issues decided, and shall be supported by reliable and probative evidence.”)).

Even if the Proposed Finding were relevant—and it is not—the Proposed Finding would
be incorrect. Intuit participated in the IRS Free File Program to create more opportunities for
low-income consumers to file their taxes for free and optimize their refunds. (GX152 (Johnson
(Intuit) [HT) at 47). Intuit believed that its participation in the Program, and the Program’s
overall success, was important because the TurboTax software donated to the Program (along
with the other software donated by other participants) could be used to help “low-income
consumers” beyond what the government was capable of doing on its own. (GX154
(Muilenberg (Intuit) IHT) at 89; GX15 (Intuit) at -0245 to -0246).

Tellingly, Complaint Counsel failed to present any of the exhibits relied on in the
Proposed Finding (GX15 (Intuit); GX17 (Intuit); GX18 (Intuit); GX21 (Intuit); GX24 (Intuit);
GX28 (Intuit); GX38 (Intuit); GX70 (Intuit); GX109 (Intuit); GX112 (Intuit)) to any fact witness
at the trial (Complaint Counsel’s Exhibit Index at 1, 3, 5 (May 23, 2023)). Because Complaint
Counsel did not do so, their reliance on those exhibits should be accorded little weight and
Complaint Counsel should not be permitted to rely on any inferences from them.

41. Intuit documents have acknowledged competition between its IRS Free File Program

offering and TurboTax Free Edition, including competition for customers and for higher
results in online search rankings. (See GX35 (Intuit) at CC-00000356

); GX67 (Intuit) at CC-00000719; GX68 (Intuit) at CC-
00000721 & 724; GX69 (Intuit) at CC-00000727 & 728; GX70 (Intuit) at CC-00000729
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& 730; GX284 (Intuit) at CC-00005981 (“We did a pull of the data that shows 58% of
our non-FFA base is FFA-eligible (and worth $827M in revenue), so highly material as
far as max exposure!”); see also GX30 (Intuit) at CC-00000340; GX91 (Intuit) at CC-
00000957 (in 2013, “50% of ALL TTO customers would qualify for FFA....and in a
world of perfect information, this would be a risk to our business”); GX19 (Intuit) at CC-
00000273; GX92 (Intuit) at CC-00000961; GX108 (Intuit) at CC-00001085).

Response to Finding No. 41:

The Proposed Finding is correct that Intuit documents have recognized that the IRS Free
File Program is a competitor of Intuit’s for online tax-preparation software users. The Proposed
finding omits, however, that TurboTax Free Edition generates many times more free filers than
the IRS Free File Program as a whole (or any other free tax-prep option). (RX820 (Intuit);
RX821 (Intuit); RX84 (Intuit) at 2; RX694 (Intuit) at 2).

While the underlying Proposed Finding is factually accurate, the Proposed Finding is
misleading because of the snippets it quotes from the documents. Tellingly, Complaint Counsel
failed to present any of the exhibits relied on in the Proposed Finding (GX19 (Intuit); GX30
(Intuit); GX35 (Intuit); GX67 (Intuit); GX68 (Intuit); GX69 (Intuit); GX70 (Intuit); GX91
(Intuit); GX92 (Intuit); GX108 (Intuit); GX284 (Intuit)) to any fact witness at the trial
(Complaint Counsel’s Exhibit Index at 1-4, 11 (May 23, 2023)). Because Complaint Counsel did
not do so, their reliance on those exhibits should be accorded little weight, and Complaint
Counsel should not be permitted to rely on any inferences from them.

The competition referenced in the exhibits cited in the Proposed Finding was expressly
encouraged by the Memorandum of Understanding governing the Free File Program, which
allowed participating companies to offer both paid and free commercial products outside of the
IRS Free File Program “in the same manner as they could if they were not participating in the
Free File Program.” (RX301-A (Intuit) at 2; Rubin (Intuit) Tr. 1612). Moreover, the fact that

TurboTax competed with the IRS Free File Program reinforces that commercial TurboTax SKUs
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were distinct from the TurboTax software donated to the Free File Program. (See Ryan (Intuit)
Tr. 709-710).

42.  Intuit referred to potential loss of business to the IRS Free File Program as
“cannibalization.” (See GX16 (Intuit) at CC-00000260; GX65 (Intuit) at CC-00000710
(“The FFA site is ranking in organic search and we need to make sure that FFA is not
cannibalizing the our [sic] commercial products.”); see also GX29 (Intuit) at CC-
00000334).

Response to Finding No. 42:

The Proposed Finding is inaccurate. “Intuit” did not refer to potential loss of business to
the IRS Free File Program as “cannibalization.” A single document at the company used the
verb “cannibalizing” to refer the potential loss of users from TurboTax’s commercial products to
the IRS Free File Program. But as previous Proposed Findings accurately contended, Intuit
understood the IRS Free File Program to be a competitor.

Tellingly, Complaint Counsel failed to present any of the exhibits relied on in the
Proposed Finding (GX16 (Intuit); GX65 (Intuit); GX29 (Intuit)) to any fact witness at the trial
(Complaint Counsel’s Exhibit Index at 1, 3 (May 23, 2023)). Because Complaint Counsel did
not do so, their reliance on those exhibits should be accorded little weight and Complaint
Counsel should not be permitted to rely on any inferences from them.

Moreover, the Proposed Finding is incorrect insofar as it suggests that references to
“cannibalization” are somehow nefarious. Intuit used the term “cannibalization” to refer to
customers moving from one place to another. (GX154 (Muilenberg (Intuit) IHT) at 114; GX16
(Intuit) at CC-00000260). The fact that consumers may have moved from commercial TurboTax
SKUs to the IRS Free File Program, or that Intuit commented on that movement, is not improper,
nor does it suggest that consumers were misled by the challenged advertising. Instead, as noted,
competition between TurboTax and the IRS Free File Program was expressly permitted by the

Memorandum of Understanding governing the Free File Program, which allowed participating
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companies to offer both paid and free commercial products outside of the IRS Free File Program

“in the same manner as they could if they were not participating in the Free File Program.”
(RX301-A (Intuit) at 2; Rubin (Intuit) Tr. 1612).

43.  Intuit documents have acknowledged consumer confusion between its IRS Free File
Program offering and TurboTax Free Edition. (See GX34 (Intuit) at CC-00000353;GX65
(Intuit) at CC-00000710 (“Need to make sure the Freedom Edition & Free Edition are
clearly differentiated from each other — concern that they look to [sic] similar right
now.”); GX70 (Intuit) at CC-00000735 (“Once we launched a free commercialized
offering on TT.com, customers have often been confused between the two ‘free’ offerings
and we have received complaints that we were not transparent and/or a bait and switch.”);
GX71 (Intuit) at CC-00000745 & CC-00000771; GX74 (Intuit) at CC-00000792 (“This
is a common issue for FFA customers: they often navigate to the TT.com website and
believe the Free Edition product is the Free File Edition.”).

Response to Finding No. 43:

The Proposed Finding is inaccurate because Intuit did not have an “IRS Free File
Program offering.” Instead, when Intuit participated in the IRS Free File Program, it donated zo
the IRS a version of the TurboTax software for the IRS to then use in its operation of and
marketing for the IRS Free File Program. (Rubin (Intuit) Tr. 1514-1515).

The Proposed Finding is also inaccurate because it misstates the exhibits cited and fails to
recognize Intuit’s substantial efforts to avoid consumer confusion related to the TurboTax
software donated to the IRS Free File Program. Intuit strove to “provide customers more clarity
between the FFA product and TurboTax Free Edition.” (GX108 (Intuit) at CC-00001085). The
cited exhibits similarly reflect Intuit working to provide consumers with ‘_”
about the software it donated to the IRS Free File Program (GX70 (Intuit) at -0729; see also
GX70 (Intuit) at CC-0736), and “help[ing] to eliminate confusion to customers” related to the
IRS Free File Program (GX71 (Intuit) at -0745, -0751).

Intuit further notes that to the extent any such confusion did exist, it actually weakens

Complaint Counsel’s theory of deception. Intuit did not create the IRS Free File Program, nor
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was it responsible for the marketing of the IRS Free File Program. If there was confusion and
that confusion was responsible for some consumers who qualified to file for free with one
product believing that they could file for free with another, the challenged advertisements would
necessarily not be responsible for that confusion. In reality, Intuit strove to “provide customers
more clarity between the FFA product and TurboTax Free Edition.” (GX108 (Intuit) at CC-

00001085).

44.  Intuit deindexed its Free File landing page for TY 2018, meaning it was blocked from
appearing in internet search engine results. (GX83 (Intuit) at CC-00000897; see also
GX71 (Intuit) at CC-00000782; GX73 (Intuit) at CC-00000790; GX74 (Intuit) at CC-
00000792; GX75 (Intuit) at CC-00000796; GX76 (Intuit) at CC-00000799 (discussing
unblocking the page); GX81 (Intuit) at CC-00000889 & 890; JX83 (Intuit) at CC-
00000897; GX84 (Intuit) at CC-00000898; GX109 (Intuit) at CC-00001090 (“A change
was made to this year’s product is the name in an attempt to minimize confusion between
FFA and our commercial Free product ... [sic] TurboTax Free File Program vs. TurboTax
Freedom Edition. Here’s last week’s dashboard... [sic] we’re mainly down due to traffic,
mainly because we eliminated organic search to TTFFP [TurboTax Free File Program].
This was what we had aligned on with the name change.”); GX151 (Ison (Intuit) IHT) at
158-159).

Response to Finding No. 44:

The Proposed Finding is irrelevant because whether Intuit deindexed the landing page for
the software that it donated to the IRS Free File Program has no bearing on whether the
challenged ads—none of which are for the IRS Free File Program—are deceptive.

The Proposed Finding is also incomplete and misleading because it ignores the context
surrounding Intuit’s decision to deindex the landing page for the software Intuit donated to the
IRS Free File Program. Intuit was concerned that taxpayers who were searching for Intuit’s free
commercial product, TurboTax Free Edition, would instead find the landing page for the
TurboTax software donated to the IRS Free File Program, only to find that they did not qualify
for the Free File Program. (GX150 (Goode (Intuit) IHT) at 64, 66; GX151 (Ison (Intuit) IHT) at

99). Because Intuit could not provide consumers with a link from the software it donated to the
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Free File Program to the commercial TurboTax website (RX874 (Intuit) at 35), consumers would
be unable to easily access the TurboTax offerings they were searching for, resulting in a negative
customer experience (GX150 (Goode (Intuit) IHT) at 66). To avoid those negative consumer
experiences, and consistent with the IRS’s intent that consumers access the Free File Program
“only through IRS.gov” (Rubin (Intuit) Tr. 1521; GX86 (Intuit)), Intuit deindexed the landing
page for the software it donated to the Free File Program. At the same time, however, Intuit
made efforts to ensure that customers who were looking for the Free File Program would still be
able to find it. (GX150 (Goode (Intuit) IHT) at 64-65; GX151 (Ison (Intuit) IHT) at 171-173,
180-183). These decisions reflect that Intuit strove to “provide customers more clarity between
the FFA product and TurboTax Free Edition.” (GX108 (Intuit) at -1085). Moreover, Intuit
succeeded in making sure that there was no impact to consumers’ ability to access the TurboTax
software donated to the IRS Free File Program. (GX150 (Goode (Intuit) IHT) at 65; GX151
(Ison (Intuit) IHT) at 178-181). In fact, more consumers found and used the TurboTax software
donated to the Free File Program through online search when the landing page for that software
was deindexed compared to the prior year when it was not deindexed. (GX151 (Ison (Intuit)
IHT) at 178-179).

45. Between 2017 and 2019, Intuit grossed more than $1 billion from more than 17 million

consumers who were eligible to file their taxes for free using the Free File version of
TurboTax, as follows:

Year Consumers Total Paid
2017 4,863,237 $392,225,117
2018 5,222,241 $462,708,267
(thmué‘})llfulyl N 7,381,851 $663,518,426
Total 17,467,329 $1,518,451,810
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GX98 (Intuit) at CC-00001006 & 07.

Response to Finding No. 45:

The Proposed Finding is irrelevant. Every dollar Intuit “grossed” was from a consumer
who could have used a competing form of tax preparation, from CPAs to people who could have
done it themselves on paper, and to the IRS Free File Program. It is hardly surprising that many
consumers chose TurboTax products and services over the “patchwork” of offers in the IRS Free
File Program. (PFF 959). Intuit believes that its complexity-based lineup of offerings is easier
for consumers to comprehend and more appealing than the Free File Program’s focus on adjusted
gross income. (See Johnson (Intuit) Tr. 571; Rubin (Intuit) Tr. 1519; see also PFF 99122-123).
As the Court saw, many IRS Free File Program participants also apply additional criteria that are
confusing for consumers, and some do not offer state filing for free. (Rubin (Intuit) Tr. 1516-
1519; RX1259-A (Intuit)). Moreover, TurboTax is widely recognized as having the best software
in the industry (RX505 (Intuit)), and its net promoter score exceeds that of its competitors
(RX1018 (Golder Expert Report) 1939-40 & fig. 1). It is not entirely clear what Complaint
Counsel are suggesting through this Proposed Finding, but it is completely clear that whatever
that may be, it does not speak to any pertinent issue in this case.

The Proposed Finding therefore should not be considered. (See 16 C.F.R. §3.43(b)
(providing that “[i]rrelevant, immaterial, and unreliable evidence shall be excluded,” and
“[e]vidence, even if relevant, may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of issues, or if the evidence would be misleading”);
16 C.F.R. §3.51(c) (“An initial decision shall be based on a consideration of the whole record
relevant to the issues decided, and shall be supported by reliable and probative evidence.”)).

Further underscoring this Proposed Finding’s lack of relevance is the fact that Complaint

Counsel failed to present the exhibit relied on in the Proposed Finding ((GX98 (Intuit)) to any
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fact witness at the trial (Complaint Counsel’s Exhibit Index at 4 (May 23, 2023)). Because
Complaint Counsel did not do so, their reliance on that exhibit should be accorded little weight
and Complaint Counsel should not be permitted to rely on any inferences from the exhibit.

If the Proposed Finding were relevant—and it obviously is not—it would be misleading.
The Memorandum of Understanding governing the Free File Program expressly permitted
companies to offer both paid and free commercial products outside of the IRS Free File Program
“in the same manner as they could if they were not participating in the Free File Program.”
(RX301-A (Intuit) at 2; Rubin (Intuit) Tr. 1612). Accordingly, there was nothing improper about
Intuit marketing TurboTax products and services as it otherwise would if it were not participating
in the Free File Program, including by selling its products to consumers who might qualify for
the IRS Free File Program. (RX301-A at 2; Rubin (Intuit) Tr. 1612).

Moreover, the Proposed Finding is incomplete and misleading insofar as it suggests that
consumers would choose to use software offered through the IRS Free File Program over
commercial TurboTax SKUs absent some unspecified wrongful conduct by Intuit. The
undisputed evidence shows that the IRS Free File Program was not popular with consumers.
(See CCFF 933; RX1016-A (Kirk Fair Expert Report) 4920, 25-26, 36; RX1555 (Kirk Fair
(Intuit) Trial Dep.) at 31, 39-41). And a reliable consumer survey conducted by Ms. Kirk Fair
reflects that consumers would not choose to use software offered through the IRS Free File
Program even when they are directly told about those offerings by Intuit. (RX1016-A (Kirk Fair
Expert Report) 9920, 25-26; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 31, 39-41). That survey
revealed that expressly informing consumers that they may be able to file for free with the IRS
Free File Program instead of upgrading to a paid TurboTax SKU made it no more statistically

likely that those consumers would choose the Free File Program instead of upgrading to a paid

63



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 70 of 1386 * PUBLIC *

SKU. (RX1016-A (Kirk Fair Expert Report) 4920, 25-26; RX1555 (Kirk Fair (Intuit) Trial Dep.)
at 31, 39-41). Those consumers explained that they preferred paid TurboTax offerings over the
IRS Free File Program in part because they trust TurboTax and its offerings. (RX1016-A (Kirk
Fair Expert Report) 436 & fig. 4). Thus, the fact that consumers chose to use TurboTax’s paid
offerings over the Free File Program reflects only that consumers value the industry-leading
services offered by TurboTax, not that consumers were somehow deceived into using those
TurboTax products. (RX698 (Intuit) at 2-3; RX1016-A (Kirk Fair Expert Report) 436 & fig. 4).
46.  Between 2017 and 2019, Intuit grossed more than $28 million from more than half a

million active-duty military service members who were eligible for the Free File version
of TurboTax, as follows:

Military

Year C Total Paid
onsumers
2017 175,747 $10,209,900
2018 190,647 $13,209.331
(throué?llfulym 227,931 $18,052,583
Total 594,325 $41,471,814

GX98 (Intuit) at CC-00001006 & 07.

Response to Finding No. 46:

The Proposed Finding is inaccurate on its face because there was no such thing as a “free
file version of TurboTax.” This Proposed Finding is not referring to TurboTax Free Edition; it is
referring to software that Intuit donated to the RS Free File Program.

So understood, the Proposed Finding is also irrelevant. Every dollar Intuit “grossed” was
from a consumer who could have used a competing form of tax preparation, from CPAs to
people who could have done it themselves on paper, and to the IRS Free File Program. It is

hardly surprising that many consumers chose TurboTax products and services over the
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“patchwork” of offers in the IRS Free File Program. (PFF 959). Intuit believes that its
complexity-based lineup of offerings is easier for consumers to comprehend and more appealing
than the Free File Program’s focus on adjusted gross income. (See Johnson (Intuit) Tr. 571;
Rubin (Intuit) Tr. 1519; see also PFF 99122-123). As the Court saw, many IRS Free File
Program participants also apply additional criteria that is confusing for consumers, and some do
not offer state filing for free. (Rubin (Intuit) Tr. 1516-1519; RX1259-A (Intuit)). Moreover,
TurboTax is widely recognized as having the best software in the industry (RX505 (Intuit)), and
its net promoter score exceeds that of its competitors (RX1018 (Golder Expert Report) 9439-40
& fig. 1). It is not entirely clear what Complaint Counsel are suggesting through this Proposed
Finding, but it is completely clear that whatever that may be, it does not speak to any pertinent
issue in this case.

If the Proposed Finding were relevant—and it is not—it would be incomplete and
misleading because it ignores Intuit’s long-standing history of helping military personnel file
their taxes for free using TurboTax products and services. In recognition of their service to the
country (PFF q151), Intuit has allowed all enlisted military members (E-1 to E-9) to use any
TurboTax DIY SKU for free, regardless of their tax complexity. (PFF 4152). Previously, Intuit
allowed certain servicemembers to file for free using specific TurboTax SKUs and provided
discounts for others. (See RX141 at -3831). Intuit applies its free offer automatically for
servicemembers, even if they do not request it. (PFF 4153). In Tax Year 2021 alone, 627,000
enlisted servicemembers filed their taxes for free using the TurboTax military discount. (PFF
q[154). That figure exceeds the number of servicemembers identified in the Proposed Finding
across three tax years and amounts to over one-third of the estimated 1.7 million servicemembers

who qualified to file for free using the TurboTax military discount. (PFF 9[154).
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Moreover, the Proposed Finding is incomplete and misleading insofar as it suggests that
consumers would choose to use software offered through the IRS Free File Program over
commercial TurboTax SKUs. The undisputed evidence shows that the IRS Free File Program
was not popular with consumers. (See CCFF 933; RX1016-A (Kirk Fair Expert Report) 9920,
25-26, 36; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 31, 39-41). And a reliable consumer survey
conducted by Ms. Kirk Fair reflects that consumers would not choose to use software offered
through the Free File Program even when they are directly told about those offerings. (RX1016-
A (Kirk Fair Expert Report) 4920, 25-26; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 31, 39-41).
That survey revealed that expressly informing consumers that they may be able to file for free
with the IRS Free File Program instead of upgrading to a paid TurboTax SKU made it no more
statistically likely that those consumers would choose the Free File Program instead of upgrading
to a paid SKU. (RX1016-A (Kirk Fair Expert Report) 4920, 25-26; RX1555 (Kirk Fair (Intuit)
Trial Dep.) at 31, 39-41). Those consumers explained that they preferred paid TurboTax
offerings over the IRS Free File Program in part because they trust TurboTax and its offerings.
(RX1016-A (Kirk Fair Expert Report) 436 & fig. 4). Thus, the fact that consumers chose to use
TurboTax’s paid offerings over the Free File Program reflects only that consumers value the
industry-leading services offered by TurboTax, not that consumers were somehow deceived into

using those TurboTax products. (RX698 (Intuit) at 2-3; RX1016-A (Kirk Fair Expert Report)

136 & fig. 4).
II1. Intuit’s Advertising Practices
A. Overview
47. Intuit has promoted TurboTax through long running, extensive and ongoing multichannel

advertising and marketing communications campaigns that represent that consumers can
file for free using TurboTax. Ryan (Intuit) Tr. 691-92, 693, 695-96] (Shiller (Complaint
Counsel) Tr. 156-203; Baburek (Complaint Counsel) Tr. 318-23; GX342 (Complaint
Counsel) 99 11-208, at CC-00006908-7007; GX Summary 001 (Complaint Counsel)
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(summarizing TV ad dissemination data produced by Intuit); GX Summary 002
(Complaint Counsel) (summarizing Online ad dissemination data produced by Intuit);
GX431 (Intuit); GX432 (Intuit); GX433 (Intuit); GX434 (Intuit); GX435 (Intuit); GX436
(Intuit); GX437 (Intuit); GX631 (Intuit) at CC-000132884-85 (Intuit interrogatory
responses specifying INTUIT-FTC-PART3-000490335 to INTUIT-FTCPART3-
000490339; INTUIT-FTC-PART3-000490439 to INTUIT-FTC-PART3-000490440
(admitted as trial exhibits GX431-37) as the records from which the dates, times, and
locations of advertisements, channels through which advertisements were disseminated,
and number of times advertisements were circulated could be ascertained); see, e.g.,
GX321 (Complaint Counsel) at 0:51-0:56 (“Okay, so maybe that’s not exactly how it
went down, but you can file on TurboTax for absolutely nothing.”); RX1106 (Intuit) at
0:25 (“That’s right. TurboTax Free is free. Free, free free free.”); GX342 (Complaint
Counsel) § 117, at CC-00006955 (“What it feels like to file your taxes for free, aka the
TurboTax #FreeFreeDance”); see also RX1018 (Golder Expert Report) 8 (“Intuit
advertises its Turbo Tax products, including its free products, in a number of ways,
including through TV ads, social media/display ads, paid search, and email campaigns to
prior customers.”); Hauser (Intuit) Tr. 971 (“Intuit did use a multiyear, multimodal
campaign.”)).

Response to Finding No. 47:

The Proposed Finding (really numerous findings combined in one) is incorrect and
unsupported. The record shows that the challenged ads did not represent that consumers can file
for free using TurboTax. Instead, the evidence makes clear that the challenged ads conveyed that
the specific TurboTax SKU being advertised was free (which it was) for consumers who
qualified, that those qualifications were tied to the complexity of a consumer’s tax return, and
often that consumers can “see if they qualify” or “see details” on the TurboTax website. (See
PFF 949210-211, 242-244, 260-262, 273-275, 288-290, 297-299). Where the challenged ads did
not direct consumers to the TurboTax website (typically those ads found in search or display
advertising), they included links or were themselves links that would take consumers directly to
the TurboTax website. (See PFF q4253-254, 269-270, 284-285). Given that the challenged ads
pointed or linked to the TurboTax website, it is undisputed that the information on that website
was integrated into the challenged ads. (CCFF 9455; see also PFF 49328-330). That integrated

information provided detailed information regarding the qualifications of free TurboTax SKUs
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and all other TurboTax SKUs and supplied consumers with easy-to-use tools like the SKU
selector to help consumers assess the right TurboTax product for them. (See PFF q§364-441).
Further, even with no disclosures, reasonable consumers understand that free tax-preparation
offers are qualified, and that their ability to qualify for that offering depends on the complexity of
their tax returns. (PFF 99470-527).

None of the evidence cited in the Proposed Finding even suggests that the challenged ads
conveyed that all TurboTax is free. Instead, that evidence all relates to the general proposition
that Intuit advertised individual TurboTax SKUs and the fact that the ads were widely
disseminated, which Intuit does not dispute. For example, Ms. Ryan’s cited testimony discusses
Intuit’s general marketing strategies and how they related to the TurboTax product lineup. (Ryan
(Intuit) Tr. 690-691). She did not testify in support of Complaint Counsel’s theory; quite the
contrary, she repeatedly testified that the challenged ads did not convey that all TurboTax is free,
nor were they intended to convey that all TurboTax is free. (Ryan (Intuit) Tr. 712, 716, 718, 722,
726-727, 733-735, 741, 743-744, 748-749, 753, 758, 760, 768; see also GX146 (Ryan (Intuit)
Dep.) at 110). And Ms. Shiller testified only that she viewed “a lot” of television ads, social
media ads, and display ads (Shiller (Intuit) Tr. 156-162); she visited the TurboTax website “many
times” (Shiller (Intuit) Tr. 156-162); she “knows” certain video ads aired on television (Shiller
(Intuit) Tr. 165-179); and she saw a handful of TurboTax ads were on sites such as Facebook,
Apple News, and Bing. (Shiller (Intuit) Tr. 188-203). That testimony says nothing about the
claims the ads conveyed to reasonable consumers.

The Proposed Finding’s contention that consumers were misled into believing that all
TurboTax was free is actually contradicted by the ads’ wide dissemination. If Intuit had run a

“multiyear, multi-ad, multichannel, multimodal” deceptive advertising campaign as Complaint
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Counsel assert, it would have received overwhelmingly negative reviews and voluminous
complaints from consumers. (PFF 99647-652). That was not the case. Indeed, even if every one
of the 218 complaints identified by Complaint Counsel were found to be both relevant and
reliable, these complaints represent less than 0.0003% of the 86.4 million TurboTax customers
who completed at least one return during the Tax Year 2015 to 2021 period. (Cf. PFF 631-
632). The 218 complaints are even more insignificant when compared to the number of views,
impressions, and clicks that the challenged ads received during the relevant time period. (PFF
9637). For example, in Tax Years 2020 and 2021, TurboTax Free Edition ads generated over 15
billion impressions and were clicked on over 130 million times. (Baburek (FTC) Tr. 338). Even
considering only the advertisement clicks from those two years, and ignoring consumers who
would have seen ads through other mediums in other years, the full set of 218 complaints
amounts to just 0.000167% of those who clicked on a TurboTax ad. (Cf. PFF 4637). When
calculated in terms of complaints per 1,000 consumers, the complaint rate would be only
0.0025—much lower than the range of 0.35 to 143.8 found in a survey of nine other FTC
consumer-protection cases relied upon by Complaint Counsel rebuttal witness Erez Yoeli. (Cf.
PFF 99641-642; see also PFF 49643-644, 646). And when calculated based on Mr. Yoeli’s
contention that over 100 million consumers in one year could have been deceived, the complaint
rate is so low that Mr. Yoeli said he “can’t keep track of the zeros.” (PFF 9645). This miniscule
rate is orders of magnitude too small to support a finding that a significant minority of reasonable
consumers was likely to be deceived. (PFF 949623, 631-632).

The Proposed Finding is also misleading in that it states that Intuit promoted “TurboTax.”
Intuit does not typically advertise just the brand “TurboTax.” Intuit typically advertises for

specific TurboTax products, known as SKUs. (GX156 (Ryan (Intuit) IHT) at 107-134
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(discussing advertising for free TurboTax SKUs); Ryan (Intuit) Tr. 691 (testifying that Intuit
“advertise[s] for all of [the products in the TurboTax online lineup]”); Johnson (Intuit) Tr. 573-
574 (discussing advertising for free TurboTax SKUs); PFF 161, 171, 173, 178). In this case,
Complaint Counsel have challenged a small percentage of the advertisements Intuit ran during
the relevant period (PFF 99205, 214, 247, 265, 280, 293); but the ads Complaint Counsel
challenge were not for “TurboTax” but for TurboTax’s free SKUs, including TurboTax Free
Edition and TurboTax Live Basic (PFF 99205-301), both of which are completely free (PFF
9969, 109-112). None of the challenged ads claim—expressly or impliedly—that all TurboTax
SKUs are free. (PFF 9210-211, 242-244, 260-262, 273-275, 288-290, 297-299).

48.  Disclaimers related to Intuit’s “free” television and/or video advertising were small and
appeared at the bottom of the screen. (Ryan (Intuit) Tr. 736-737, 821, 822-823 (in
discussing the Spelling Bee, Young Love, Dance Class, and Auctioneer ads “Q. ...the line
‘simple tax returns only’ appeared in a small line of white print at the bottom center of the
screen, while the much larger Intuit TurboTax logo appeared centered. Is that correct? A.
Yes, that’s where the disclosure appeared.”)). Intuit has also made many of its “free”
claims without any qualification whatsoever. (See, e.g., infra FF-445—FF-447; see also
RX1018 (Golder Expert Report) q 98, fig. 12).

Response to Finding No. 48:

The Proposed Finding is incorrect in multiple respects. First, it wrongly refers to
language in the challenged ads as “disclaimers.” Complaint Counsel have not established that
there was anything in the challenged ads that needed to be “disclaimed.” Intuit assumes
Complaint Counsel are referring to text in the challenged ads that disclosed the qualifications to
use the specific free product being advertised.

Second, the Proposed Finding is wrong that the disclosures in the ads were “small,”
thereby implying that consumers would not have seen those disclosures. Complaint Counsel did
not offer any evidence that the qualifications in the challenged could not be seen (or heard) by

reasonable consumers. (See PFF 44230-231, 255-256, 271, 286, 295). Complaint Counsel’s own
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witnesses confirmed that the qualifications were legible (or audible) by repeatedly
acknowledging that they saw (or heard) them. (PFF 99223, 233, 306-307, 317). In fact, when
Complaint Counsel failed to acknowledge the qualifications in several of the challenged ads
shown during their opening statement, the Court interjected to point them out. (PFF 9208). That
the Court and Complaint Counsel’s witnesses noticed the qualifications in the challenged ads
demonstrates that those qualifications were sufficiently prominent to be seen and read (or heard).
Intuit also presented evidence that the challenged ads compare favorably to other ads consumers
see on television, based both on the metrics Complaint Counsel single out as bases for criticism
and on other metrics drawn from the FTC’s “.com Disclosures” guidelines (PFF 4235).
Professor Golder’s benchmarking analysis revealed that the qualifications in the challenged ads
were at least comparable to the qualifications in benchmark companies’ ads. (PFF 99234-236,
258). And for two metrics—height and duration, both of which Complaint Counsel highlight in
their post-trial brief (at 59-60) as bases for criticizing Intuit’s ads—Intuit’s qualifications were
statistically superior. (PFF 9237).

Moreover, contrary to the Proposed Finding, Ms. Ryan did not testify that the disclosures
were small; she said that some disclosures appeared at the bottom of the screen. (Ryan (Intuit)
Tr. 736-737, 821, 822-823). Intuit places certain disclosures at the bottom of the screen in video
advertisements where reasonable consumers expect to find such information. (PFF 99515-518).
In fact, placing disclosures at the bottom of the screen communicates to consumers that there are
qualifications, even if they do not read the qualifications. (PFF 49515-518). Intuit’s competitors
similarly place disclosures at the bottom of the screen, in line with reasonable consumer

expectations. (PFF 9456). Of course, most of the challenged ads are not video ads at all, and in
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those ads, the disclosures are not at the bottom of the screen and are easily legible. (PFF 999248,
250, 266-267, 281).

Third, the Proposed Finding incorrectly states that “many” of the challenged ads made
free claims without qualification. The record instead reflects that the challenged ads all did
include qualifications. To begin, most of the challenged ads, including all of the brand video ads
and radio ads, identified the specific TurboTax SKU being advertised as free. (PFF 9215, 250-
251, 266, 281, 294, 317-321). That includes nearly all of the challenged paid-search ads (PFF
9266))—including the paid-search ads that Complaint Counsel cite for support. That alone was
sufficient to prevent reasonable consumers from being misled into believing that all TurboTax
SKUs were free because it made clear to reasonable consumers that there were multiple
TurboTax SKUs and that only the one being advertised was free. (PFF 4319).

All of the challenged video and radio ads also include language like “see if you qualify”
or “see details at TurboTax.com.” (PFF 49215-219, 294). Further, all of the challenged video,
radio, and display ads, and most of the paid-search ads, stated in writing “simple tax returns
only,” “simple U.S. returns only,” or “simple tax returns.” (PFF 99215-219, 248, 266-267). And
all of the challenged email ads included disclosure language such as “TurboTax Free Edition, for
simple tax returns only. See if you qualify.” (PFF 4281).

To support the expansive proposition that “many” ads had no qualifications, Complaint
Counsel cite only three paid-search ads. That Complaint Counsel attempt to support that
sweeping proposition by citing just 1% of the ads (and no video, display, email, or radio ads)
challenged in this case is telling. But even setting that aside, it is inaccurate that the paid-search
ads cited did not include any qualifications. Two of those advertisements stated that “Over 50

Million Americans Can File For Free With TurboTax Free Edition” (CCFF q9445-446), telling
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consumers both that the offer was for a specific TurboTax product and that not all consumers
would qualify for that offer. And the third paid-search ad was not a TurboTax ad at all. As Ms.
Ryan previously stated, Intuit did not bid on the search term reflected in that paid-search ad,
meaning the ad never should have been shown. (GX439 (Intuit) §26). That the ad was
mistakenly shown to consumers is also clear on its face; it did not even take consumers to the
TurboTax website. (See CCFF 9447; GX177 (FTC)). Actual TurboTax paid-search ads, by
contrast, linked directly to the Free Edition landing page. (See PFF 9269). It is also telling that
the paid-search ad looks nothing like any of the other paid-search ads at issue in this proceeding.
(See PFF 99266-269, 272-275; CCFF 94445-446, 448-454). That single ad is thus not
representative of any other ads challenged in this proceeding, let alone evidence that “many” ads
made free claims without any qualifications.

49.  Intuit’s “free” TurboTax advertisements were widely disseminated. (Shiller (Complaint
Counsel) Tr. 156-203; Baburek (Complaint Counsel) Tr. 318-23; GX342 (Complaint
Counsel) 9 11-208, at CC-00006908-7007; GX Summary 001 (Complaint Counsel)
(summarizing TV ad dissemination data produced by Intuit); GX Summary 002
(Complaint Counsel) (summarizing Online ad dissemination data produced by Intuit);
GX431 (Intuit); GX432 (Intuit); GX433 (Intuit); GX434 (Intuit); GX435 (Intuit); GX436
(Intuit); GX437 (Intuit); GX631 (Intuit) at CC-000132884-85 (Intuit interrogatory
responses specifying INTUIT-FTC-PART3-000490335 to INTUIT-FTC-PART3-
000490339; INTUIT-FTC-PART3-000490439 to INTUIT-FTC-PART3-000490440
(admitted as trial exhibits GX431-37) as the records from which the dates, times, and
locations of advertisements, channels through which advertisements were disseminated,
and number of times advertisements were circulated could be ascertained)).

Response to Finding No. 49:

The Proposed Finding is misleading in part. First, by putting “free” in scare quotes, it
appears Complaint Counsel have reverted to the implications in their complaint that TurboTax’s
free products are somehow not truly free. The record says otherwise. (PFF 9469, 492). Second,
the challenged advertisements are not for the brand TurboTax. Intuit does not typically advertise

just the brand “TurboTax.” Intuit typically advertises for specific TurboTax products, known as
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SKUs. (GX156 (Ryan (Intuit) IHT) at 107-134 (discussing advertising for free TurboTax SKUs);
Ryan (Intuit) Tr. 691 (testifying that Intuit “advertise[s] for all of [the products in the TurboTax
online lineup]”); Johnson (Intuit) Tr. 573-574 (discussing advertising for free TurboTax SKUs);
PFF 99161, 171, 173, 178). In this case, Complaint Counsel have challenged a small percentage
of the advertisements Intuit ran during the relevant period (PFF 205, 214, 247, 265, 280, 293);
but the ads Complaint Counsel challenge were not for “TurboTax” but for TurboTax’s free
SKUs, including TurboTax Free Edition and TurboTax Live Basic (PFF 99205-301), both of
which are completely free (PFF 9969, 109-112). None of the challenged ads claim—expressly or
impliedly—that all TurboTax SKUs are free. (PFF 99210-211, 242-244, 260-262, 273-275, 288-
290, 297-299).

It is correct, however, that the challenged ads (for specific TurboTax SKUs that were
truly free) were widely disseminated. Intuit has no specific response to this portion of the
Proposed Finding except to note that if it had run a “multiyear, multi-ad, multichannel,
multimodal” deceptive advertising campaign as Complaint Counsel assert, it would have
received overwhelmingly negative reviews and voluminous complaints from customers. (PFF
4647-652). That was not the case. Indeed, even if every one of the 218 complaints identified
by Complaint Counsel were found to be both relevant and reliable, these complaints represent
less than 0.0003% of the 86.4 million TurboTax customers who completed at least one return
during the Tax Year 2015 to 2021 period. (Cf. PFF 44631-632). The 218 complaints are even
more insignificant when compared to the number of views, impressions, and clicks that the
challenged ads received during the relevant time period. (PFF 4637). For example, in Tax Years
2020 and 2021, TurboTax Free Edition ads generated over 15 billion impressions and were

clicked on over 130 million times. (Baburek (FTC) Tr. 338). Even considering only the
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advertisement clicks from those two years, and ignoring consumers who would have seen ads
through other mediums in other years, the full set of 218 complaints amounts to just 0.000167%
of those who clicked on a TurboTax ad. (Cf- PFF 9637). When calculated in terms of complaints
per 1,000 consumers, the complaint rate would be only 0.0025—much lower than the range of
0.35 to 143.8 found in a survey of nine other FTC consumer-protection cases relied upon by
Complaint Counsel rebuttal witness Mr. Yoeli. (Cf. PFF 49641-642; see also PFF q643-644,
646). And when calculated based on Mr. Yoeli’s contention that over 100 million consumers in
one year could have been deceived, the complaint rate is so low that Mr. Yoeli said he “can’t
keep track of the zeros.” (PFF 9645). This miniscule rate is orders of magnitude too small to
support a finding that a significant minority of reasonable consumers was likely to be deceived.
(PFF 99623, 631-632).

50. Since at least TY 2014 with TurboTax’s 2015 Super Bowl ad, “Boston Tea Party,”
(GX321 (Complaint Counsel); GX342 (Complaint Counsel) 9 22, at CC-00006910), and
through TY 2017, Intuit ran the Absolute Zero campaign. (See e.g., GX323 (Complaint
Counsel) (2016 TurboTax Super Bowl ad, “Never a Sellout”); GX325 (Intuit) (15-second
TurboTax “Fish” ad); GX324 (Intuit) (30-second TurboTax “Fish” ad); GX344 (Intuit)
(15-second “Guzman” TurboTax ad), GX345 (Intuit) (30-second “Cruise” TurboTax ad);
GX346 (Intuit) (15-second “Baby” TurboTax ad); GX347 (Intuit) (45-second “Anthem
Launch” TurboTax ad)). For the Absolute Zero campaign, Intuit’s goal was for
consumers to believe the offering was truly free, and Intuit often included the word
“Guaranteed” in its Absolute Zero marketing to bolster and emphasize the claim that the
offer was truly free. (See GX290 (Intuit) at CC-00006225 (explaining that Intuit added
the language “Guaranteed” to “address skepticism of free, build credibility of TT Free,
and drive trial”); GX295 (Intuit) at CC-00006316 (“Convince consumers TurboTax
Absolute Zero is truly free ... Guarantee™), CC-00006333 (“Drive believability of TT
Free ... add ‘Guaranteed’ in lock-up”) & CC-00006351 (“Findings:... A[bsolute]/Z[ero]
Guarantee’ is the strongest concept to battle free skepticism”)).

Response to Finding No. 50:

The Proposed Finding and the underlying ads should not be considered in this proceeding
because the cited challenged ads aired in Tax Years 2014 through 2017 and have not aired since.

Those challenged ads are therefore outside the relevant statute of limitations (see COL 99147-
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156), and the Tax Year 2014 Boston Tea Party ad is outside the relevant period referenced in the
complaint (see RX260 (FTC) 499-20, 21-22, 37-44, 47, 49, 53, 56, 61-62). The Commissioners
never voted to challenge advertisements that ran before 2016 (see RX260 (FTC) 999-20, 21-22,
37-44, 47, 49, 53, 56, 61-62) and thus that advertisement is not properly before the Court.

The Proposed Finding is also misleading in part. The Proposed Finding incorrectly refers
to Absolute Zero as a campaign, when it was instead the name of Intuit’s free TurboTax offer
from Tax Year 2014 to Tax Year 2017. (PFF q9102-103). Accordingly, all of the ads identified
in the Proposed Finding specify that they are for the “Absolute Zero” offer. (GX321 (Intuit);
GX323 (Intuit); GX324 (Intuit); GX325 (Intuit); GX344 (Intuit); GX345 (Intuit); GX346
(Intuit); GX347 (Intuit)). Moreover, each of the cited ads included additional qualifications,
stating either “TurboTax Federal Free Edition is for simple U.S. returns only,” “For simple U.S.
returns,” as well as “See offer details at TurboTax.com.” (GX321 (Intuit); GX323 (Intuit);
GX324 (Intuit); GX325 (Intuit); GX344 (Intuit); GX345 (Intuit); GX346 (Intuit); GX347
(Intuit)). It is incorrect to suggest that the Absolute Zero ads conveyed that all TurboTax SKUs
were free or that TurboTax would necessarily be free for consumers viewing the ads.

It is correct, however, that the purpose of the Absolute Zero ads to convey that the
specific TurboTax offer being advertised, Absolute Zero, was truly free—because it was truly
free for consumers a majority of consumers in the online tax-preparation market. (PFF 9969,
102, 129). Intuit does not dispute that its messaging was intended to overcome consumer
skepticism of free offers in order to drive awareness and believability with consumers who were
likely to qualify for that free product that TurboTax did in fact have a truly free product. (GX295

(Intuit) at -6317, -6318). The exhibits cited in the Proposed Finding reinforce that Intuit
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intended to convey only that its truly free product, Absolute Zero, was truly free in effort to get

consumers who qualify to use that product.

Intuit otherwise has no specific response to this finding exception to note that if the ads
for Absolute Zero were deceptive as Complaint Counsel assert, it would have received
overwhelmingly negative reviews and voluminous complaints from customers. (PFF 94647-
652). That was not the case. Complaint Counsel have not identified any potentially relevant
consumer complaints from Tax Year 2014, and only identified 175 potentially relevant consumer
complaints from the five years spanning Tax Years 2015-2019. (See CCFF 49676-677). Even if
every one of the 218 complaints identified by Complaint Counsel from Tax Years 2015-2021
were found to be both relevant and reliable, these complaints represent less than 0.0003% of the
86.4 million TurboTax customers who completed at least one return during the Tax Year 2015 to
2021 period. (Cf. PFF 949631-632). When calculated in terms of complaints per 1,000
consumers, the complaint rate would be only 0.0025—much lower than the range of 0.35 to
143.8 found in a survey of nine other FTC consumer-protection cases relied upon by Complaint
Counsel rebuttal witness Mr. Yoeli. (Cf. PFF 99641-642; see also PFF 44643-644, 646). And
when calculated based on Mr. Yoeli’s contention that over 100 million consumers in one year
could have been deceived, the complaint rate is so low that Mr. Yoeli said he “can’t keep track of
the zeros.” (PFF 9645). This miniscule rate is orders of magnitude too small to support a finding
that a significant minority of reasonable consumers was likely to be deceived. (PFF 94623, 631-
632).

51. From TY 2018 to TY 2021, Intuit ran a campaign called “Free, Free, Free, Free” or “The
Power of Free” in which “free” is essentially the only word used or spoken in the
commercials, until the voice over or disclaimer at the end of the advertisement. (Rubin
(Intuit) Tr. 1555 (“We called it "The Power of Free.’”); GX441 (Intuit) at CC-00007890-

92). From November 1, 2018 to April 18, 2022, Intuit aired ads in the “Free, Free, Free,
Free” campaign at least 84,356 times across at least 721 television networks. This
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included networks in every state in the country. (GX342 (Complaint Counsel) 9 41, 45,
50, 55, 61, 70, 75, 85, 87, 89, 91, 93, 107, 110, 113, 134, 140, 145, at CC-00006915-16,
CC-00006918, CC-00006920, CC-00006922, CC-00006925, CC-00006927-28, CC-
00006930, CC-00006937-42, CC-00006948-53, CC-00006966, CC-00006968-70, CC-
00006972-73).

Response to Finding No. 51:

The Proposed Finding is incomplete and misleading. First, it wrongly refers to language
in the challenged ads as “disclaimers.” Complaint Counsel have not established that there was
anything in the challenged ads that needed to be “disclaimed.” Intuit assumes Complaint
Counsel are referring to text in the challenged ads that disclosed the qualifications to use the
specific free product being advertised.

Second, although the Proposed Finding notes that “free” was the only word spoken in the
challenged ads until the voiceover was heard and disclosures were shown, it fails to recognize
that the word “free” by itself is not a claim about TurboTax at all. (PFF 9221). Indeed, the
FTC’s designee testified that the word “free” in ads is not an express claim because its meaning
“depends [on] whether there is any other context for the person that is hearing [it].” (GX161
(Maxson (FTC) Dep.) at 239). Complaint Counsel’s own witness, Ms. Shiller, similarly agreed
that these video ads did not say anything about TurboTax until a voiceover that stated, “TurboTax
Free Edition is free” and invited viewers to “see details at TurboTax.com.” (PFF 9223; Schiller
(FTC) Tr. 235). The “other context” provided by the challenged ads was that a specific
TurboTax SKU was free; that the SKU was available for “simple tax returns only” (or similar
language), and that consumers would “see if you qualify” or “see details” on the TurboTax
website. (See PFF q4215-218, 222-224). It is incorrect to suggest that the so-called “Free, Free,
Free” ads conveyed that all TurboTax SKUs were free or that TurboTax would necessarily be
free for consumers viewing the ads. Moreover, Intuit no longer runs TurboTax ads that repeat the

term “free”—which comprise only a small portion of the challenged ads—and Intuit is bound by
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the Consent Order not to air these are similar ads that repeat “free” in the future. (PFF 99213,
824).

The Proposed Finding is correct, however, that the challenged ads (for specific TurboTax
SKUs that were truly free) were disseminated tens of thousands of times across the country.
Intuit has no specific response to this portion of the Proposed Finding except to note that if Intuit
had run a “multiyear, multi-ad, multichannel, multimodal” deceptive advertising campaign as
Complaint Counsel assert, it would have received overwhelmingly negative reviews and
voluminous complaints from customers. (PFF 99647-652). That was not the case. Indeed,
although Complaint Counsel assert that the “Free, Free, Free” ads were aired on TV over 80,000
times during a four-year period, Complaint Counsel identified only 26 potentially relevant
consumer complaints from Tax Year 2021, another 17 complaints from Tax Year 2020, and just
175 potentially relevant consumer complaints from the five years spanning Tax Years 2015-2019.
(See CCFF 94676-677). Even if every one of the 218 complaints identified by Complaint
Counsel from Tax Years 2015-2021 were found to be both relevant and reliable, these complaints
represent less than 0.0003% of the 86.4 million TurboTax customers who completed at least one
return during the Tax Year 2015 to 2021 period. (Cf. PFF 99631-632). When calculated in terms
of complaints per 1,000 consumers, the complaint rate would be only 0.0025—much lower than
the range of 0.35 to 143.8 found in a survey of nine other FTC consumer-protection cases relied
upon by Complaint Counsel rebuttal witness Mr. Yoeli. (Cf. PFF 49641-642; see also PFF
4643-644, 646). And when calculated based on Mr. Yoeli’s contention that over 100 million
consumers in one year could have been deceived, the complaint rate is so low that Mr. Yoeli said

he “can’t keep track of the zeros.” (PFF 9645). This miniscule rate is orders of magnitude too
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small to support a finding that a significant minority of reasonable consumers was likely to be
deceived. (PFF 9623, 631-632).

52. Between January and March of 2022, versions of “free free free” ads (“Dance Workout,”
“Auctioneer,” and “Dog Show”) aired more than 11,000 times on national television. (GX
Summary 001 (Complaint Counsel) at ‘Pivot — Ads w-Program Count’ B22, B26, B27 &
B29; GX431 (Intuit); GX432 (Intuit); GX433 (Intuit)). “Free free free” ads were aired on
national TV during the broadcast of the 2022 Olympics. (GX432 (Intuit)). Between
February and May 2021, “free free free” ads (“Dance Workout,” “Auctioneer,” and “Dog
Show”) aired more than 16,000 times on national television. (GX Summary 001
(Complaint Counsel) at ‘Pivot — Ads w-Program Count’ B9, B10, B12, B13, B15 & B16;
GX436 (Intuit); GX437 (Intuit)).

Response to Finding No. 52:

Intuit has no specific response except to note that if Intuit had run a “multiyear, multi-ad,
multichannel, multimodal” deceptive advertising campaign as Complaint Counsel assert, it
would have received overwhelmingly negative reviews and voluminous complaints from
customers. (PFF 99647-652). That was not the case. Indeed, although Complaint Counsel assert
that versions of the “Free, Free, Free” ads were aired on TV over 11,000 times during Tax Year
2021, including during a national broadcast of the 2022 Olympics, and more than 16,000 times in
Tax Year 2020, Complaint Counsel identified only 26 even potentially relevant consumer
complaints from Tax Year 2021 and just 17 potentially relevant complaints from Tax Year 2020.
(See CCFF 99676-677). That so few consumers complained is strong evidence that reasonable
consumers were not deceived by the “Free, Free, Free” ads that ran in Tax Years 2020 and 2021.
(See PFF 99632, 637, 639, 641-647).

53. Between September 30, 2020, and March 11, 2022, Intuit aired at least 35,194 TurboTax
free-themed television advertisements nationwide, reaching an estimated 7.5 billion
views. (GX750 (Novemsky Rebuttal Report Errata) 9 42 (correcting GX749 (Novemsky

Rebuttal Refport) 4 42); GX768 (Complaint Counsel) at “Workpaper x’ A1:B2
(summarizing iSpot.tv television advertising dissemination data) & ‘Data’ A1:AW60).
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Response to Finding No. 53:

The Proposed Finding is inaccurate and misleading. Intuit does not run “free-themed”
advertisements for the TurboTax brand or all TurboTax products. Intuit typically advertises that
specific TurboTax products, known as SKUs, are free, and those SKUs are free. GX156 (Ryan
(Intuit) IHT) at 107-134; Ryan (Intuit) Tr. 691; Johnson (Intuit) Tr. 573-574; PFF qY161, 171,
173, 178). The challenged video ads only advertise truly free SKUSs, and not the TurboTax brand
or all TurboTax products. (See Responses to CCFF 9950-53). Every one of the challenged video
ads stated that the free offer being advertised applied to a truly free SKU. (PFF 9215). Every
challenged video ad further stated in writing that the free offer was available to taxpayers with
“simple returns only” or similar qualifying language, in addition to language that invited
consumers to visit the TurboTax website to learn more about the offer and whether they qualified
for it. (PFF 9215). It is misleading and incorrect to suggest that the challenged video ads
conveyed that all TurboTax SKUs were free or that TurboTax would necessarily be free for
consumers viewing the ads. Moreover, Intuit no longer runs TurboTax ads that repeat the term
“free” (assuming that is what is meant by “free-themed””)—which comprise only a small portion
of the challenged ads—and Intuit is bound by the Consent Order not to air these are similar ads
that repeat “free” in the future. (PFF 99213, 824).

The Proposed Finding is correct, however, that the challenged ads (for specific TurboTax
SKUs that were truly free) were aired tens of thousands of times across the country and received
billions of views.

54, When Intuit committed to cease running the “free, free, free” advertising on March 24,

2022 (after meeting with FTC Chair Lina Khan), removing the ads required “Intuit to

coordinate with over 100 advertising partners.” (GX438 (Intuit) 9 16, 23, at CC-
00007862-64).
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Response to Finding No. 54:

Intuit has no specific response except to note that it was under no obligation to
discontinue the “free, free, free” ads but rather did so voluntarily even though doing so “was
extremely disruptive” to its business and required it to “work[] across multiple agencies and
across hundreds of contacts across [its] media partners.” (PFF 7-8; GX438 (Intuit) §916-23).
Intuit has not run any “free, free, free” ads—or any ads “substantially similar in their repetition
of the word free”—since March 2022, and has expressly disclaimed any intent to run such ads in
the future. (PFF 99213, 225, 824). And Intuit is prohibited from running any “free, free, free”
ads (or substantially similar ads) under its Consent Order with the state attorneys general. (PFF
1810).

Intuit further notes that if the challenged “free, free, free,” ads had been part of a
“multiyear, multi-ad, multichannel, multimodal” deceptive advertising campaign as Complaint
Counsel assert, Intuit would have received overwhelmingly negative reviews and voluminous
complaints from customers. (PFF §9647-652). That was not the case. Indeed, although
Complaint Counsel assert that the “Free, Free, Free” ads that aired through March 24, 2022,
during Tax Year 2021 were deceptive, Complaint Counsel identified only 26 even potentially
relevant consumer complaints from Tax Year 2021. (See CCFF 99676-677). That so few
consumers complained is strong evidence that reasonable consumers were not deceived by the
“Free, Free, Free” ads that ran in Tax Years 2020 and 2021. (See PFF 99632, 637, 639, 641-647).

Even if every one of the 218 complaints identified by Complaint Counsel were found to
be both relevant and reliable, these complaints represent less than 0.0003% of the 86.4 million
TurboTax customers who completed at least one return during the Tax Year 2015 to 2021 period.
(Cf- PFF q9631-632). The 218 complaints are even more insignificant when compared to the

number of views, impressions, and clicks that the challenged ads received during the relevant
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time period. (PFF 94637). For example, in Tax Years 2020 and 2021, TurboTax Free Edition ads

generated over 15 billion impressions and were clicked on over 130 million times. (Baburek

(FTC) Tr. 338). Even considering only the advertisement clicks from those two years, and

ignoring consumers who would have seen ads through other mediums in other years, the full set

of 218 complaints amounts to just 0.000167% of those who clicked on a TurboTax ad. (Cf. PFF

9637). When calculated in terms of complaints per 1,000 consumers, the complaint rate would

be only 0.0025—much lower than the range of 0.35 to 143.8 found in a survey of nine other FTC

consumer-protection cases relied upon by Complaint Counsel rebuttal witness Mr. Yoeli. (Cf.

PFF q4/641-642; see also PFF 949643-644, 646). And when calculated based on Mr. Yoeli’s

contention that over 100 million consumers in one year could have been deceived, the complaint

rate is so low that Mr. Yoeli said he “can’t keep track of the zeros.” (PFF 94645). This miniscule
rate is orders of magnitude too small to support a finding that a significant minority of reasonable

consumers was likely to be deceived. (PFF 99623, 631-632).

55. Intuit uses different advertising channels to advertise TurboTax, including direct
response, holistic search marketing, display/social/mobile marketing, and brand
advertising. (GX156 (Ryan (Intuit) IHT) at 25-26, 29 & 39); see also Ryan (Intuit) Tr.
691).

Response to Finding No. 55:

The Proposed Finding is misleading. As is discussed in the cited source and throughout
the case, Intuit does not typically advertise just the brand “TurboTax.” Intuit typically advertises
for specific TurboTax products, known as SKUs. (GX156 (Ryan (Intuit) IHT) at 107-134
(discussing advertising for free TurboTax SKUs); Ryan (Intuit) Tr. 691 (testifying that Intuit
“advertise[s] for all of [the products in the TurboTax online lineup]”); Johnson (Intuit) Tr. 573-
574 (discussing advertising for free TurboTax SKUs); PFF qq161, 171, 173, 178). In this case,

Complaint Counsel have challenged a small percentage of the advertisements Intuit ran during
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the relevant period (PFF 99205, 214, 247, 265, 280, 293); the ads Complaint Counsel challenge
were not for “TurboTax” but for TurboTax’s free SKUSs, including TurboTax Free Edition and
TurboTax Live Basic (PFF 4205-301), both of which are completely free (PFF 9969, 109-112).
None of the challenged ads claim—expressly or impliedly—that all TurboTax SKUs are free.
(PFF 99210-211, 242-244, 260-262, 273-275, 288-290, 297-299).

56.  Intuit’s marketing efforts follow a marketing funnel approach across the different

channels through which it advertises TurboTax. (See RX582 (Intuit) at INTUIT-FTC-
PART3-000601293).

Response to Finding No. 56:

The Proposed Finding is misleading. Intuit does not typically advertise just the brand
“TurboTax.” Intuit typically advertises for specific TurboTax products, known as SKUs.
(GX156 (Ryan (Intuit) IHT) at 107-134 (discussing advertising for free TurboTax SKUs); Ryan
(Intuit) Tr. 691 (testifying that Intuit “advertise[s] for all of [the products in the TurboTax online
lineup]”); Johnson (Intuit) Tr. 573-574 (discussing advertising for free TurboTax SKUs); PFF
9161, 171, 173, 178). In this case, Complaint Counsel have challenged a small percentage of
the advertisements Intuit ran during the relevant period (PFF 99205, 214, 247, 265, 280, 293);
the ads Complaint Counsel challenge were not for “TurboTax” but for TurboTax’s free SKUs,
including TurboTax Free Edition and TurboTax Live Basic (PFF 49205-301), both of which are
completely free (PFF 94969, 109-112). None of the challenged ads claim—expressly or
impliedly—that all TurboTax SKUs are free. (PFF §9210-211, 242-244, 260-262, 273-275, 288-
290, 297-299).

The Proposed Finding is also incomplete. The marketing funnel approach is a widely
recognized and well-known concept wherein companies use different advertising strategies and
channels to reach consumers at different points in the buying process. (PFF qq156-158). Intuit

employs its own marketing funnel to provide TurboTax consumers the appropriate level of
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information depending on the stage of the buying process they are in. (RX582 (Intuit) at -1293;
PFF q9156-160). Intuit tailors its marketing strategies to the TurboTax online marketing funnel
by targeting specific audiences at different points in the tax-preparation purchase process through
specific marketing channels, providing increasingly detailed information to consumers as they
near their purchase decision and move through the marketing funnel. (See PFF 973, 138, 156-
160, 834). Intuit’s use of the widely recognized marketing funnel approach to provide
consumers with the appropriate amount of information at the right time is evidence that the
challenged ads did not deceive reasonable consumers. (See PFF 9962, 180-190, 510-513).

57.  Ascreenshot depicting Intuit’s marketing funnel and prior year return on investment

related to different types of marketing (RX582 (Intuit) at INTUIT-FTC-PART3-
000601293) appears below:

TURBOTAX ONLINE MARKETING FUNNEL

Target/Audience Tactics Key Metrics PY ROI
BRAND ADVERTISING PY Assisted Simple Filers TV, Audio, Video Breakthrough, Consideration $25-84.3
Net New Customers, Display, Social, Conversion Rates $3.0.$4.3
Targeted Audiences (eg SE) Mobile, Affiliate (Traffic & Installs via view, click; Auths)
In-market consumers PPC, SEO, Content Conversion Rates $4.1-854

(Traffic via view, click, Auth rates)

Segmentation,

Existing customers, Conversion Rates

- Marketing and n/a
Win-backs Rec et Erails (open, click, Auth rates)
: Personalization, Conversion Rates
RIKCIED Content (V2L, T2N, bounce) e
LOGINS New/Existi Conversion Conversion Rates na
ng Optimization (Login, Create Account % new)

Response to Finding No. 57:

Intuit has no specific response to the Proposed Finding other than to note that the return
on investment discussed in the screenshot is not discussing free advertisements specifically.
(RX582 (Intuit)).

58. Intuit uses the brand advertising channel to promote TurboTax, for example through TV,
radio, audio, and video ads, advertising in traditional broadcast and cable-type
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environments. (GX156 (Ryan (Intuit) [HT) at 41-42; see GX145 (Berger (Intuit) Dep.) at
142-143 (“We have television, display advertising, email, paid search, organic search,
social, affiliate. I know I’m probably missing one or two. But it's a combination, you
know, of digital and sort of traditional.”); Ryan (Intuit) Tr. 691-692). Superbowl
advertising is considered brand advertising (Ryan (Intuit) Tr. 692).

Response to Finding No. 58:

This duplicative Proposed Finding is misleading. Even in the so-called brand advertising
channel, Intuit does not typically advertise just the brand “TurboTax.” Instead. Intuit advertises
specific TurboTax products, known as SKUs. (GX156 (Ryan (Intuit) IHT) at 107-134
(discussing the advertising strategy for specific TurboTax SKUSs, including Free Edition and
Premier Edition); Ryan (Intuit) Tr. 691 (testifying that Intuit advertises each specific SKU in the
complexity based lineup—Free Edition, Deluxe Edition, Self-Employed Edition, and Premier
Edition); Johnson (Intuit) Tr. 573-574 (discussing Intuit’s distinct, targeted advertisements for
free TurboTax SKUs); PFF qq161, 171, 173, 178). In this case, Complaint Counsel have
challenged a small percentage of the advertisements Intuit ran during the relevant period (PFF
19205, 214, 247, 265, 280, 293); the ads Complaint Counsel challenge were not for “TurboTax”
but for TurboTax’s free SKUSs, including TurboTax Free Edition and TurboTax Live Basic (PFF
€4205-301), both of which are completely free (PFF 969, 109-112). None of the challenged ads
claim—expressly or impliedly—that all TurboTax SKUs are free. (PFF 99210-211, 242-244,
260-262, 273-275, 288-290, 297-299).

The Proposed Finding is also misleading because it implies that certain kinds of
advertising (e.g., search) are part of the brand advertising channel—they are not. (See PFF
19157, 178-187).

The Proposed Finding is also incomplete because it ignores relevant context concerning
what Intuit calls the brand advertising channel. Even in this channel, Intuit targets its ads to

reach consumers likely to qualify for the product advertised. (See PFF 4190-194, 197).
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Adbvertising for free TurboTax SKUs, for example, uses creative concepts likely to resonate with
the targeted audience of consumers with simple tax returns. (See PFF 192-195). Intuit also
airs television brand advertisements when more consumers with simple tax returns are likely to
be watching, such as earlier in the tax season. (See PFF 9196). Super Bowl ads are part of that
strategy to target consumers who likely have simple tax returns, because the Super Bowl happens

early in the tax season “when the majority of Simple Filers prepare and file their taxes.” (PFF

9196). And as M. Johnson exptaine.
I  (:c':<cn (i) Tr. 654-655),

59. Television advertising is one of the best ways to drive awareness and interest. (GX145
(Berger (Intuit) Dep.) at 146-148).

Response to Finding No. 59:

The Proposed Finding is unsupported. Complaint Counsel misrepresent Ms. Berger’s
deposition testimony. She never testified that television is “one of the best ways to drive
awareness and interest.” Instead, Ms. Berger testified that television and display advertising are
“examples of the [advertising] channels that are more awareness driving,” meaning that Intuit’s
purpose in advertising in those channels was to drive awareness about the free TurboTax offer.
(GX145 (Berger (Intuit) Dep.) at 147-148).

The Proposed Finding is also unclear because there is no context provided about what
television advertising is being referenced as “one of the best ways to drive awareness and
interest.”

60.  Display marketing includes traditional web media, mobile app advertising, video
advertising (for example, on YouTube), and “over-the-top” video advertising, which is
video advertising not delivered through traditional broadcast or cable. Over-the-top

advertising is distributed, for example, on Hulu, Roku, or Amazon video. (GX156 (Ryan
(Intuit) IHT) at 26-27; see Ryan (Intuit) Tr. 693).
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Response to Finding No. 60:

The Proposed Finding is incorrect. Display advertising includes traditional online ads,
such as banners displayed on websites, and social media advertisements like TikTok, Facebook,
or Snapchat. (PFF q181). It does not include video advertising such as YouTube or “over-the-
top” video advertising such as Hulu, Roku, or Amazon Video. That advertising is a component
of the brand advertising channel. (See Ryan (Intuit) Tr. 691-692; GX146 (Ryan (Intuit) Dep.) at
39-41; PFF q179). Ms. Ryan’s cited investigational hearing testimony was focused on how Intuit
marketing teams were organized, and who was in charge of those teams, not on the types of
advertisements that fit into each marketing channel. (See GX156 (Ryan (Intuit) IHT) at 26-27).
61. Intuit also advertises TurboTax on social media platforms like Facebook, Instagram,

Twitter, SnapChat, and TikTok. (GX156 (Ryan (Intuit) [HT) at 28-29; see also Ryan
(Intuit) Tr. 693)

Response to Finding No. 61:

The Proposed Finding is misleading in part. Intuit does not typically advertise just the
brand “TurboTax.” Intuit typically advertises for specific TurboTax products, known as SKUs.
(GX156 (Ryan (Intuit) IHT) at 107-134 (discussing advertising for free TurboTax SKUs); Ryan
(Intuit) Tr. 691 (testifying that Intuit “advertise[s] for all of [the products in the TurboTax online
lineup]”); Johnson (Intuit) Tr. 573-574 (discussing advertising for free TurboTax SKUs); PFF
9161, 171, 173, 178). In this case, Complaint Counsel have challenged a small percentage of
the advertisements Intuit ran during the relevant period (PFF 99205, 214, 247, 265, 280, 293);
the ads Complaint Counsel challenge were not for “TurboTax” but for TurboTax’s free SKUS,
including TurboTax Free Edition and TurboTax Live Basic (PFF 99205-301), both of which are
completely free (PFF 4969, 109-112). None of the challenged ads claim—expressly or
impliedly—that all TurboTax SKUs are free. (PFF 99210-211, 242-244, 260-262, 273-275, 288-

290, 297-299).
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The Proposed Finding is correct, however, that Intuit advertises on social media
platforms. Social media ads are part of Intuit’s display advertising channel. (PFF q181). As
with all ads for TurboTax SKUs, Intuit’s social media advertising targets ads for individual
TurboTax SKUs toward the audiences most likely to qualify to use those products. (PFF §190).
For advertisements for free TurboTax SKUSs, Intuit targets 18-to-35-year-olds because they are
likely to have simple returns (PFF §193), and it uses social media advertising such as Snapchat
and TikTok specifically because they skew heavily towards this population of eligible consumers
(PFF q194). Intuit also uses advertising concepts that will resonate with that younger audience,
including partnering with influencers in its social media advertising. (PFF §195). Intuit also
uses “exclusionary targeting” to avoid showing ads to consumers for SKUs that are not relevant
to their tax situation. (PFF 9197). All of the challenged social media ads (and all other
challenged display ads) state in writing that the offer is for “simple tax returns only” (or includes
similar language). (PFF 9248). Most of these ads also specify that the advertisement is for a
specific TurboTax SKU. (PFF 4250). And many others communicate that there are multiple
SKUs available for free, but that not all TurboTax SKUs are free. (PFF 4251). And nearly all of
the challenged video ads displayed on social media with audible free claims also include a
voiceover stating that the free offer is for “simple tax returns only.” (PFF 9252). In fact, as
heard during the trial, many of those ads begin with the voiceover stating “[s]imple tax returns
only” before any reference to the free offer. (Baburek (FTC) Tr. 334-336; GXD2 (FTC) at 8-17).
No evidence suggests that consumers could not see or hear those qualifications. (PFF q9255-
256).

62. Intuit uses holistic search marketing to advertise TurboTax. Holistic search marketing
refers to a combination of paid search advertising, also called pay-per-click or PPC

advertising, and search engine optimization, also called SEO. (RX582 (Intuit) at INTUIT-
FTC-PART3-000601290; Ryan (Intuit) Tr. 696; GX156 (Ryan (Intuit) IHT) at 30-31).
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Response to Finding No. 62:

The Proposed Finding is misleading in that it states that Intuit advertised “TurboTax.”
Intuit does not typically advertise just the brand “TurboTax.” Instead, Intuit typically advertises
for specific TurboTax products, known as SKUs. (GX156 (Ryan (Intuit) IHT) at 107-134; Ryan
(Intuit) Tr. 691; Johnson (Intuit) Tr. 573-574; PFF qq161, 171, 173, 178). In this case, Complaint
Counsel have challenged a small percentage of the advertisements Intuit ran during the relevant
period (PFF 99205, 214, 247, 265, 280, 293), but the ads Complaint Counsel challenge were not
for “TurboTax” but for TurboTax’s free SKUs, including TurboTax Free Edition and TurboTax
Live Basic (PFF 99205-301), both of which are completely free (PFF 4969, 109-112). And none
of the challenged ads claim—expressly or impliedly—that all TurboTax SKUs are free. (PFF
19210-211, 242-244, 260-262, 273-275, 288-290, 297-299).

The Proposed Finding is correct, however, that Intuit advertises free TurboTax SKUs
through holistic search marketing. Intuit uses holistic search marketing to increase conversion
among consumers who are already in the market for online tax-preparation products generally, or
who may be searching for information about TurboTax specifically. (PFF 4183). With respect to
search engine optimization (SEO), Intuit uses different techniques, such as modifying the content
on webpages, to get the TurboTax website to rank highly in organic search results and help
consumers find the TurboTax SKU that best fits their tax needs. (PFF 4185). As with all ads for
TurboTax SKUs, Intuit’s holistic search advertising targets ads for individual TurboTax SKUs
toward the audiences most likely to qualify to use those products. (PFF 9190). Through SEO,
Intuit attempts to direct its marketing for specific TurboTax SKUs to consumers who have
indicated that the promoted SKU would be right for their tax situation. (PFF 4199). For
instance, if a consumer searches “TurboTax Free” on the internet, Intuit’s SEO strategy will

result in her being served with more prominent results related to TurboTax Free Edition. (PFF
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200). If a consumer searches phrases such as “TurboTax sold new investments” or “TurboTax
rental property” on the internet, Intuit’s SEO strategy will result in a consumer “see[ing] content
for TurboTax Premier appearing in those search results,” because that product covers
investments and rental properties. (PFF 4201). It is incorrect to suggest that Intuit’s use of
holistic search advertising is misleading or deceptive. Tellingly, Complaint Counsel have not
identified any holistic search advertising that they contend is deceptive.

63. A screenshot of a 2019 marketing function review presentation (RX582 (Intuit) at
INTUIT-FTC-PART3-000601312) appears below:

Search Engine Results Page (SERP) Details

! Erand search
TurbaTaxE: | Cfficial Site
Frea Faderal Tax Fiing Compars TurtoTax Producs Pa id SEmrch ﬂd
How TurboTas® Works TurboTae® Livwe
Fiie Your Froa Pl Retum Mo akby o Filke Taoss
Competitor paid search ad

TurtaTaxl Tax Software. e-Flle Taces Online, Flle inco

i v et Organic listing

Criing Wy praparaiion softvane Cariaes Us

TurbaTaxi Fras Ediion Tax Al &

Response to Finding No. 63:

Intuit has no specific response except to note that Intuit targets its ads for free TurboTax
SKUs, including holistic search marketing, to consumers most likely to have simple returns and
thus qualify for the free SKU. (PFF 99190-193). Intuit further notes that the cited exhibit
reflects that consumers shown a paid-search ad are also shown paid-search ads by TurboTax
competitors, as well organic search results, which often include additional TurboTax results that

provide further qualifications for its free SKUs. (See RX1438 (Intuit); PFF 4398).
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64.  Intuit uses pay-per-click advertising to promote TurboTax by placing advertising on
search engine result pages for queries that customers use to find products. (GX156 (Ryan
(Intuit) [HT) at 31; see also Ryan (Intuit) Tr. 696, 697; see, e.g., RX1440).

Response to Finding No. 64:

The Proposed Finding is inaccurate in that it states that Intuit promotes “TurboTax.”
Intuit does not typically advertise just the brand “TurboTax.” Instead, Intuit typically advertises
for specific TurboTax products, known as SKUs. (GX156 (Ryan (Intuit) IHT) at 107-134; Ryan
(Intuit) Tr. 691; Johnson (Intuit) Tr. 573-574; PFF qq161, 171, 173, 178). In this case, Complaint
Counsel have challenged a small percentage of the advertisements Intuit ran during the relevant
period (PFF 99205, 214, 247, 265, 280, 293); but the ads Complaint Counsel challenge were not
for “TurboTax” but for TurboTax’s free SKUSs, including TurboTax Free Edition and TurboTax
Live Basic (PFF 99205-301), both of which are completely free (PFF 4969, 109-112). And none
of the challenged ads claim—expressly or impliedly—that all TurboTax SKUs are free. (PFF
19210-211, 242-244, 260-262, 273-275, 288-290, 297-299).

The Proposed Finding is also misleading in that it states that Intuit places ads on search
engine results pages. Intuit does not control when or how those ads appear on the search
engine’s results page. (PFF 4184; Ryan (Intuit) Tr. 697; GX439 (Ryan (Intuit) Decl.) 923).
Instead, Intuit bids on a variety of keywords in an auction marketplace, and if Intuit is the highest
bidder, a TurboTax advertisement would appear at the top of the search results page when
consumers search for those keywords. (PFF §184; Ryan (Intuit) Tr. 696-697; GX151 (Ison
(Intuit) IHT) at 61-63; GX156 (Ryan (Intuit) IHT) at 31; Hauser (Intuit) Tr. 973-974). Intuit
submits components of the advertising copy that should appear when a paid-search ad is shown,
but ultimately the search engine (e.g., Google or Bing) compiles and presents the advertisement
based on the search performed and the information the search engine has about the particular

consumer who performed the search. (PFF 4184; Ryan (Intuit) Tr. 697).
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The Proposed Finding is correct, however, that Intuit advertised free TurboTax SKUs
with paid-search advertisements. As with all ads for TurboTax SKUs, Intuit’s paid-search
advertising is targeted toward the audiences most likely to qualify to use those products. (PFF
9190). For ads for free TurboTax SKUs, Intuit targets consumers with simple tax returns who are
likely to qualify for the free product. (PFF qq191-193). Nearly all of the challenged paid-search
ads in this case stated in writing that the free offering being advertised was for “TurboTax Free
Edition.” (PFF 9266). Most of the challenged ads further conveyed that the offer was available
only to consumers who qualify, stating in writing that it was for “simple tax returns only” or that
“[o]ver 50 million Americans can file with TurboTax Free Edition.” (PFF 99266, 267). Next to
or above this qualifying language, there was a hyperlink to the Free Edition landing page where
consumers would see detailed information about Free Edition’s qualifications. (PFF 99266, 269).
Given that the challenged ads linked to the TurboTax website, it is undisputed that the

information on that website was integrated into the challenged ads. (CCFF 9455; see also PFF

919328-330).

65. Intuit also uses marketing directly to consumers to promote TurboTax through push
notifications, SMS, and emails. (Ryan (Intuit) Tr. 689-690, 695-696; GX156 (Ryan
(Intuit) IHT) at 40).

Response to Finding No. 65:

The Proposed Finding is inaccurate. Intuit does not typically promote “TurboTax.” Intuit
typically advertises for specific TurboTax products, known as SKUs. (GX156 (Ryan (Intuit)
IHT) at 107-134; Ryan (Intuit) Tr. 691; Johnson (Intuit) Tr. 573-574; PFF 99161, 171, 173, 178).
In this case, Complaint Counsel have challenged a small percentage of the advertisements Intuit
ran during the relevant period (PFF 9205, 214, 247, 265, 280, 293); the ads Complaint Counsel
challenge were not for “TurboTax” but for TurboTax’s free SKUs, including TurboTax Free

Edition and TurboTax Live Basic (PFF 49205-301), both of which are completely free (PFF
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9969, 109-112). None of the challenged ads claim—expressly or impliedly—that all TurboTax
SKUs are free. (PFF 9210-211, 242-244, 260-262, 273-275, 288-290, 297-299).

The Proposed Finding is also irrelevant in part because none of the challenged
advertisements are push notifications or SMS advertising.

The Proposed Finding is correct, however, that Intuit advertised TurboTax SKUs through
direct marketing, including emails. As with all ads for TurboTax SKUs, Intuit’s paid-search
advertising is targeted toward the audiences most likely to qualify to use those products. (PFF
9190). Through direct marketing, Intuit is able to leverage customer data and predictive models
to target advertisements that are personalized to the individual consumer and their tax situation.
(PFF 9187). Intuit uses this information to advertise free TurboTax SKUs directly to consumers
likely to have simple tax returns, such as consumers who filed with TurboTax Free Edition the
previous year or those who have entered information into TurboTax Free Edition in the current
Year. (PFF 9198; see also PFF q4[191-197). Notably, Intuit typically only sends email
advertisements to consumers with some prior experience using TurboTax, such as consumers
who had previously used Free Edition or who had started but not yet finished a return using Free
Edition. (PFF 9283). The challenged email ads in this case included qualifications indicating
that the free TurboTax offer was only available to consumers who qualified. (PFF 4281). These
qualifications were often written in different ways and in multiple locations in a single email.
(PFF 9281). Most of the challenged email ads also expressly identified the TurboTax SKU being
advertised. (PFF 9281). These email ads also contain hyperlinks, which take the consumer
directly to a TurboTax landing page that details the TurboTax Free Edition qualifications. (PFF

9284). Given that the challenged ads linked to the TurboTax website, it is undisputed that the
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information on that website was integrated into the challenged ads. (CCFF 9455; see also PFF
19328-330).
B. Television Commercials & Video Ads
1. 2015 Super Bowl Ad

66. GX321 is a video recording of the 2015 TurboTax Super Bowl ad, “Boston Tea Party.”
(GX321 (Complaint Counsel); GX342 (Complaint Counsel) 9§ 22, at CC-00006910). The
TurboTax “Boston Tea Party” ad aired during the 2015 Super Bowl game. (GX320
(Complaint Counsel) at CC-00006790-91; GX342 (Complaint Counsel) 9 20-22, at CC-
00006910).

Response to Finding No. 66:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2014 and has not aired since. The challenged ad is
therefore both outside the relevant statute of limitations (see COL {9147-156), and also outside
the relevant period referenced in the complaint (see RX260 (FTC) 499-20, 21-22, 37-44, 47, 49,
53, 56, 61-62). The Commissioners never voted to challenge advertisements that ran before
2016 (see RX260 (FTC) 9499-20, 21-22, 37-44, 47, 49, 53, 56, 61-62) and thus this advertisement
is not properly before the Court.

67. The following is a transcription of the words spoken in the 2015 TurboTax Super Bowl
ad, “Boston Tea Party,” ad:

[commotion, music, and shouting]
FIRST REVOLUTIONARY: No taxation without represent . . .
FIRST BRITISH SOLDIER: Yes, yes, we hear you on the tax thing.

SECOND BRITISH SOLDIER: But what if it were free to file your
taxes?

SECOND REVOLUTIONARY: Like, free free?

SECOND BRITISH SOLDIER: Yes, yes. You’d pay nothing. Not a
thing. No thing.

THIRD REVOLUTIONARY: Well alight then!
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[music]

FOURTH REVOLUTIONARY: Alright then!

THIRD BRITISH SOLDIER: Cheers!

WOMAN: Alright then.

FOURTH BRITISH SOLDIER: Alright then.

GEORGE WASHINGTON: Alright then. Back it up!
VOICEOVER: Okay, so maybe that’s not exactly how it went down,
but you can file on TurboTax for absolutely nothing. Intuit
TurboTax. It’s amazing what you’re capable of.

(GX321 (Complaint Counsel); GX342 (Complaint Counsel) q 24, at CC-00006911).

Response to Finding No. 67:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad also contained disclosures about qualifications. (See CCFF
968; Response to CCFF 468). In determining the claims conveyed by an advertisement and
whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “TurboTax Federal Free Edition” (or “Absolute Zero™); that
the free offer had qualifications based on the complexity of a consumer’s tax return, by stating
“simple U.S. returns only”; and that consumers could learn more about qualifications by
“See[ing] offer details at TurboTax.com.” (GX321 (FTC); PFF 9244). Intuit used the “Absolute
Zero” name in the ad because it was the name of the free TurboTax offer at the time and Absolute

Zero was truly free. (PFF 4103). Complaint Counsel offered no evidence that the written
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disclosures were not visible to consumers, (PFF 4230), nor could they given the prominence of
those disclosures and the benchmarking analysis showing that the disclosures were consistent
with those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for the free SKU
is likely to be available on the TurboTax website. (PFF 99470-527).

68. A screen shown at 0:55 near the end of the 2015 TurboTax Super Bowl ad, “Boston Tea

Party,” states: “Intuit TurboTax Federal Free Edition Absolutezero $0 Fed $0 State $0 To

File.” (GX321 (Complaint Counsel) at 0:55). Also at 0:55, a disclaimer appears in smaller

print near the bottom of the screen which reads, “TurboTax Federal Free Edition is for

simple U.S. returns only. Offer may end without notice. See offer details at
TurboTax.com. Screen image simulated.” (GX321 (Complaint Counsel) at 0:55).
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Response to Finding No. 68:

The Proposed Finding is incorrect, incomplete, and misleading because it wrongly refers
to language in the ad as a “disclaimer.” Further, the Proposed Finding is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. For instance, the referenced language appears on screen at (.54 and stays on
screen for several seconds. (GX321 (FTC)). The Proposed Finding also fails to recognize that
by inviting consumers to “[s]ee offer details at turbotax.com,” all content on the TurboTax
website—including detailed information about qualifications—was “integrated” into the ad and
should be considered when assessing the ad’s disclosures. (PFF 9328; CCFF 9455). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 9909, 16,
68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “TurboTax Federal Free Edition” (or “Absolute Zero™); that
the free offer had qualifications based on the complexity of a consumer’s tax return, by stating
“for simple U.S. returns only”’; and that consumers could learn more about qualifications by
“See[ing] offer details at TurboTax.com.” (GX321 (FTC); PFF 9244). Intuit used the “Absolute
Zero” name in the ad because it was the name of the free TurboTax offer at the time and Absolute
Zero was truly free. (PFF q103). Complaint Counsel offered no evidence that the written
disclosures were not visible to consumers (PFF 9230), nor could they given the prominence of
those disclosures and the benchmarking analysis showing that the disclosures were consistent

with disclosures in comparable ads (PFF 99232-241).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that reasonable consumers would understand the language highlighted in the Proposed Finding
and described above as setting forth qualifications to use the free product, details of which were
available if desired on the TurboTax website. (PFF 99241-246, 302-330, 334). Even without
those disclosures, consumers understand that free tax-preparation offers are qualified, that their
ability to qualify for that offering depends on the complexity of their tax returns, and that
additional information about whether that consumer qualifies for the free SKU is likely to be
available on the TurboTax website. (PFF 99470-527).

69. Before running the TurboTax “Boston Tea Party”” ad during the 2015 Super Bowl, Intuit
conducted consumer research that was shared with Intuit’s then-CEO, Brad Smith, as
well as its present CEO, Sasan Goodarzi. (GX341 (Intuit) at CC-00006897). Intuit’s
research found that: “Consumers played back a clear and single-minded message: File/do
your taxes for free; TurboTax is free[.] There was no confusion or ambiguity in the
message[.]” (GX341 (Intuit) at CC-00006900). The research also found that: “While free
came through clearly, there was little playback of the offer specifics (Absolute Zero, free

State) that were mentioned at the end of the ad. However, consumers voiced very few
questions or confusion about the details[.]” (GX341 (Intuit) at CC-00006901).

Response to Finding No. 69:

The Proposed Finding—as well as the cited exhibit and ad itself—should not be

considered in this proceeding because the challenged ad aired in Tax Year 2014 and has not aired
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since. The challenged ad is therefore both outside the relevant statute of limitations (see COL
99147-156), and also outside the relevant period referenced in the complaint (see RX260 (FTC)
199-20, 21-22, 37-44, 47, 49, 53, 56, 61-62). The Commissioners never voted to challenge
advertisements that ran before 2016 (see RX260 (FTC) 9499-20, 21-22, 37-44, 47, 49, 53, 56, 61-
62) and thus this advertisement is not properly before the Court.

Moreover, the Proposed Finding is incomplete and misleading because the cited survey
does not reflect that the Boston Tea Party ad conveyed to consumers that “TurboTax is free” or
that reasonable consumers were misled by the ad. In fact, the survey says nothing about what the
Boston Tea Party ad that aired in Tax Year 2015 conveyed to consumers, because the survey did
not test the ad that actually aired. (See GX159 (Ryan (Intuit) Dep.) at 53). Most significantly,
the draft version of the ad shown to survey participants likely did not include any disclosures; at
a minimum, the survey occurred before the ad’s disclosures were finalized. (Ryan (Intuit) Tr.
713-714; GX159 (Ryan (Intuit) Dep.) at 12-13). The draft ad also underwent substantive
revisions after the test before it was aired. (Ryan (Intuit) Tr. 713-715; GX159 (Ryan (Intuit)
Dep.) at 12-13). The final version, for example, contained different shots of the actors and
potentially different audio. (Ryan (Intuit) Tr. 715).

Beyond not testing the version of the Boston Tea Party ad that consumers actually
viewed, the survey’s methodology does not offer reliable insights into the message the ad
conveyed to reasonable consumers. As Ms. Ryan explained, the survey was not meant to yield
quantitative results about consumers’ takeaway from the ad. (GX159 (Ryan (Intuit) Dep.) at 11).
Intuit instead conducted the survey at the “last minute,” interviewing a mere 26 consumers
“pulled off the street” in San Francisco’s Union Station. (Ryan (Intuit) Tr. 713; GX341 (FTC) at

-6899). These consumers were not a representative sample of the target population for the ad, or
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even the general population, and because they were quite literally interviewed “on the street,”
they did not view the ad where it would typically be seen. (Ryan (Intuit) Tr. 714; GX159 (Ryan
(Intuit) Dep.) at 54).

The survey’s purpose further underscores that Complaint Counsel’s reliance on it is
misplaced. As noted, the survey was not designed to test whether the ad effectively conveyed
Absolute Zero’s qualifications. (Ryan (Intuit) Tr. 713-714; GX159 (Ryan (Intuit) Dep.) at 11-
12). Intuit instead conducted this limited, qualitative research to determine whether the ad’s
parody of the Boston Tea Party event would alienate audiences, either because of the political
subject matter or physical violence. (Ryan (Intuit) Tr. 713; GX159 (Ryan (Intuit) Dep.) at 11; see
also GX341 (FTC) at -6897 (“[ The ad] should cause no social, political or governmental offense
to US, British or Canadian audiences.). Because assessing the message the ad conveyed,
including the offer’s qualifications, was “not the intent of this research that purpose, the quote
referenced in the Proposed Finding discussing the message that consumers’ purportedly took
away from the ad should be “characterize[d] as shorthand” for the takeaway that TurboTax
Absolute Zero is free (which it was). (GX159 (Ryan (Intuit) Dep.) at 53).

In fact, the research should not be relied upon to reflect consumer understanding of the
Boston Tea Party Ad. (Ryan (Intuit) Tr. 715; GX159 (Ryan (Intuit) Dep.) at 53). The draft ad
shown to survey participants underwent substantive revisions, including to its disclosures, before
it was aired. (Ryan (Intuit) Tr. 713-715; GX159 (Ryan (Intuit) Dep.) at 12-13). The final Boston
Tea Party contained different shots of the actors and potentially different audio. (Ryan (Intuit)
Tr. 715). The research was conducted before the ad’s disclosure screen was finalized. (Ryan
(Intuit) Tr. 713-714; GX159 (Ryan (Intuit) Dep.) at 12-13). And the version of the ad shown to

survey participants likely did not include any disclosures at all. (Ryan (Intuit) Tr. 714). The
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survey was also not meant to yield quantitative results. (GX159 (Ryan (Intuit) Dep.) at 11).
Intuit conducted this survey at the “last minute,” interviewing a mere 26 consumers “pulled off
the street” in San Francisco’s Union Station. (Ryan (Intuit) Tr. 713; GX341 (FTC) at -6899).
These consumers were not a scientifical sample of the population, and because they were quite
literally interviewed “on the street,” they did not view the ad where it would be typically
consumed. (Ryan (Intuit) Tr. 714; GX159 (Ryan (Intuit) Dep.) at 54).

In any event, the Proposed Finding is irrelevant because Complaint Counsel have not
even established that the draft ad misled any of the survey participants. The 26 survey
participants “[s]kewed younger” and included members of the military. (GX341 (FTC) at -
6899). These groups are more likely to be eligible to file for free with TurboTax than the general
population: Younger taxpayers are more likely to have simple tax returns and qualify for Free
Edition (PFF 9985, 193), and Intuit has long allowed certain military personnel to file for free
using any TurboTax DIY SKU (PFF qq151-152). It is possible that all 26 participants could
“File/do [their] taxes for free”” with TurboTax, and Complaint Counsel offered no evidence to the
contrary. (See CCFF 969).

2. 2016 Super Bowl Ad

70. (GX323 is a video recording of the 2016 TurboTax Super Bowl ad, “Never a Sellout.”
(GX323 (Complaint Counsel); GX342 (Complaint Counsel) 9 26, at CC-00006912); see
also Johnson (Intuit) Tr. 657-658).

Response to Finding No. 70:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2015 and has not aired since. The challenged ad is
therefore both outside the relevant statute of limitations (see COL 99147-156), and also outside
the relevant period referenced in the complaint (see RX260 (FTC) 999-20, 21-22, 37-44, 47, 49,

53, 56, 61-62). The Commissioners never voted to challenge advertisements that ran before
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2016 (see RX260 (FTC) 999-20, 21-22, 37-44, 47, 49, 53, 56, 61-62) and thus this advertisement
is not properly before the Court.

71. The following is a transcription of the words spoken in the 2016 TurboTax Super Bowl
“Never a Sellout” ad:

INTERVIEWER: Sir Anthony Hopkins, every actor at some point
considers selling out.

SIR ANTHONY HOPKINS: I would never tarnish my name by
selling you something.

Now, if I were to tell you to go to turbotax.com, it’s because
TurboTax Absolute Zero lets you file your taxes for free.

INTERVIEWER: You're . . . you’re not selling anything.
HOPKINS: 1It’s free. There’s nothing to sell. Come here,

TurboTax.com. [dog jumps on his lap]. Such a good girl,
TurboTax.com.

(GX323 (Complaint Counsel); GX342 (Complaint Counsel) 9 28, at CC-
00006912); see also Johnson (Intuit) Tr. 660).

Response to Finding No. 71:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad also contained disclosures about qualifications. (See CCFF
972; Response to CCFF q72). In determining the claims conveyed by an advertisement and
whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers through a spoken narrative
that the free offer was for a specific TurboTax SKU, “TurboTax Absolute Zero,” and that

consumers could learn more at “TurboTax.com.” (GX323 (Intuit)). Complaint Counsel offered
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no evidence that these words were not audible. (PFF 9231). The ad also informed consumers in
writing that the free offer was for a specific TurboTax SKU, “TurboTax Federal Free Edition” or
“Absolute Zero”; that the free offer had qualifications based on the complexity of a consumer’s
tax return, by stating “for simple US returns only”; and that consumers could learn more about
the qualifications by “See[ing] offer details at TurboTax.com.” (GX323 (Intuit); PFF 9244).
Complaint Counsel offered no evidence that the written disclosures were not visible to
consumers, (PFF 94230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are

qualified, that their ability to qualify for that offering depends on the complexity of their tax
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returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF §9470-527).

72. The disclaimer shown at 0:18 in the 2016 TurboTax Super Bowl “Never a Sellout” ad
states, “Screen simulated. TurboTax Federal Free Edition is for simple US returns only.

Offer may end without notice. See offer details at TurboTax.com.” (GX 323 (Complaint
Counsel) at 0:18).

Response to Finding No. 72:

The Proposed Finding is incorrect, incomplete, and misleading because it wrongly refers
to language in the ad as a “disclaimer” and ignores other written disclosures in the ad. The
referenced language also appears on screen at (: /7 and stays on screen for several seconds.
(GX323 (Intuit)). Not mentioned in the Proposed Finding, the ad displays the “Absolute Zero”
product name on a teacup at 0:08, on a phone at 0:11, on slippers at 0:15, on a phone at 0:18, on
a dog at 0:26, and on a painting at 0:28. (GX323 (Intuit)). Intuit used the “Absolute Zero” name
in the ad because it was the name of the free TurboTax offer at the time and Absolute Zero was
truly free. (PFF q103). Further, by inviting consumers to “See offer details at TurboTax.com,”
all content on the TurboTax website—including detailed information about qualifications—was
“integrated” into the ad, and therefore all disclosures on the website are incorporated into the ad.
(PFF 9328; CCFF 9455). The Proposed Finding also fails to account for the audio disclosures in
the ad, as described in the preceding finding and response thereto. (CCFF 971; Response to
CCFF q71). In determining the claims conveyed by an advertisement and whether it was likely
to mislead reasonable consumers, the ad must be considered as a whole, including any
qualifications included in the ad. (PCL 999, 16, 68; PFF 949241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be

free for the consumer when it was not. The ad informed consumers in writing that the free offer
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was for a specific TurboTax SKU, “TurboTax Federal Free Edition” or “Absolute Zero”; that the
free offer had qualifications based on the complexity of a consumer’s tax return, by stating “for
simple US returns only”; and that consumers could learn more about the qualifications by
“See[ing] offer details at TurboTax.com.” (GX323 (Intuit); PFF 9244). Complaint Counsel
offered no evidence that the written disclosures were not visible to consumers (PFF 4230), nor
could they given the prominence of those disclosures and the benchmarking analysis showing
that the disclosures were consistent with disclosures in comparable ads (PFF 99232-241). The ad
also informed consumers in spoken narrative that the free offer was for a specific SKU by stating
“Turbolax Absolute Zero lets you file your taxes for free,” and the spoken narrative also
referenced the TurboTax website, TurboTax.com. (GX323 (Intuit) (emphasis added)).
Complaint Counsel offered no evidence that these words could not be heard by consumers. (PFF
1231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel also offered no evidence that the ad was likely to
mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence
establishes that reasonable consumers would understand the language highlighted in the

Proposed Finding and described above as setting forth qualifications to use the free product,
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details of which were available if desired on the TurboTax website. (PFF 99241-246, 302-330,
334). Even without those disclosures, consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

73. The TurboTax “Never a Sellout” ad aired during the 2016 Super Bowl game. (GX322

(Complaint Counsel) at CC-00006795-96; GX342 (Complaint Counsel) 9 25, at CC-
00006911; see also Johnson (Intuit) Tr. 657-658).

Response to Finding No. 73:

The Proposed Finding is incomplete and misleading because it fails to explain why Intuit
aired the ad during the 2016 Super Bowl. Intuit did so to target consumers likely to have simple
tax returns and who would therefore qualify for the free offer with the message that TurboTax

Free Edition is available for free to consumers with simple tax returns. (Johnson (Intuit) Tr. 662;

PFF 99191-192, 196). Consumers with simple tax returns are ‘_
_, and the Super Bowl occurs during the “First Peak” of

tax season, “when the majority of Simple Filers prepare and file their taxes.” (PFF 196;
Johnson (Intuit) Tr. 654-655). Thus, airing the ad during the Super Bowl allowed Intuit to
inform taxpayers with simple tax returns that they could file for free using TurboTax Free
Edition. (PFF 4191). While it is undoubtedly true that some taxpayers without simple returns
watch the Super Bowl, the ad stated clearly and unequivocally that only a specific TurboTax
SKU would be free (and that TurboTax SKU was, in fact, free), that TurboTax Free Edition was
for simple tax returns only, and that details about those qualifications were available at the

TurboTax website.
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3. TurboTax Television and Video Ads TY 2017
a. Fish

74. (GX325 is a true and correct copy of the 15-second TurboTax “Fish” ad. (GX325 (Intuit);
GX342 (Complaint Counsel) 4 31, at CC-00006913).

Response to Finding No. 74:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

75. The following is a transcription of the words spoken in the 15-second TurboTax “Fish”
ad:

[swordfish screaming]
MAN: At least your taxes are free.
[all three men laugh]
VOICE OVER: Intuit TurboTax.
(GX325 (Intuit); GX342 (Complaint Counsel) 9 32, at CC-00006913-14).

Response to Finding No. 75:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad also contained disclosures about qualifications. (See CCFF
976; Response to CCFF q76). In determining the claims conveyed by an advertisement and
whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be

free for the consumer when it was not. The ad informed consumers in writing that the free offer
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was for a specific TurboTax SKU, “Absolute Zero”; that the free offer had qualifications based
on the complexity of a consumer’s tax return, by stating “for simple US returns”; and that
consumers could learn more about the qualifications by “See[ing] offer details at
TurboTax.com.” (GX325 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible to consumers, (PFF 9230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 99470-527).

109



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 116 of 1386 * PUBLIC *

76. A disclaimer shown at 0:03 in the 15-second TurboTax “Fish” ad reads, “Dramatization.
AbsoluteZero product only. For simple U.S. returns. Offer may end without notice,
customer must file taxes before offer ends to file for free. See offer details at
TurboTax.com.” (GX325 (Intuit) at 0:03).

Response to Finding No. 76:

The Proposed Finding is incorrect, incomplete, and misleading because it wrongly refers
to language in the ad as a “disclaimer” and ignores other disclosures in the ad. The referenced
language also appears on screen at 0:02 and stays on screen for several seconds. (GX325
(Intuit)). Not mentioned in the Proposed Finding, the ad displays the “AbsoluteZero” product
name at 0:14 and it remains on screen for several seconds. (GX325 (Intuit)). Intuit used the
“AbsoluteZero” name in the ad because it was the name of the free TurboTax offer at the time
and Absolute Zero was truly free. (PFF q103). Further, the Proposed Finding fails to recognize
that by inviting consumers to “[s]ee offer details at TurboTax.com,” all content on the TurboTax
website—including detailed information about qualifications—was “integrated” into the ad, and
therefore all disclosures on the website are incorporated into the ad. (PFF 4328; CCFF 9455). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 999, 16,
68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “AbsoluteZero”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “See[ing] offer details at

TurbotTax.com.” (GX325 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
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written disclosures were not visible to consumers (PFF 94230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 9241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF q9470-527).

77. A true and correct copy of the 30-second TurboTax “Fish” ad is at GX324. (Shiller

(Complaint Counsel) Tr. 186-87; GX324 (Intuit); GX342 (Complaint Counsel) q 29, at
CC-00006913).
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Response to Finding No. 77:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

78. The following is a true and correct transcription of the words spoken in the 30-second
“Fish” TurboTax ad:

[grunting]

MAN IMPALED BY SWORDFISH: [swordfish screaming] Aww,
man. My lucky shirt.

MAN WITH FISHING POLE: At least your taxes are free.

MAN CARRYING BEVERAGES: [seeing man impaled by
swordfish] What happened?

MAN WITH FISHING POLE: It’s his lucky shirt

MAN CARRYING BEVERAGES: Well, with TurboTax
AbsoluteZero, at least your taxes are free.

MAN WITH FISHING POLE: That’s what I said!
[all three men laugh]

VOICEOVER: Intuit TurboTax.

(GX324 (Intuit); GX342 (Complaint Counsel) 9 30, at CC-00006913; see
also Shiller (Complaint Counsel) Tr. 187).

Response to Finding No. 78:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (See CCFF q79;
Response to CCFF 979). In determining the claims conveyed by an advertisement and whether it
was likely to mislead reasonable consumers, the full ad and any integrated content must be

considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334).
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Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers through a spoken narrative
that the free offer was for a specific TurboTax SKU, “TurboTax Absolute Zero.” (GX324
(Intuit)). Complaint Counsel offered no evidence that these words were not audible. (PFF
9231). The ad also informed consumers in writing that the free offer was for a specific TurboTax
SKU, “AbsoluteZero”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “for simple US returns only”; and that consumers could learn
more about the qualifications by “See[ing] offer details at TurboTax.com.” (GX324 (Intuit); PFF
9244). Complaint Counsel offered no evidence that the written disclosures were not visible to
consumers, (PFF 94230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes

that the disclosures in the ad ensured that reasonable consumers understood that there were

113



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 120 of 1386 * PUBLIC *

qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

79. A disclaimer shown at 0:04 in the 30-second TurboTax “Fish ad reads, “Dramatization.

For simple U.S. returns. Offer may end without notice, customer must file taxes before
offer ends to file for free. See offer details at TurboTax.com.” (GX324 (Intuit) at 0:04).

Response to Finding No. 79:

The Proposed Finding is incorrect, incomplete, and misleading because it wrongly refers
to language in the ad as a “disclaimer” and ignores other disclosures in the ad. Not mentioned in
the Proposed Finding is that the ad includes a verbal disclosure stating “With TurboTax Absolute
Zero, at least your taxes are free,” and also displayed the TurboTax Absolute Zero logo. (GX324
(Intuit)). Intuit used the “Absolute Zero” name in the ad because it was the name of the free
TurboTax offer at the time and Absolute Zero was truly free. (PFF §103). Further, the Proposed
Finding fails to recognize that by inviting consumers to “[s]ee offer details at TurboTax.com,” all
content on the TurboTax website—including detailed information about qualifications—was
“integrated” into the ad, and therefore all disclosures on the website are incorporated into the ad.
(PFF 4328; CCFF 9455). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be

free for the consumer when it was not. The ad informed consumers through a spoken narrative

114



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 121 of 1386 * PUBLIC *

that the free offer was for a specific TurboTax SKU, “TurboTax Absolute Zero.” (GX324
(Intuit)). Complaint Counsel offered no evidence that these words were not audible. (PFF
9231). The ad also informed consumers in writing that the free offer was for a specific TurboTax
SKU, “AbsoluteZero”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “[f]or simple U.S. returns”; and that consumers could learn
more about the qualifications by “[s]ee[ing] offer details at TurbotTax.com.” (GX324 (Intuit);
PFF 9244). Complaint Counsel offered no evidence that the written disclosures were not visible
to consumers (PFF 9230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 9241-246, 302-330, 334). Even without those disclosures,

reasonable consumers understand that free tax-preparation offers are qualified, that their ability
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to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF 944470-527).

80. The TurboTax “Fish” ads aired on television between January 17, 2018, and February 5,
2018. (GX60 (Intuit) at CC-00000669).

Response to Finding No. 80:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

b. Guzman

81.  Atrue and correct copy of the 15-second “Guzman” TurboTax ad is at GX344. (GX344
(Intuit); GX342 (Complaint Counsel) q 34, at CC-00006914).

Response to Finding No. 81:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

82.  The 15-second “Guzman” TurboTax ad includes the following claim: “But hey, at least
my taxes are free.” (GX344 (Intuit) at 0:08).

Response to Finding No. 82:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (See CCFF 983;
Response to CCFF 983). Not mentioned in the Proposed Finding is that the referenced quote—
“But hey, at least my taxes are free”—is spoken while the actor holds up a cellphone with a blue

screen clearly displaying the TurboTax Absolute Zero logo, indicating that the free offer is for
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Absolute Zero. (GX344 (Intuit)). In determining the claims conveyed by an advertisement and
whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “AbsoluteZero”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “See[ing] offer details at
TurboTax.com.” (GX344 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes

that the disclosures in the ad ensured that reasonable consumers understood that there were
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qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).
83. A disclaimer shown at 0:05 in the “Guzman” TurboTax ad reads, “Screen simulated.
AbsoluteZero product only. For simple U.S. returns. Offer may end without notice,

customer must file taxes before offer ends to file for free. See offer details at
TurboTax.com.” (GX344 (Intuit) at 0:05).

Response to Finding No. 83:

The Proposed Finding is incorrect, incomplete, and misleading because it wrongly refers
to language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX344 includes a
written disclosure informing consumers that the free offer was for the “AbsoluteZero product
only,” which appears on screen for several seconds. (GX344 (Intuit)). Intuit used the “Absolute
Zero” name in the ad because it was the name of the free TurboTax offer at the time and Absolute
Zero was truly free. (PFF q103). Further, the Proposed Finding fails to recognize that by
inviting consumers to “[s]ee offer details at TurboTax.com,” all content on the TurboTax
website—including detailed information about qualifications—was “integrated” into the ad, and
therefore all disclosures on the website are incorporated into the ad. (PFF 4328; CCFF 9455). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 999, 16,
68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or

impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
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free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “AbsoluteZero”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] offer details at
TurbotTax.com.” (GX344 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible to consumers (PFF 94230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 9241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability

to qualify for that offering depends on the complexity of their tax returns, and that additional
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information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF 44470-527).

84. The “Guzman” TurboTax ad aired on television between January 31, 2018, and February
20, 2018. (GX60 (Intuit) at CC-00000669).

Response to Finding No. 84:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

c. Cruise

85.  Atrue and correct copy of the 30-second “Cruise” TurboTax ad is at GX345. (GX345
(Intuit); GX342 (Complaint Counsel) q 35, at CC-00006914).

Response to Finding No. 85:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is

therefore outside the relevant statute of limitations. (See COL 99147-156).

86.  The 30-second “Cruise” TurboTax ad includes the following claim: “Hey, at least your
taxes are free....With TurboTax AbsoluteZero, at least your taxes are free.” (GX345
(Intuit) at 0:08).

Response to Finding No. 86:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. Not mentioned
in the Proposed Finding is that the ad included a written disclosure that appeared for several
seconds stating “For simple U.S. returns” and “See offer details at TurboTax.com.” (GX345
(Intuit)). Also not mentioned is that the ad displayed the TurboTax Absolute Zero logo. (GX345

(Intuit)). In addition, the Proposed Finding fails to recognize that by inviting consumers to
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“[s]ee offer details at TurboTax.com,” all content on the TurboTax website—including detailed
information about qualifications—was “integrated” into the ad and should be considered when
assessing the ad’s disclosures. (PFF 9328; CCFF 9455). In determining the claims conveyed by
an advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad verbally informed consumers that the free offer
was for “AbsoluteZero.” (GX345 (Intuit)). Complaint Counsel offered no evidence that these
words were not audible. (PFF 4231). The ad also informed consumers in writing that the free
offer was for a specific TurboTax SKU, “AbsoluteZero”; that the free offer had qualifications
based on the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and
that consumers could learn more about the qualifications by “[s]ee[ing] offer details at
TurbotTax.com.” (GX345 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).
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The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

87. The “Cruise” TurboTax ad aired on television between January 7, 2018, and January 26,
2018. (GX60 (Intuit) at CC-00000669).

Response to Finding No. 87:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

d. Baby

88. A true and correct copy of the 15-second “Baby” TurboTax ad is at GX346. (GX346
(Intuit); GX342 (Complaint Counsel) q 36, at CC-00006914).

Response to Finding No. 88:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is

therefore outside the relevant statute of limitations. (See COL 99147-156).
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89. The 15-second “Baby” TurboTax ad includes the following claim: “At least your taxes
are free.” (GX346 (Intuit) at 0:11).

Response to Finding No. 89:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. Not mentioned
in the Proposed Finding is that the ad included a written disclosure that appeared for several
seconds stating “AbsoluteZero product only. For simple U.S. returns” and “See offer details at
TurboTax.com.” (GX346 (Intuit)). Also not mentioned is that the ad displays the TurboTax
Aboslute Zero logo. (GX346 (Intuit)). In addition, the Proposed Finding fails to recognize that
by inviting consumers to “[s]ee offer details at TurboTax.com,” all content on the TurboTax
website—including detailed information about qualifications—was “integrated” into the ad and
should be considered when assessing the ad’s disclosures. (PFF 9328; CCFF 9455). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 9909, 16,
68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “AbsoluteZero”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] offer details at
TurbotTax.com.” (GX346 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the

written disclosures were not visible (PFF 9230), nor could they given the prominence of those
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disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

90. The “Baby” TurboTax ad aired on television for TY 2017. (GX61 (Intuit) at CC-
00000683).

Response to Finding No. 90:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is

therefore outside the relevant statute of limitations. (See COL q9147-156).
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e. Anthem Launch

91. A true and correct copy of the 45-second “Anthem Launch” TurboTax ad is at GX347.
(GX347 (Intuit); GX342 (Complaint Counsel) § 37, at CC-00006914).

Response to Finding No. 91:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

92. The 45-second “Anthem Launch” TurboTax ad includes the following claim: “With
TurboTax AbsoluteZero, at least your taxes are free.” (GX347 (Intuit) at 0:06).

Response to Finding No. 92:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. Not mentioned
in the Proposed Finding is that the ad included a written disclosure that appeared for several
seconds stating “For simple U.S. returns” and “See offer details at TurboTax.com.” (GX347
(Intuit)). Also not mentioned is that the ad displays the TurboTax Absolute Zero logo. (GX347
(Intuit)). In addition, the Proposed Finding fails to recognize that by inviting consumers to
“[s]ee offer details at TurboTax.com,” all content on the TurboTax website—including detailed
information about qualifications—was “integrated” into the ad and should be considered when
assessing the ad’s disclosures. (PFF 9328; CCFF 9455). In determining the claims conveyed by
an advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be

free for the consumer when it was not. The ad verbally informed consumers that the free offer
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was for “AbsoluteZero.” (GX347 (Intuit)). Complaint Counsel offered no evidence that these
words were not audible. (PFF 4231). The ad also informed consumers in writing that the free
offer was for a specific TurboTax SKU, “AbsoluteZero”; that the free offer had qualifications
based on the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and
that consumers could learn more about the qualifications by “[s]ee[ing] offer details at
TurbotTax.com.” (GX347 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible (PFF 4230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 99232-241).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are

qualified, that their ability to qualify for that offering depends on the complexity of their tax
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returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

93. The “Anthem Launch” TurboTax ad aired on television for TY 2017. (GX61 (Intuit) at
CC-00000683).

Response to Finding No. 93:

The Proposed Finding and the underlying ad should not be considered in this proceeding
because the challenged ad aired in Tax Year 2017 and has not aired since. The challenged ad is
therefore outside the relevant statute of limitations. (See COL 99147-156).

4. TurboTax Television and Video Ads TY 2018 and TY 2019

94.

.; see also Ryan (Intuit) Tr. 698)

Response to Finding No. 94:

The Proposed Finding is inaccurate and misleading because it fails to mention that only a
portion of Intuit’s TurboTax marketing budget for television is spent on ads for free TurboTax
SKUs. (Ryan (Intuit) Tr. 698). Depending on the year, Intuit spends “as little as zero [percent],
and as much as maybe 30 percent” of its “TV and radio advertising” budget on TurboTax Free
Edition. (Ryan (Intuit) Tr. 698).

Moreover, the Proposed Finding does not support an inference that the challenged
television ads expressly or impliedly claimed that all TurboTax products were free or that
TurboTax would necessarily be free for the consumer when it was not. The fact that Intuit spent
money on television advertising is not evidence that such advertising conveyed any claim
asserted by Complaint Counsel or that reasonable consumers were likely to be deceived by the

ads. To the contrary, the lack of consumer complaints is strong evidence that consumers were

127



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 134 of 1386 * PUBLIC *

not deceived by the challenged television advertisements that ran in Tax Year 2018. (See PFF
99632, 637, 639, 641-647).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege in the challenged television ads. Instead, the
undisputed testimony from Intuit’s executives establishes that Intuit did not intend for any of the
ads to claim that all TurboTax products are free or that TurboTax would be free for a consumer
when that was not the case. (See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).
Intuit’s mission and values—including its focus on customers and its commitment to integrity
without comprise—are integral to the company and drive its business and marketing strategies,
including the advertising for free TurboTax SKUs. (See PFF §34). Intuit’s TurboTax
advertisements consequently go through a months-long iterative process during which ads are
carefully reviewed—by Intuit’s marketing team, outside ad agencies, and legal team—to ensure

they are not deceptive or misleading. (See PFF 162-163).

95. F
; see also Ryan (Intuit) Tr. 698).

Response to Finding No. 95:

The Proposed Finding is inaccurate and misleading because it fails to mention that only a
portion of Intuit’s TurboTax marketing budget for television is spent on ads for free TurboTax
SKUs. (Ryan (Intuit) Tr. 698). Depending on the year, Intuit spends “as little as zero [percent],
and as much as maybe 30 percent” of its “TV and radio advertising” budget on TurboTax Free
Edition. (Ryan (Intuit) Tr. 698).

Moreover, the Proposed Finding does not support an inference that the challenged
television ads expressly or impliedly claimed that all TurboTax products were free or that

TurboTax would necessarily be free for the consumer when it was not. The fact that Intuit spent
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money on television advertising is not evidence that such advertising conveyed any claim
asserted by Complaint Counsel or that reasonable consumers were likely to be deceived by the
ads. To the contrary, the lack of consumer complaints is strong evidence that consumers were
not deceived by the challenged television advertisements that ran in Tax Year 2018. (See PFF
99632, 637, 639, 641-647).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege in the challenged television ads. Instead, the
undisputed testimony from Intuit’s executives establishes that Intuit did not intend for any of the
ads to claim that all TurboTax products are free or that TurboTax would be free for a consumer
when that was not the case. (See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).
Intuit’s mission and values—including its focus on customers and its commitment to integrity
without comprise—are integral to the company and drive its business and marketing strategies,
including the advertising for free TurboTax SKUs. (See PFF §34). Intuit’s TurboTax
advertisements consequently go through a months-long iterative process during which ads are
carefully reviewed—Dby Intuit’s marketing team, outside ad agencies, and legal team—to ensure
they are not deceptive or misleading. (See PFF q162-163).

b. Lawyer

96. A true and correct copy of the 60-second “Lawyer” TurboTax ad is at GX328. (GX328
(Intuit); GX342 (Complaint Counsel) 9 56, at CC-00006923).

Response to Finding No. 96:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the

attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
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running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 9225, 810, 824).

97. The following is a true and correct transcription of the words spoken in the 60-second
“Lawyer” TurboTax ad:

LAWYER: Free free free free free free free free free free. Free free.
Free free free free. Free free free. Free free free free free. Free free
free free free free free free.

SECOND LAWYER: Free! Free!

JUDGE: Free free. Free.

LAWYER: Free free free. Free free free free free free free free free.
Free free free free free free free! Free free free free free. Free free
free free. Free free free free free free!

JUROR: (applauding) Free.

OTHER JURORS: Free. Free. Free. Free. Free. [gavel]
UNIDENTIFIED VOICES: Free free free.

VOICEOVER: That’s right. TurboTax Free is free. Free, free free
free.

(GX328 (Intuit); GX342 (Complaint Counsel) § 57, at CC-00006923).

Response to Finding No. 97:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (See CCFF 998;
Response to CCFF 998). In determining the claims conveyed by an advertisement and whether it
was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX328 (Intuit) (“That’s right. TurboTax Free is Free.”)).

As Mr. Rubin explained, “TurboTax Free” was how Intuit referred to TurboTax Free Edition
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during that year, consistent with how it referred to the other TurboTax SKUs. (PFF 9227). The
reference to “TurboTax Free” in the audio disclosure was thus meant to convey the specific free
SKU being advertised—namely, TurboTax Free Edition. (PFF 9227). And after just a single
year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily
updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition”
to make the ads even clearer. (PFF 9357). Further, the Proposed Finding also fails to mention
that the ad included a written disclosure stating “Free Edition product only. For simple U.S.
returns” and “See details at turbotax.com.” (GX328 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (PFF 9223; see also PFF 9224). The ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX328 (Intuit); PFF 9244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 9230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 4232-241). The ad also

informed consumers through a spoken narrative that the free offer was for a specific TurboTax
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SKU, “TurboTax Free.” (GX328 (Intuit)). Complaint Counsel offered no evidence that these
words were not audible. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
any of the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

98. The disclaimer shown at 0:57 in the 60-second “Lawyer” TurboTax ad says, “Free

Edition product only. For simple U.S. returns. Offer subject to change. See details at
turbotax.com.” (GX328 (Intuit) at 0:57).

Response to Finding No. 98:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer.” Further, the Proposed Finding is just a snippet of the full ad

that actually ran and Complaint Counsel have omitted critical information for evaluating the
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advertisement, including that the ad contained other disclosures about qualifications, including
an audio disclosure that free offer was for a specific SKU, TurboTax Free Edition. (See CCFF
997; Response to CCFF 9497). The Proposed Finding also fails to recognize that by inviting
consumers to “[s]ee offer details at turbotax.com,” all content on the TurboTax website—
including detailed information about qualifications—was “integrated” into the ad and should be
considered when assessing the ad’s disclosures. (PFF 9328; CCFF 455). In determining the
claims conveyed by an advertisement and whether it was likely to mislead reasonable consumers,
the full ad and any integrated content must be considered. (PCL 9, 16, 68; PFF 9241, 313,
320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “See[ing] details at turbotax.com.”
(GX328 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures
were not visible to consumers (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 949232-241). The ad also informed consumers through a spoken
narrative that the free offer was for a specific TurboTax SKU, “TurboTax Free.” (GX328
(Intuit)). Complaint Counsel offered no evidence that these words were not audible. (PFF

°31).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

99. A true and correct copy of the 30-second “Lawyer” TurboTax ad is at GX329. (Shiller
(Complaint Counsel) Tr. 182; GX329 (Intuit)).

Response to Finding No. 99:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention

of running such ads again in the future. (See PFF 9225, 810, 8§24).
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100. The following is a true and correct transcription of the words spoken in the 30-second
“Lawyer” TurboTax ad:

LAWYER: Free free free free free free free free free. Free free free.
Free free free. Free free free free free. Free free free free free free
free free. Free free free free free free!

JUROR: (applauding) Free!

OTHER JURORS: Free. Free. [gavel] Free.

UNIDENTIFIED VOICES: Free free free.
VOICEOVER: That’s right. TurboTax Free is free. Free, free free free.

(GX329 (Intuit); GX342 (Complaint Counsel) 459; see also Shiller
(Complaint Counsel) Tr. 182-83).

Response to Finding No. 100:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (See CCFF 101; Response to CCFF 4101). In determining the claims conveyed
by an advertisement and whether it was likely to mislead reasonable consumers, the full ad and
any integrated content must be considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX329 (Intuit) (“That’s right. TurboTax Free is free.”)).
As Mr. Rubin explained, “TurboTax Free” was how Intuit referred to TurboTax Free Edition
during that year, consistent with how it referred to the other TurboTax SKUs. (PFF 9227). The
reference to “TurboTax Free” was thus meant to convey the specific SKU being advertised—
namely TurboTax Free Edition. (PFF 9227). Complaint Counsel offered no evidence that these
words were not audible. (PFF 9231). And after just a single year of using “TurboTax Free” in
certain Tax Year 2018 advertisements, Intuit voluntarily updated the video advertisements in Tax

Year 2019 to have the logo say “TurboTax Free Edition” to make the ads even clearer. (PFF
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9357). Further, the Proposed Finding also fails to mention that the ad included a written
disclosure stating “Free Edition product only. For simple U.S. returns” and “See details at
turbotax.com.” (GX329 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (PFF 9223; see also PFF 9224). The ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX329 (Intuit); PFF 9244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 9230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 4232-241). The ad also
informed consumers through a spoken narrative that the free offer was for a specific TurboTax
SKU, “TurboTax Free.” (GX329 (Intuit)). Complaint Counsel offered no evidence that these
words were not audible. (PFF 94231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s

executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
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products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 99241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF 44470-527).

101. A written disclaimer shown at 0:26 in the 30-second “Lawyer” TurboTax ad says, “Free
Edition product only. For simple U.S. returns. Offer subject to change. See details at
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turbotax.com.” (GX329 (Intuit) at 0:26. See also, GX342 (Complaint Counsel) 9 156, at
CC-00006978) (screenshot of disclaimer) (depicted below)).

infurt

v turbotaxfree

Free, free free free.

No audio disclaimer accompanies the short, written disclaimer pictured above. (GX329
(Intuit) at 0:26). The same disclaimer was used in GX326 (Complaint Counsel) (TY 2018
Crossword TurboTax Ad), GX327 (Complaint Counsel) (TY 2018 Big Kick TurboTax
Ad), and GX332 (Complaint Counsel) (TY 2018 Spelling Bee TurboTax Ad) and other
TurboTax “Free, Free, Free, Free” television ads in TY 2018.

Response to Finding No. 101:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores the disclosures that ran in the ad. The Proposed
Finding also incorrectly states that there is “[n]o audio disclaimer.” In fact, GX329 includes a
verbal disclosure informing consumers that the free offer was for the “TurboTax Free” SKU.
(GX329 (Intuit); see CCFF 9100, Response to CCFF §100). Further, the Proposed Finding fails
to recognize that by inviting consumers to “See offer details at TurboTax.com,” all content on the
TurboTax website—including detailed information about qualifications—was “integrated” into
the ad, and therefore all disclosures on the website are incorporated into the ad. (PFF 9328;

CCFF 9455). In determining the claims conveyed by an advertisement and whether it was likely
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to mislead reasonable consumers, the full ad and any integrated content must be considered.
(PCL 999, 16, 68; PFF 9241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad, or the ads
shown in GX326 (FTC) (TY 2018 Crossword TurboTax Ad), GX327 (FTC) (TY 2018 Big Kick
TurboTax Ad), GX332 (FTC) (TY 2018 Spelling Bee TurboTax Ad), or any other TurboTax
“Free, Free, Free, Free” campaign television ads from TY 2018 expressly or impliedly claimed
that all TurboTax products were free or that TurboTax would necessarily be free for the consumer
when it was not. The ads informed consumers in writing that the free offer was for a specific
TurboTax SKU, “Free Edition”; that the free offer had qualifications based on the complexity of
a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that consumers could learn
more about the qualifications by “[s]ee[ing] details at turbotax.com.” (GX329 (Intuit); PFF
9244). Complaint Counsel offered no evidence that the written disclosures were not visible to
consumers (PFF 94230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF 99232-241). The ad also informed consumers through a spoken narrative that the free
offer was for a specific TurboTax SKU, “TurboTax Free.” (GX329 (Intuit)). Complaint Counsel
offered no evidence that these words were not audible. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870). The ad also informed consumers

in spoken narrative that the free offer was for a specific TurboTax product, referencing

139



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 146 of 1386 * PUBLIC *

“TurboTax Free.” (GX329 (Intuit)). Complaint Counsel offered no evidence these words could
not be heard by consumers. (PFF 4231).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 99241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF 44470-527).

102.  The “Lawyer” TurboTax ads aired on television in connection with TY 2018. (Shiller

(Complaint Counsel) Tr. 183; GX60 (Intuit) at CC-00000668-69; GX61 (Intuit) at CC-
00000682-83).

Response to Finding No. 102:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 49225, 810, 824).

103. The “Lawyer” TurboTax ads aired on television in connection with TY 2019. (Shiller
(Complaint Counsel) Tr. 183).
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Response to Finding No. 103:

The Proposed Finding is incomplete and misleading because it implies that Intuit ran the
same TurboTax television ads in Tax Year 2018 and Tax Year 2019. That is not correct. Intuit
voluntarily updated the written disclosures used in its television advertisements for TurboTax
Free Edition in Tax Year 2019, including those used in the “Lawyer” ads. (Compare RX1112
(Intuit), with GX328 (Intuit); see also Shiller (FTC) Tr. 244-245). For example, the title card
displayed at the end of Tax Year 2019 television advertisements was updated to refer to
“TurboTax Free Edition,” instead of “TurboTax Free” as used in Tax Year 2018. (Compare
RX1112 (Intuit), with GX328 (Intuit)). The disclosures in Tax Year 2019 video ads were also
made larger, with higher contrast, and updated to read “TurboTax Free Edition is for simple U.S.
returns only. See if you qualify at turbotax.com.” (Compare RX1112 (Intuit), with GX328
(Intuit)). Intuit’s executives explained that those changes were made as part of Intuit’s
continuing efforts to be clear with consumers and to improve clarity in its advertising. (Ryan
(Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

104. The “Lawyer” TurboTax ads appeared on television throughout the United States at least

2,115 times on at least 124 television networks between November 1, 2018, and April 18,

2019. (GX342 (Complaint Counsel) 9 60-61, at CC-00006924-25; see also Shiller
(Complaint Counsel) Tr. 183).

Response to Finding No. 104:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Lawyer” ad it is referring to. As described in response to the preceding finding (See
Response to CCFF 9103), different versions of the Lawyer ad aired in Tax Years 2018 and 2019,
and the version aired in Tax Year 2019 had larger font and higher contrast, with updated
disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and below that,

“TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com.”
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(Compare RX1112 (Intuit), with GX328 (Intuit); see Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr.
1560-1563). Intuit’s executives explained that those changes were made as part of Intuit’s
continuing efforts to be clear with consumers and to improve clarity in the advertising. (Ryan
(Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF q1676-677),
even though the Lawyer ad on its own was aired at least 2,115 times on at least 124 television
networks during Tax Year 2018 alone, is strong evidence that reasonable consumers were not
deceived by the Lawyer ad or any of the other challenged advertisements that ran in Tax Year
2018 (see PFF 99632, 637, 639, 641-647).

c. Movie Credits

105. A true and correct copy of a 30-second “Movie Credits” TurboTax ad is at GX299.
(Shiller (Complaint Counsel) Tr. 183-84; GX299 (Intuit); GX342 (Complaint Counsel)
9 63, at CC-00006926).

Response to Finding No. 105:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 99225, 810, 824).

106. The following is a true and correct transcription of the words spoken in the 30-second
“Movie Credits” TurboTax ad:
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[music plays]

MAN: Free. Free free free.
[explosion]

[music plays]

VOICEOVER: That’s right. TurboTax Free is free. Free, free free
free.

(GX299 (Intuit); GX342 (Complaint Counsel) q 64, at CC-00006926; see also Shiller
(Complaint Counsel) Tr. 184).

Response to Finding No. 106:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (See CCFF 4107,
Response to CCFF §107). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX299 (Intuit)). As Mr. Rubin explained, “TurboTax
Free” was how Intuit referred to TurboTax Free Edition during that year, consistent with how it
referred to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus
meant to convey the specific SKU being advertised, as reflected in the written disclosure
appearing on the same title card at the end of the advertisement. (PFF 9227). And after just a
single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily
updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition”

to make the ads even clearer. (PFF 94357). The Proposed Finding also fails to mention that the
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included a written disclosure stating “Free Edition product only. For simple U.S. returns” and
“See details at turbotax.com.” (GX299 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (PFF 9223; see also PFF 94224). The ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX299 (Intuit); PFF 9244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 4230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 9232-241). The ad also
informed consumers through a spoken narrative that the free offer was for a specific TurboTax
SKU, “TurboTax Free.” (GX299 (Intuit)). Complaint Counsel offered no evidence that these
words were not audible. (PFF 94231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).
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The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

107.  The disclaimer shown at 0:28 in the 30-second “Movie Credits” TurboTax ad says, “Start

now at turbotax.com|.] Free Edition product only. For simple U.S. returns. Offer subject
to change. See details at turbotax.com.” (GX299 (Intuit) at 0:28).

Response to Finding No. 107:

The Proposed Finding is incorrect, incomplete, and misleading because it wrongly refers
to language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX299 includes a
verbal disclosure informing consumers that the free oftfer was for the “TurboTax Free” SKU.
(GX299 (Intuit); see CCFF 99105-106; Responses to CCFF 94105-106). Further, the Proposed
Finding fails to recognize that by inviting consumers to “[s]ee details at TurboTax.com,” all
content on the TurboTax website—including detailed information about qualifications—was
“integrated” into the ad, and therefore all disclosures on the website are incorporated into the ad.
(PFF 4328; CCFF 9455). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be

considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).
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Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”
(GX299 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures
were not visible to consumers (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 99232-241). The ad also informed consumers through a spoken
narrative that the free offer was for a specific TurboTax SKU, “TurboTax Free.” (GX299
(Intuit)). Complaint Counsel offered no evidence that these words were not audible. (PFF
1231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures

in the ad ensured that reasonable consumers understood that there were qualifications for the free
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TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 99241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF 944470-527).
108. A true and correct copy of a version of the 30-second “Movie Credits” TurboTax ad
containing a different disclaimer is at GX330 (“Movie Credit Ad Version 2”). (GX330
(Intuit)).

Response to Finding No. 108:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 4225, 810, 824). Further, the Proposed
Finding incorrectly refers to the language in the ad as a “disclaimer,” when it is a disclosure.

109. The following is a true and correct transcription of the words spoken in the Movie Credit
Ad Version 2:

[music plays]

MAN: Free. Free free free.
[explosion]

[music plays]

VOICEOVER: That’s right. TurboTax Free is free. Free, free free
free.

(GX330 (Intuit); GX342 (Complaint Counsel) 9 66, CC-00006926).
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Response to Finding No. 109:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (CCFF q110; Response to CCFF q110). In determining the claims conveyed by
an advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX330 (Intuit)). As Mr. Rubin explained, “TurboTax
Free” was how Intuit referred to TurboTax Free Edition during that year, consistent with how it
referred to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus
meant to convey the specific SKU being advertised, as reflected in the written disclosure
appearing on the same title card at the end of the advertisement. (PFF 9227). And after just a
single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily
updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition”
to make the ads even clearer. (PFF 94357). The Proposed Finding also fails to mention that the
ad included a written disclosure stating “Free Edition product only. For simple U.S. returns” and
“See details at turbotax.com.” (GX330 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (PFF 4223; see also PFF 94224). The ad informed

consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
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product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX330 (Intuit); PFF 9244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 4230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 99232-241). The ad also
informed consumers through a spoken narrative that the free offer was for a specific TurboTax
SKU, “TurboTax Free.” (GX330 (Intuit)). Complaint Counsel offered no evidence that these
words were not audible. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are

qualified, that their ability to qualify for that offering depends on the complexity of their tax
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returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF §9470-527).

110.  The disclaimer shown at 0:28 in the Movie Credit Ad Version 2 says, “Free Edition
product only. For simple U.S. returns. Offer subject to change. See details at

turbotax.com.” (GX330 (Intuit) at 0:28).

Response to Finding No. 110:

The Proposed Finding is incorrect, incomplete, and misleading. It is wrong because the
language telling consumers “Free Edition product only. For simple U.S. returns. Offer subject to
change. See details at turbotax.com” appears at 0:27, not 0:28, and stays visible for several
seconds. (GX330 (Intuit)). It is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX330 includes a
verbal disclosure informing consumers that the free offer was for the “TurboTax Free” SKU.
(GX330 (Intuit); see CCFF q109; Response to CCFF q109). Further, the Proposed Finding fails
to recognize that by inviting consumers to “[s]ee details at TurboTax.com,” all content on the
TurboTax website—including detailed information about qualifications—was “integrated” into
the ad, and therefore all disclosures on the website are incorporated into the ad. (PFF 9328;
CCFF 9455). In determining the claims conveyed by an advertisement and whether it was likely
to mislead reasonable consumers, the full ad and any integrated content must be considered.
(PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that

consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”
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(GX330 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures
were not visible to consumers (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 949232-241). The ad also informed consumers in spoken narrative
that the free offer was for a specific TurboTax product, referencing “TurboTax Free.” (GX330
(Intuit)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF qq167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 9241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on

the TurboTax website. (PFF q9470-527).
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111.  Atrue and correct copy of the 15-second “Movie Credits” TurboTax ad is at GX331.
(GX331 (Intuit).

Response to Finding No. 111:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 99225, 810, 824).

112.  The following is a true and correct transcription of the words spoken in the 15-second
“Movie Credits” TurboTax ad:

[music plays]
MAN: Free. Free free free.
[explosion, music plays]

VOICEOVER: That’s right. TurboTax Free is free. Free, free free
free.

(GX331 (Intuit); GX342 (Complaint Counsel) 9§ 68, at CC-00006927).

Response to Finding No. 112:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (See CCFF 9[113; Response to CCFF 113). In determining the claims conveyed
by an advertisement and whether it was likely to mislead reasonable consumers, the full ad and
any integrated content must be considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX331 (Intuit)). As Mr. Rubin explained, “TurboTax
Free” was how Intuit referred to TurboTax Free Edition during that year, consistent with how it

referred to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus
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meant to convey the specific SKU being advertised, as reflected in the written disclosure
appearing on the same title card at the end of the advertisement. (PFF 9227). And after just a
single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily
updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition”
to make the ads even clearer. (PFF 4357). The Proposed Finding also fails to mention that the
ad included a written disclosure stating “Free Edition product only. For simple U.S. returns” and
“See details at turbotax.com.” (GX331 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (PFF 9223; see also PFF 94224). The ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX331 (Intuit); PFF 9244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 9230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 4232-241). The ad also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX331 (Intuit)). Complaint Counsel offered no evidence these

words could not be heard by consumers. (PFF 9231).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

113.  The disclaimer shown at 0:12 in the 15-second “Movie Credits” TurboTax ad says, “Free

Edition product only. For simple U.S. returns. Offer subject to change. See details at
turbotax.com.” (GX331 (Intuit) at 0:12).

Response to Finding No. 113:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX331 also
includes a verbal disclosure informing consumers that the free offer was for the “TurboTax Free”
SKU. (GX331 (Intuit); see CCFF §112; Response to CCFF §112). Further, the Proposed

Finding fails to recognize that by inviting consumers to “[s]ee details at TurboTax.com,” all
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content on the TurboTax website—including detailed information about qualifications—was
“integrated” into the ad, and therefore all disclosures on the website are incorporated into the ad.
(PFF 9328; CCFF 9455). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”
(GX331 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures
were not visible to consumers (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 99232-241). The ad also informed consumers in spoken narrative
that the free offer was for a specific TurboTax product, referencing “TurboTax Free.” (GX331
(Intuit)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870). The ad also informed consumers
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in spoken narrative that the free offer was for a specific TurboTax product, referencing
“TurboTax Free.” (GX331 (Intuit)). Complaint Counsel offered no evidence these words could
not be heard by consumers. (PFF 4231).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 99241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF q9470-527).

114.  The “Movie Credits” TurboTax ads aired on television in connection with TY 2018.

(Shiller (Complaint Counsel) Tr. 184; GX60 (Intuit) at CC-00000668-69; GX61 (Intuit)
at CC-00000682-83).

Response to Finding No. 114:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 49225, 810, 824).

115. The “Movie Credits” TurboTax ads aired on television in connection with TY 2019.
(Shiller (Complaint Counsel) Tr. 184).
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Response to Finding No. 115:

The Proposed Finding is incomplete and misleading because it is unclear which version
or versions of the “Movie Credits” ad it is referring to. Complaint Counsel have cited no “Movie
Credits” advertisement from Tax Year 2019. GX299, GX330, and GX331 are from Tax Year
2018. (See CCFF q9105-106, 108; Responses to CCFF 4105-106, 108). Moreover, the
Proposed Finding misleadingly implies that Intuit ran the same TurboTax television ads in Tax
Year 2018 and Tax Year 2019. That is not correct. Intuit voluntarily updated the written
disclosures used in its television advertisements for TurboTax Free Edition in Tax Year 2019,
including those used in the “Movie Credits” ads. (Compare, e.g., RX1400 (Intuit), with GX299
(Intuit); see also Shiller (FTC) Tr. 244-245). For example, the title card displayed at the end of
Tax Year 2019 television advertisements was updated to refer to “TurboTax Free Edition,”
instead of “TurboTax Free” as used in Tax Year 2018. (Compare, e.g., RX1400 (Intuit), with
GX299 (Intuit)). The disclosures in Tax Year 2019 video ads were also made larger, with higher
contrast, and updated to read “TurboTax Free Edition is for simple U.S. returns only. See if you
qualify at turbotax.com.” (Compare, e.g., RX1400 (Intuit), with GX299 (Intuit)). Intuit’s
executives explained that those changes were made as part of Intuit’s continuing efforts to be
clear with consumers and to improve clarity in its advertising. (Ryan (Intuit) Tr. 726-727; Rubin
(Intuit) Tr. 1560-1563).

116. The “Movie Credits” TurboTax ads appeared on television throughout the United States
at least 4,651 times on at least 195 television networks between November 1, 2018, and

April 18, 2019. (GX342 (Complaint Counsel) 9 69-70, at CC-00006927-28; see also
Shiller (Complaint Counsel) Tr. 184).

Response to Finding No. 116:

The Proposed Finding is incomplete and misleading because it is unclear which version

of the “Movie Credits” ad it is referring to. As described in response to the preceding finding

157



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 164 of 1386 * PUBLIC *

(see Response to CCFF q115), different versions of the “Movie Credits” ad aired in Tax Years
2018 and 2019, and the version aired in Tax Year 2019 had larger font and higher contrast, with
updated disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and
below that, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com.” (Compare, e.g., RX1400 (Intuit), with GX299 (Intuit); see Ryan (Intuit) Tr. 726-
727; Rubin (Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were made
as part of Intuit’s continuing efforts to be clear with consumers and to improve clarity in the
advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF q1676-677),
even though the Movie Credits ad on its own was aired at least 4,651 times on at least 195
television networks during Tax Year 2018 alone, is strong evidence that reasonable consumers
were not deceived by the “Movie Credits” ad or any of the other challenged advertisements that
ran in Tax Year 2018 (see PFF 9632, 637, 639, 641-647).

117. The “Movie Credits” TurboTax ads appeared throughout the United States at least 6,216

times on 721 at least television networks between November 1, 2019, and July 15, 2020.

(GX342 (Complaint Counsel) 49 90-91, CC-00006940-41; see also Shiller (Complaint
Counsel) Tr. 184).

Response to Finding No. 117:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Movie Credits” ad it is referring to. As described in response to the preceding findings

(see Responses to CCFF q4115-116), different versions of the “Movie Credits” ad aired in Tax
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Years 2018 and 2019, and the version aired in Tax Year 2019 had larger font and higher contrast,
with updated disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and
below that, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com.” (Compare, e.g., RX1400 (Intuit), with GX299 (Intuit); see Ryan (Intuit) Tr. 726-
727; Rubin (Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were made
as part of Intuit’s continuing efforts to be clear with consumers and to improve clarity in the
advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Movie Credits” ad on its own was aired at least 6,216 times on at least 721
television networks during Tax Year 2019 alone, is strong evidence that reasonable consumers
were not deceived by the “Movie Credits” ad or any of the other challenged advertisements that
ran in Tax Year 2019 (see PFF 9632, 637, 639, 641-647).

d. Game Show

118. A true and correct copy of the 30-second “Game Show” TurboTax ad is at GX59. (Shiller
(Complaint Counsel) Tr. 180-81; GX59 (Complaint Counsel); GX342 (Complaint
Counsel) q 51, at CC-00006920).

Response to Finding No. 118:

The Proposed Finding is misleading because the cited exhibit (GX59 (FTC)) is not a copy
of the ad, but rather a low-quality screen recording taken from a third-party website. (See GX59
(FTC)). Intuit has no other specific response except to note that the challenged ad aired in Tax

Year 2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
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attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 9225, 810, 824).

119. In the 30-second “Game Show” TurboTax ad, the word “free” is repeated dozens of
times. (GX59 (Complaint Counsel; Shiller (Complaint Counsel) Tr. 181)).

Response to Finding No. 119:

The Proposed Finding is incomplete and misleading because Complaint Counsel have
omitted critical information for evaluating the advertisement, including that the ad contained
disclosures about qualifications. (See CCFF 94/120-124; Responses to CCFF 99120-124). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 999, 16,
68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX59 (FTC)). As Mr. Rubin explained, “TurboTax Free”
was how Intuit referred to TurboTax Free Edition during that year, consistent with how it referred
to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus meant to
convey the specific SKU being advertised, as reflected in the written disclosure appearing on the
same title card at the end of the advertisement. (PFF 9227). And after just a single year of using
“TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily updated the video
advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition” to make the ads
even clearer. (PFF 9357). The Proposed Finding also fails to mention that the ad included a
written disclosure stating “Free Edition product only. For simple U.S. returns” and “see details

at turbotax.com.” (GX59 (FTC)).
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Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 94221). The ad does not state anything about TurboTax until
the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX59 (FTC); see also PFF 9294). The ad informed consumers in
writing that the free offer was for a specific TurboTax SKU, stating “Free Edition product only”;
that the free offer had qualifications based on the complexity of a consumer’s tax return, by
stating “[f]or simple U.S. returns”; and that consumers could learn more about the qualifications
by “[s]ee[ing] details at turbotax.com.” (GX59 (FTC); PFF 9244). Complaint Counsel offered
no evidence that the written disclosures were not visible (PFF 4230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ad also informed consumers
in spoken narrative that the free offer was for a specific TurboTax product, referencing
“TurboTax Free.” (GX59 (FTC)). Complaint Counsel offered no evidence these words could
not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).
The Proposed Finding also does not support an inference that the ad was likely to mislead

reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
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reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

120. A true and correct copy of the 15-second “Game Show” TurboTax ad is at GX356.
(GX356 (Intuit); GX342 (Complaint Counsel) § 51, at CC-00006921).

Response to Finding No. 120:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 9225, 810, 824).

121.  Inthe 15-second “Game Show” TurboTax ad, the word “free” is repeated multiple times.
(GX356 (Intuit)).

Response to Finding No. 121:

The Proposed Finding is incomplete and misleading because Complaint Counsel have
omitted critical information for evaluating the advertisement, including that the ad contained
disclosures about qualifications. (See CCFF qq119-124; Responses to CCFF q119-124). In

determining the claims conveyed by an advertisement and whether it was likely to mislead
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reasonable consumers, the full ad and any integrated content must be considered. (PCL 9909, 16,
68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX356 (Intuit)). As Mr. Rubin explained, “TurboTax
Free” was how Intuit referred to TurboTax Free Edition during that year, consistent with how it
referred to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus
meant to convey the specific SKU being advertised, as reflected in the written disclosure
appearing on the same title card at the end of the advertisement. (PFF 4227). And after just a
single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily
updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition”
to make the ads even clearer. (PFF 4357). The Proposed Finding also fails to mention that the
ad included a written disclosure stating “Free Edition product only. For simple U.S. returns” and
“See details at turbotax.com.” (GX356 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 9221). The ad does not state anything about TurboTax until
the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX356 (Intuit); see also PFF 4294). The ad informed consumers
in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition product
only”; that the free offer had qualifications based on the complexity of a consumer’s tax return,
by stating “[f]or simple U.S. returns”; and that consumers could learn more about the

qualifications by “[s]ee[ing] details at turbotax.com.” (GX356 (Intuit); PFF 94244). Complaint
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Counsel offered no evidence that the written disclosures were not visible (PFF 4230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 99232-241). The ad also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX356 (Intuit)). Complaint Counsel offered no evidence these
words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 99470-527).
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122.  The “Game Show” TurboTax ads feature two contestants answering “free” to every
question in a game show. (GX59 (Complaint Counsel); GX356 (Intuit); GX342
(Complaint Counsel) 9 52, at CC-00006921).

Response to Finding No. 122:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisements, including that they contained disclosures about qualifications. (See CCFF
99123-124; Responses to CCFF 99123-124). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ads verbally informed consumers that the
free offer was for “TurboTax Free.” (GX59 (FTC); GX356 (Intuit)). As Mr. Rubin explained,
“TurboTax Free” was how Intuit referred to TurboTax Free Edition during that year, consistent
with how it referred to the other TurboTax SKUs. (PFF 4227). The reference to “TurboTax
Free” was thus meant to convey the specific SKU being advertised, as reflected in the written
disclosure appearing on the same title card at the end of the advertisement. (PFF 9227). And
after just a single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit
voluntarily updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax
Free Edition” to make the ads even clearer. (PFF 4357). The Proposed Finding also fails to
mention that the ads included a written disclosure stating “Free Edition product only. For simple
U.S. returns” and “See details at turbotax.com.” (GX59 Complaint Counsel); GX356 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a

claim about TurboTax at all. (PFF 94221). The ads do not state anything about TurboTax until the
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end of the ads, when they informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX59 (FTC); GX356 (Intuit); see also PFF 4294). The ads
informed consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free
Edition product only”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “[f]or simple U.S. returns”; and that consumers could learn
more about the qualifications by “[s]ee[ing] details at turbotax.com.” (GX59 (FTC); GX356
(Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures were not
visible (PFF 9230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF 99232-241). The ads also informed consumers in spoken narrative that the free offer
was for a specific TurboTax product, referencing “TurboTax Free.” (GX59 (FTC); GX356
(Intuit)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence

establishes that the disclosures in the ads ensured that reasonable consumers understood that
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there were qualifications for the free TurboTax SKU being advertised, the nature and character of
those qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334).
Even without those disclosures, reasonable consumers understand that free tax-preparation offers
are qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF §9470-527).

123.  The “Game Show” TurboTax ads include the following claim: “That’s right, TurboTax

free is free. Free, free free free.” (Shiller (Complaint Counsel) Tr. 181; GX59 (Complaint
Counsel) at 00:31; GX356 (Intuit) at 00:10).

Response to Finding No. 123:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ads that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (CCFF q9123-124; Responses to CCFF 4123-124). In determining the claims
conveyed by an advertisement and whether it was likely to mislead reasonable consumers, the
full ad and any integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320,
334).

The Proposed Finding fails to mention that the ads verbally informed consumers that the
free offer was for “TurboTax Free.” (GX59 (FTC); GX356 (Intuit)). As Mr. Rubin explained,
“TurboTax Free” was how Intuit referred to TurboTax Free Edition during that year, consistent
with how it referred to the other TurboTax SKUs. (PFF 4227). The reference to “TurboTax
Free” was thus meant to convey the specific SKU being advertised, as reflected in the written
disclosure appearing on the same title card at the end of the advertisement. (PFF 9227). And
after just a single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit
voluntarily updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax

Free Edition” to make the ads even clearer. (PFF 4357). The Proposed Finding also fails to
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mention that the ads include written disclosures stating “Free Edition product only. For simple
U.S. returns” and “See details at turbotax.com.” (GX59 (FTC); GX356 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 94221). The ads do not state anything about TurboTax until the
end of the ads, when they informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX59 (FTC); GX356 (Intuit); see also PFF 4294). In addition, the
ads informed consumers in writing that the free offer was for a specific TurboTax SKU, stating
“Free Edition product only”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “[f]or simple U.S. returns”; and inviting consumers to “[s]ee
details at turbotax.com.” (GX59 (FTC); GX356 (Intuit); PFF 9244). Complaint Counsel offered
no evidence that the written disclosures were not visible (PFF 9230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ads also informed
consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX59 (FTC); GX356 (Intuit)). Complaint Counsel offered no
evidence these words could not be heard by consumers. (PFF §231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).
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The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence
establishes that the disclosures in the ad ensured that reasonable consumers understood that there
were qualifications for the free TurboTax SKU being advertised, the nature and character of
those qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334).
Even without those disclosures, reasonable consumers understand that free tax-preparation offers
are qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

124.  The “Game Show” TurboTax ads include the following written disclaimer which appears
for a few seconds in small font at the bottom of the screen: “Free Edition product only.

For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (GX59
(Complaint Counsel) at 00:32; GX356 (Intuit) at 00:14).

Response to Finding No. 124:

The Proposed Finding is incorrect, incomplete, and misleading. It is wrong because in
GX356, the language telling consumers “Free Edition product only. For simple U.S. returns.
Offer subject to change. See details at turbotax.com” appears at 0:11, not 0:14, and appears for
several seconds. (GX356 (Intuit)). Additionally, the scroll bar showing the time of the ad itself
is not visible in GX59, which is a recording of the ad from a third-party website. (GX59 (FTC)).
It is incomplete and misleading because it wrongly refers to language in the ad as a “disclaimer”
and ignores other disclosures in the ad. GX59 and GX356 also include a verbal disclosure
informing consumers that the free offer was for the “TurboTax Free” SKU. (GX59 (FTC);

GX356 (Intuit); CCFF 99119, 121; Responses to CCFF 119, 121). Further, the Proposed
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Finding fails to recognize that by inviting consumers to “[s]ee details at TurboTax.com,” all
content on the TurboTax website—including detailed information about qualifications—was
“integrated” into the ads, and therefore all disclosures on the website are incorporated into the
ads. (PFF 9328; CCFF 9455). In determining the claims conveyed by an advertisement and
whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ads informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”
(GX59 (FTC); GX356 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible to consumers (PFF 9230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ads also informed
consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX59 (FTC); GX356 (Intuit)). Complaint Counsel offered no
evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s

executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax

170



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 177 of 1386 * PUBLIC *

products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. The evidence establishes that the
disclosures in the ads ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

125. The “Game Show” TurboTax ads aired on television in connection with TY 2018. (Shiller

(Complaint Counsel) Tr. 181-82; GX60 (Intuit) at CC-00000668-69; GX61 (Intuit) at
CC-00000682-83).

Response to Finding No. 125:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 49225, 810, 824).

126. The “Game Show” TurboTax ads aired on television in connection with TY 2019. (Shiller
(Complaint Counsel) Tr. 181-82).
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Response to Finding No. 126:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Game Show” ad it is referring to. Complaint Counsel have cited no “Game Show”
advertisement from Tax Year 2019. GX59 and GX356 are from Tax Year 2018. (See CCFF
118, 120; Responses to CCFF 4118, 120).

Moreover, the Proposed Finding misleadingly implies that Intuit ran the same TurboTax
television ads in Tax Year 2018 and Tax Year 2019. That is not correct. Intuit voluntarily
updated the written disclosures used in its television advertisements for TurboTax Free Edition in
Tax Year 2019, including those used in the “Game Show” ads. (Compare, e.g., RX1115 (Intuit),
with GX356 (Intuit); see also Shiller (FTC) Tr. 244-245). For example, the title card displayed at
the end of Tax Year 2019 television advertisements was updated to refer to “TurboTax Free
Edition,” instead of “TurboTax Free” as used in Tax Year 2018. (Compare, e.g., RX1115 (Intuit),
with GX356 (Intuit)). The disclosures in Tax Year 2019 video ads were also made larger, with
higher contrast, and updated to read “TurboTax Free Edition is for simple U.S. returns only. See
if you qualify at turbotax.com.” (Compare, e.g., RX1115 (Intuit), with GX356 (Intuit)). Intuit’s
executives explained that those changes were made as part of Intuit’s continuing efforts to be
clear with consumers and to improve clarity in its advertising. (Ryan (Intuit) Tr. 726-727; Rubin
(Intuit) Tr. 1560-1563).

127.  The “Game Show” TurboTax ads appeared on television throughout the United States at

least 5,858 times on at least 140 networks between November 1, 2018, and April 18,

2019. (GX342 (Complaint Counsel) 9 54-55, at CC-00006921-22; see also Shiller
(Complaint Counsel) Tr. 181-82).

Response to Finding No. 127:

The Proposed Finding is incomplete and misleading because it is unclear which version

of the “Game Show” ad it is referring to. As described in response to the preceding finding (see
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Response to CCFF 9126), different versions of the “Game Show” ad aired in Tax Years 2018 and
2019, and the version aired in Tax Year 2019 had larger font and higher contrast, with updated
disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and below that,
“TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com.”
(Compare, e.g., RX1115 (Intuit), with GX356 (Intuit); see Ryan (Intuit) Tr. 726-727; Rubin
(Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were made as part of
Intuit’s continuing efforts to be clear with consumers and to improve clarity in the advertising.
(Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Game Show” ad on its own was aired at least 5,858 times on at least 140
television networks during Tax Year 2018 alone, is strong evidence that reasonable consumers
were not deceived by the “Game Show” ad or any of the other challenged advertisements that ran
in Tax Year 2018 (see PFF 99632, 637, 639, 641-647).

128.  The “Game Show” TurboTax ads appeared throughout the United States at least 4,656

times on at least 214 television networks between November 1, 2019, and July 15, 2020.

(GX342 (Complaint Counsel) 9 88-89, at CC-00006938-39; see also Shiller (Complaint
Counsel) Tr. 181-82).

Response to Finding No. 128:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Game Show” ad it is referring to. As described in response to the preceding findings (see

Responses to CCFF q9126-127), different versions of the “Game Show” ad aired in Tax Years
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2018 and 2019, and the version aired in Tax Year 2019 had larger font and higher contrast, with
updated disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and
below that, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com.” (Compare, e.g., RX1115 (Intuit), with GX356 (Intuit); see Ryan (Intuit) Tr. 726-
727; Rubin (Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were made
as part of Intuit’s continuing efforts to be clear with consumers and to improve clarity in the
advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Game Show” ad on its own was aired at least 4,656 times on at least 214
television networks during Tax Year 2019 alone, is strong evidence that reasonable consumers
were not deceived by the “Game Show” ad or any of the other challenged advertisements that ran
in Tax Year 2019 (see PFF 99632, 637, 639, 641-647).

e. Court Reporter

129. A true and correct copy of a 15-second “Court Reporter” TurboTax ad is at GX348.
(Shiller (Complaint Counsel) Tr. 176; GX348 (Intuit); GX342 (Complaint Counsel) 9 39,
at CC-00006915).

Response to Finding No. 129:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in for the last four years. Moreover, the binding Consent Order with the

attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
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running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention

of running such ads again in the future. (See PFF 9225, 810, 824).

130.  The 15-second “Court Reporter” TurboTax ad features a court stenographer transcribing a
legal proceeding that only used the word “free.” (GX348 (Intuit); GX342 (Complaint
Counsel) § 39, at CC-00006915).

Response to Finding No. 130:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisements, including that the ad contained disclosures about qualifications. (See CCFF
9131-132; Responses to CCFF 99131-132). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX348 (Intuit)). As Mr. Rubin explained, “TurboTax
Free” was how Intuit referred to TurboTax Free Edition during that year, consistent with how it
referred to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus
meant to convey the specific SKU being advertised, as reflected in the written disclosure
appearing on the same title card at the end of the advertisement. (PFF 94227). And after justa
single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily
updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition”
to make the ads even clearer. (PFF 9357). The Proposed Finding also fails to mention that the
ad included a written disclosure stating “Free Edition product only. For simple U.S. returns” and
“See details at turbotax.com.” (GX348 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or

impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
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free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 94221). The ad does not state anything about TurboTax until
the end of the ads, when they informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX348 (Intuit); see also PFF 9294). In addition, the ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX348 (Intuit); PFF 9244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 4230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 99232-241). The ad also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX348 (Intuit)). Complaint Counsel offered no evidence these
words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax

would necessarily be free for them when it was not. To the contrary, the evidence establishes
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that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

131.  The 15-second “Court Reporter” TurboTax ad includes the following claim: “That’s right,

TurboTax free is free. Free, free free free.” (GX348 (Intuit) at 00:09; see also Shiller
(Complaint Counsel) Tr. 176).

Response to Finding No. 131:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ads that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (CCFF q9123-124; Responses to CCFF 4123-124). In determining the claims
conveyed by an advertisement and whether it was likely to mislead reasonable consumers, the
full ad and any integrated content must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320,
334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX348 (Intuit)). As Mr. Rubin explained, “TurboTax
Free” was how Intuit referred to TurboTax Free Edition during that year, consistent with how it
referred to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus
meant to convey the specific SKU being advertised, as reflected in the written disclosure
appearing on the same title card at the end of the advertisement. (PFF 94227). And after justa
single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily

updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition”
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to make the ads even clearer. (PFF 4357). The Proposed Finding also fails to mention that the
ad included a written disclosure stating “Free Edition product only. For simple U.S. returns” and
“See details at turbotax.com.” (GX348 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 9221). The ad does not state anything about TurboTax until
the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX348 (Intuit); see also PFF 9294). In addition, the ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and inviting consumers to “[s]ee details at
turbotax.com.” (GX348 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 99232-241). The ad also informed consumers in spoken narrative
that the free offer was for a specific TurboTax product, referencing “TurboTax Free.” (GX348
(Intuit)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s

executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
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products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence
establishes that the disclosures in the ad ensured that reasonable consumers understood that there
were qualifications for the free TurboTax SKU being advertised, the nature and character of
those qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334).
Even without those disclosures, reasonable consumers understand that free tax-preparation offers
are qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

132.  The 15-second “Court Reporter” TurboTax ad includes the following written disclaimer
which appears for a few seconds in small font at the bottom of the screen: “Free Edition

product only. For simple U.S. returns. Offer subject to change. See details at
turbotax.com.” (GX348 (Intuit) at 00:10).

Response to Finding No. 132:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX348 also
includes a verbal disclosure informing consumers that the free offer was for the “TurboTax Free”
SKU. (GX348 (Intuit); CCFF 4130; Response to CCFF q130). Further, the Proposed Finding
fails to recognize that by inviting consumers to “[s]ee details at TurboTax.com,” all content on
the TurboTax website—including detailed information about qualifications—was “integrated”

into the ad, and therefore all disclosures on the website are incorporated into the ad. (PFF 4328;
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CCFF 9455). In determining the claims conveyed by an advertisement and whether it was likely
to mislead reasonable consumers, the full ad and any integrated content must be considered.
(PCL 999, 16, 68; PFF 9241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”
(GX348 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures
were not visible to consumers (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 949232-241). The ad also informed consumers in spoken narrative
that the free offer was for a specific TurboTax product, referencing “TurboTax Free.” (GX348
(Intuit)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ad to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead

reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
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reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 99241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF 944470-527).
133.  The “Court Reporter” TurboTax ad appeared on television throughout the United States at
least 1,358 times on at least 112 television networks between November 1, 2018, and

April 18, 2019. (GX342 (Complaint Counsel) 9 40-41, at CC-00006915-16; see also
Shiller (Complaint Counsel) Tr. 177).

Response to Finding No. 133:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Court Reporter” ad it is referring to. Different versions of the “Court Reporter” ad aired
in Tax Years 2018 and 2019, and the version aired in Tax Year 2019 had larger font and higher
contrast, with updated disclosures that stated in the middle of the title card, “TurboTax Free
Edition,” and below that, “TurboTax Free Edition is for simple U.S. returns only. See if you
qualify at turbotax.com.” (Compare RX1112 (Intuit) with GX348 (Intuit); see also Ryan (Intuit)
Tr. 726-727; Rubin (Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were
made as part of Intuit’s continuing efforts to be clear with consumers and to improve clarity in
the advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads

were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
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by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Court Reporter” ad on its own was aired at least 1,358 times on at least 112
television networks during Tax Year 2018 alone, is strong evidence that reasonable consumers
were not deceived by the “Court Reporter” ad or any of the other challenged advertisements that
ran in Tax Year 2018 (see PFF 9632, 637, 639, 641-647).
134.  The “Court Reporter” TurboTax ad appeared on television throughout the United States at
least 1,502 times on at least 126 television networks between November 1, 2019, and

July 15, 2020. (GX342 (Complaint Counsel) 99 84-85, at CC-00006936-37; see also
Shiller (Complaint Counsel) Tr. 177).

Response to Finding No. 134:

The Proposed Finding is incomplete and misleading because it is unclear which version
or versions of the “Court Reporter” ad it is referring to. As described in response to the
preceding finding (see Response to CCFF 133), different versions of the Court Reporter ad
aired in Tax Years 2018 and 2019, and the version aired in Tax Year 2019 had larger font and
higher contrast, with updated disclosures that stated in the middle of the title card, “TurboTax
Free Edition,” and below that, “TurboTax Free Edition is for simple U.S. returns only. See if you
qualify at turbotax.com.” (Compare RX1112 (Intuit) with GX348 (Intuit); see also Ryan (Intuit)
Tr. 726-727; Rubin (Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were
made as part of Intuit’s continuing efforts to be clear with consumers and to improve clarity in
the advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted

by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
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the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF q1676-677),
even though the “Court Reporter” ad on its own was aired at least 1,502 times on at least 126
television networks during Tax Year 2019 alone, is strong evidence that reasonable consumers
were not deceived by the “Court Reporter” ad or any of the other challenged advertisements that
ran in Tax Year 2019 (see PFF 9632, 637, 639, 641-647).

f. Crossword

135.  Atrue and correct copy of the 15-second “Crossword” TurboTax ad is at GX326. (Shiller
(Complaint Counsel) Tr. 177-78; GX326 (Complaint Counsel); GX342 (Complaint
Counsel) 42, at CC-00006916).

Response to Finding No. 135:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 99225, 810, 824).
136. The 15-second “Crossword” TurboTax ad features an older man sitting at a kitchen table

working on a crossword puzzle where all the answers to the puzzle are the word “free.”
(GX326 (Complaint Counsel); GX342 (Complaint Counsel) 9 42, at CC-00006916-17).

Response to Finding No. 136:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (CCFF 49137-
138; Responses to CCFF 44137-138). In determining the claims conveyed by an advertisement
and whether it was likely to mislead reasonable consumers, the full ad and any integrated content

must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).
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The Propose Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX326 (FTC)). As Mr. Rubin explained, “TurboTax Free”
was how Intuit referred to TurboTax Free Edition during that year, consistent with how it referred
to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus meant to
convey the specific SKU being advertised, as reflected in the written disclosure appearing on the
same title card at the end of the advertisement. (PFF 4227). And after just a single year of using
“TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily updated the video
advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition” to make the ads
even clearer. (PFF 4357). The Proposed Finding also fails to mention that the ad included a
written disclosure stating “Free Edition product only. For simple U.S. returns” and “See details
at turbotax.com.” (GX326 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 9221). The ad does not state anything about TurboTax until
the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX326 (FTC); see also PFF 4294). In addition, the ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX326 (FTC); PFF 94244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 9230), nor could

they given the prominence of those disclosures and the benchmarking analysis showing that the
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disclosures were consistent with those in comparable ads (PFF 99232-241). The ad also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX326 (Intuit)). Complaint Counsel offered no evidence these
words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF qq167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

137. The 15-second “Crossword” TurboTax ad includes the following claim: “That’s right,

TurboTax free is free. Free, free free free.” (GX326 (Complaint Counsel) at 00:10; see
also Shiller (Complaint Counsel) Tr. 178).
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Response to Finding No. 137:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained other disclosures about qualifications. (CCFF
99137-138; Responses to CCFF q9137-138). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free.” (GX326 (FTC)). As Mr. Rubin explained, “TurboTax Free”
was how Intuit referred to TurboTax Free Edition during that year, consistent with how it referred
to the other TurboTax SKUs. (PFF 9227). The reference to “TurboTax Free” was thus meant to
convey the specific SKU being advertised, as reflected in the written disclosure appearing on the
same title card at the end of the advertisement. (PFF 94227). And after just a single year of using
“TurboTax Free” in certain Tax Year 2018 advertisements, Intuit voluntarily updated the video
advertisements in Tax Year 2019 to have the logo say “TurboTax Free Edition” to make the ads
even clearer. (PFF 9357). The Proposed Finding also fails to mention that the ad included a
written disclosure stating “Free Edition product only. For simple U.S. returns” and “See details
at turbotax.com.” (GX326 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 94221). The ad does not state anything about TurboTax until
the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax

SKU that had qualifications. (GX326 (FTC); see also PFF 4294). In addition, the ad informed
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consumers in writing that the free offer was for a specific TurboTax SKU, stating “Free Edition
product only”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “[f]or simple U.S. returns”; and that consumers could learn more about the
qualifications by “[s]ee[ing] details at turbotax.com.” (GX326 (FTC); PFF 9244). Complaint
Counsel offered no evidence that the written disclosures were not visible (PFF 4230), nor could
they given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 99232-241). The ad also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX326 (Intuit)). Complaint Counsel offered no evidence these
words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even

without those disclosures, reasonable consumers understand that free tax-preparation offers are
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qualified, that their ability to qualify for that offering depends on the complexity of their tax

returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 49470-527).

138.  The 15-second “Crossword” TurboTax ad includes the following written disclaimer
which appears for a few seconds in small font at the bottom of the screen: “Free Edition
product only. For simple U.S. returns. Offer subject to change. See details at
turbotax.com.” (GX326 (Complaint Counsel) at 00:11).

Response to Finding No. 138:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX326 also
includes a verbal disclosure informing consumers that the free offer was for the “TurboTax Free”
SKU. (GX326 (Complaint Counsel; see CCFF q136; Response to CCFF 9136). Further, the
Proposed Finding fails to recognize that by inviting consumers to “[s]ee details at
TurboTax.com,” all content on the TurboTax website—including detailed information about
qualifications—was “integrated” into the ad, and therefore all disclosures on the website are
incorporated into the ad. (PFF 9328; CCFF 94455). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”

(GX326 (FTC); PFF 9244). Complaint Counsel offered no evidence that the written disclosures
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were not visible to consumers (PFF 9230), nor could they given the prominence of those
disclosures and the benchmarking analysis showing that the disclosures were consistent with
those in comparable ads (PFF 949232-241). The ad also informed consumers in spoken narrative
that the free offer was for a specific TurboTax product, referencing “TurboTax Free.” (GX326
(FTC)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ad to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 94241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF q9470-527).

139. The 15-second “Crossword” TurboTax ad aired on television in connection with TY
2018. (Shiller (Complaint Counsel) Tr. 178-79; GX61 (Intuit) at CC-00000682-83).
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Response to Finding No. 139:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 99225, 810, 824).

140. The 15-second “Crossword” TurboTax ad aired on television in connection with TY
2019. (Shiller (Complaint Counsel) Tr. 178-79).

Response to Finding No. 140:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Crossword” ad it is referring to. Complaint Counsel have cited no “Crossword”
advertisement from Tax Year 2019. GX348 is from Tax Year 2018. (See CCFF 9135; Response
to CCFF 9135).

Moreover, the Proposed Finding misleadingly implies that Intuit ran the same TurboTax
television ads in Tax Year 2018 and Tax Year 2019. That is not correct. Intuit voluntarily
updated the written disclosures used in its television advertisements for TurboTax Free Edition in
Tax Year 2019, including those used in the “Crossword” ads. (Compare RX1398 (Intuit), with
GX326 (Intuit); see also Shiller (FTC) Tr. 244-245). For example, the title card displayed at the
end of Tax Year 2019 television advertisements was updated to refer to “TurboTax Free Edition,”
instead of “TurboTax Free” as used in Tax Year 2018. (Compare RX1398 (Intuit), with GX326
(Intuit)). The disclosures in Tax Year 2019 video ads were also made larger, with higher contrast,
and updated to read “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com.” (Compare RX1398 (Intuit), with GX326 (Intuit)). Intuit’s executives explained

that those changes were made as part of Intuit’s continuing efforts to be clear with consumers
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and to improve clarity in its advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-
1563).

141. The “Crossword” TurboTax ad appeared on television throughout the United States at
least 1,187 times on at least 55 television networks between November 1, 2018, and April
18, 2019. (GX342 (Complaint Counsel) 9 44-45, at CC-00006917-18; see also Shiller
(Complaint Counsel) Tr. 178-79).

Response to Finding No. 141:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Crossword” ad it is referring to. As described in response to the preceding finding (see
Response to CCFF q140), different versions of the “Crossword” ad aired in Tax Years 2018 and
2019, and the version aired in Tax Year 2019 had larger font and higher contrast, with updated
disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and below that,
“TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com.”
(See Response to CCFF 4[140; see also Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).
Intuit’s executives explained that those changes were made as part of Intuit’s continuing efforts
to be clear with consumers and to improve clarity in the advertising. (Ryan (Intuit) Tr. 726-727;
Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Crossword” ad on its own was aired at least 1,187 times on at least 55

television networks during Tax Year 2018 alone, is strong evidence that reasonable consumers
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were not deceived by the “Crossword” ad or any of the other challenged advertisements that ran
in Tax Year 2018 (see PFF 99632, 637, 639, 641-647).

142.  The “Crossword” TurboTax ad appeared on television throughout the United States at
least 3,195 times on at least 327 television networks between November 1, 2019, and
July 15, 2020. (GX342 (Complaint Counsel) 9 86-87, at CC-00006937-38; see also
Shiller (Complaint Counsel) Tr. 178-79).

Response to Finding No. 142:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Crossword” ad it is referring to. As described in response to the preceding findings (see
Responses to CCFF 9140-141), different versions of the “Crossword” ad aired in Tax Years
2018 and 2019, and the version aired in Tax Year 2019 had larger font and higher contrast, with
updated disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and
below that, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com.” (See Response to CCFF q140; see also Ryan (Intuit) Tr. 726-727; Rubin (Intuit)
Tr. 1560-1563). Intuit’s executives explained that those changes were made as part of Intuit’s
continuing efforts to be clear with consumers and to improve clarity in the advertising. (Ryan
(Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Crossword” ad on its own was aired at least 3,195 times on at least 327

television networks during Tax Year 2019 alone, is strong evidence that reasonable consumers
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were not deceived by the “Crossword” ad or any of the other challenged advertisements that ran
in Tax Year 2019 (see PFF 99632, 637, 639, 641-647).

g. Football/“Big Kick”

143. A true and correct copy of the 60-second “Big Kick” TurboTax ad is at GX349. (GX349
(Intuit); GX342 (Complaint Counsel) 9 48, at CC-00006919).

Response to Finding No. 143:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 9225, 810, 824).
144. A true and correct copy of the 30-second “Big Kick” TurboTax ad is at GX327. (Shiller

(Complaint Counsel) Tr. 179-80; GX327 (Complaint Counsel); GX342 (Complaint
Counsel) g 46, at CC-00006918).

Response to Finding No. 144:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 99225, 810, 824).
145. The “Big Kick” TurboTax ads feature a young football player playing football and
reminiscing about his dad. “Free” is the only word spoken by the football player and dad

in the “Big Kick” TurboTax ads. (GX327 (Complaint Counsel); GX349 (Intuit); GX342
(Complaint Counsel) 9 46, at CC-00006918).

Response to Finding No. 145:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full

ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
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advertisements, including that the ads contained disclosures about qualifications. (See CCFF
99146-147; Responses to CCFF 99146-147). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ads verbally informed consumers that the
free offer was for “TurboTax Free.” (GX327 (FTC); GX349 (Intuit)). As Mr. Rubin explained,
“TurboTax Free” was how Intuit referred to TurboTax Free Edition during that year, consistent
with how it referred to the other TurboTax SKUs. (PFF 4227). The reference to “TurboTax
Free” was thus meant to convey the specific SKU being advertised, as reflected in the written
disclosure appearing on the same title card at the end of the advertisement. (PFF 94227). And
after just a single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit
voluntarily updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax
Free Edition” to make the ads even clearer. (PFF 4357). The Proposed Finding also fails to
mention that the ads included a written disclosure stating “Free Edition product only. For simple
U.S. returns” and “See details at turbotax.com.” (GX327 (FTC); GX349 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 94221). The ads do not state anything about TurboTax until the
end of the ads, when they informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX327 (FTC); GX349 (Intuit); see also PFF 4294). In addition,
the ads informed consumers in writing that the free offer was for a specific TurboTax SKU,

stating “Free Edition product only”; that the free offer had qualifications based on the complexity
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of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that consumers could learn
more about the qualifications by “See[ing] details at turbotax.com.” (GX327 (FTC); GX349
(Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures were not
visible (PFF 9230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF 99232-241). The ads also informed consumers in spoken narrative that the free offer
was for a specific TurboTax product, referencing “TurboTax Free.” (GX327 (FTC); GX349
(Intuit)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence
establishes that the disclosures in the ads ensured that reasonable consumers understood that
there were qualifications for the free TurboTax SKU being advertised, the nature and character of
those qualifications, and where additional detail was available. (PFF 9Y241-246, 302-330, 334).
Even without those disclosures, reasonable consumers understand that free tax-preparation offers

are qualified, that their ability to qualify for that offering depends on the complexity of their tax
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returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF §9470-527).

146. The “Big Kick” TurboTax ads include the following claim: “That’s right, TurboTax free
is free. Free, free free free.” (GX327 (Complaint Counsel) at 00:26; GX349 (Intuit) at
00:56; see also Shiller (Complaint Counsel) Tr. 179).

Response to Finding No. 146:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ads that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisements, including that the ads contained disclosures about qualifications. (CCFF qJ146-
147; Responses to CCFF q{146-147). In determining the claims conveyed by an advertisement
and whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ads verbally informed consumers that the
free offer was for “TurboTax Free.” (GX327 (FTC); GX349 (Intuit)). As Mr. Rubin explained,
“TurboTax Free” was how Intuit referred to TurboTax Free Edition during that year, consistent
with how it referred to the other TurboTax SKUs. (PFF 4227). The reference to “TurboTax
Free” was thus meant to convey the specific SKU being advertised, as reflected in the written
disclosure appearing on the same title card at the end of the advertisement. (PFF 9227). And
after just a single year of using “TurboTax Free” in certain Tax Year 2018 advertisements, Intuit
voluntarily updated the video advertisements in Tax Year 2019 to have the logo say “TurboTax
Free Edition” to make the ads even clearer. (PFF 4357). The Proposed Finding also fails to
mention that the ads included written disclosures stating “Free Edition product only. For simple
U.S. returns” and “See details at TurboTax.com.” (GX237 (FTC); GX349 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ads expressly or

impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
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free for the consumer when it was not. The ads informed consumers in writing that the free offer
was for a specific TurboTax SKU, stating “Free Edition product only”; that the free offer had
qualifications based on the complexity of a consumer’s tax return, by stating “[f]or simple U.S.
returns”; and inviting consumers to “[s]ee details at turbotax.com.” (GX327 (FTC); GX349
(Intuit); PFF 9244). Complaint Counsel offered no evidence that the written disclosures were not
visible (PFF 9230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF 99232-241). The ads also informed consumers in spoken narrative that the free offer
was for a specific TurboTax product, referencing “TurboTax Free.” (GX327 (FTC); GX349
(Intuit)). Complaint Counsel offered no evidence these words could not be heard by consumers.
(PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence
establishes that the disclosures in the ad ensured that reasonable consumers understood that there
were qualifications for the free TurboTax SKU being advertised, the nature and character of

those qualifications, and where additional detail was available. (PFF 9Y241-246, 302-330, 334).
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Even without those disclosures, reasonable consumers understand that free tax-preparation offers

are qualified, that their ability to qualify for that offering depends on the complexity of their tax

returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF §9470-527).

147.  The “Big Kick” TurboTax ads include the following written disclaimer which appears for
a few seconds in small font at the bottom of the screen: “Free Edition product only. For

simple U.S. returns. Offer subject to change. See details at turbotax.com.” (GX327
(Complaint Counsel) at 00:27; GX349 (Intuit) at 00:57).

Response to Finding No. 147:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX327 and GX349
also include a verbal disclosure informing consumers that the free offer was for the “TurboTax
Free” SKU. (GX327 (FTC); GX349 (Intuit); see CCFF 4146; Response to CCFF q146).
Further, the Proposed Finding fails to recognize that by inviting consumers to “[s]ee details at
TurboTax.com,” all content on the TurboTax website—including detailed information about
qualifications—was “integrated” into the ads, and therefore all disclosures on the website are
incorporated into the ads. (PFF 4328; CCFF 9455). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ads informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that

consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”
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(GX327 (FTC); GX349 (Intuit); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible to consumers (PFF 94230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 949232-241). The ads also informed
consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX327 (FTC); GX349 (Intuit)). Complaint Counsel offered no
evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. The evidence establishes that the
disclosures in the ads ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 99470-527).
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148. The “Big Kick” TurboTax ads aired on television in connection with TY 2017. (GX60
(Intuit) at CC-00000668-69).

Response to Finding No. 148:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2017 and has not aired since. Moreover, the binding Consent Order with the attorneys general of
all 50 states and the District of Columbia already prohibits Intuit from running this ad or
substantially similar ads in the future, and Intuit has disclaimed any intention of running such ads
again in the future. (See PFF 225, 810, 824.)

149. The “Big Kick” TurboTax ads aired on television in connection with TY 2018. (Shiller
(Complaint Counsel) Tr. 180; GX61 (Intuit) at CC-00000682-83).

Response to Finding No. 149:

Intuit has no specific response except to note that the challenged ads aired in Tax Year
2018 and have not aired since. Moreover, the binding Consent Order with the attorneys general
of all 50 states and the District of Columbia already prohibits Intuit from running this ad or
substantially similar ads in the future, and Intuit has disclaimed any intention of running such ads
again in the future. (See PFF 99225, 810, 824).
150. The “Big Kick” TurboTax ads appeared on television throughout the United States at
least 2,811 times on at least 139 television networks between November 1, 2018, and

April 18, 2019. (GX342 (Complaint Counsel) 9 49-50, at CC-00006919-20; see also
Shiller (Complaint Counsel) Tr. 180).

Response to Finding No. 150:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Big Kick” ad it is referring to. Moreover, the Proposed Finding does not support an
inference that the challenged ads were deceptive. The fact that ads aired is not evidence that the
ads conveyed the claim asserted by Complaint Counsel or that reasonable consumers were likely

to be deceived by the ads. To the contrary, the fact that Complaint Counsel have identified only
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175 even potentially relevant consumer complaints from the five years spanning Tax Years 2015-
2019 (see CCFF q9676-677), even though the “Big Kick” ad on its own was aired at least 2,811
times on at least 139 television networks during Tax Year 2018 alone, is strong evidence that
reasonable consumers were not deceived by the “Big Kick” ad or any of the other challenged
advertisements that ran in Tax Year 2018 (see PFF 9632, 637, 639, 641-647).

h. Spelling Bee

151. True and correct copies of two 30-second “Spelling Bee” TurboTax ads are at GX350 and
GX351. (GX350 (Intuit); GX351 (Intuit); GX342 (Complaint Counsel) § 73, at CC-
00006929)).

Response to Finding No. 151:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 99225, 810, 824).
152. A true and correct copy of the 15- second “Spelling Bee” TurboTax ad is at GX332.

(Shiller (Complaint Counsel) Tr. 184-85; GX332 (Complaint Counsel); GX342
(Complaint Counsel) 9§ 71, at CC-00006929).

Response to Finding No. 152:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 9225, 810, 8§24).
153.  The “Spelling Bee” TurboTax ads feature a spelling bee where “free” is the word being

spelled. (GX332 (Complaint Counsel); GX350 (Intuit); GX351 (Intuit); GX342
(Complaint Counsel) 9§ 71, at CC-00006929).
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Response to Finding No. 153:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisements, including that the ads contain disclosures about qualifications. (See CCFF
99154-155; Responses to CCFF 154-155). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ads verbally informed consumers that the
free offer was for “TurboTax Free.” (GX332 (FTC); GX350 (Intuit); GX351 (Intuit)). As Mr.
Rubin explained, “TurboTax Free” was how Intuit referred to TurboTax Free Edition during that
year, consistent with how it referred to the other TurboTax SKUs. (PFF 94227). The reference to
“TurboTax Free” was thus meant to convey the specific SKU being advertised, as reflected in the
written disclosure appearing on the same title card at the end of the advertisement. (PFF 9227).
And after just a single year of using “TurboTax Free” in certain Tax Year 2018 advertisements,
Intuit voluntarily updated the video advertisements in Tax Year 2019 to have the logo say
“TurboTax Free Edition” to make the ads even clearer. (PFF 94357). The Proposed Finding also
fails to mention that the ads include written disclosures stating “Free Edition product only. For
simple U.S. returns” and “See details at turbotax.com.” (GX332 (FTC); GX350 (Intuit); GX351
(Intuit)).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 9221). The ads do not state anything about TurboTax until the

end of the ads, when they informed viewers that the free offer applied to a specific TurboTax
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SKU that had qualifications. (GX332 (FTC); GX350 (Intuit); GX351 (Intuit); see also PFF
9294). The ads informed consumers in writing that the free offer was for a specific TurboTax
SKU, stating “Free Edition product only”; that the free offer had qualifications based on the
complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that consumers
could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.” (GX332
(FTC); GX350 (Intuit); GX351 (Intuit); PFF 9244). Complaint Counsel offered no evidence that
the written disclosures were not visible (PFF 9230), nor could they given the prominence of
those disclosures and the benchmarking analysis showing that the disclosures were consistent
with those in comparable ads (PFF 99232-241). The ads also informed consumers in spoken
narrative that the free offer was for a specific TurboTax product, referencing “TurboTax Free.”
(GX332 (FTC); GX350 (Intuit); GX351 (Intuit)). Complaint Counsel offered no evidence these
words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence
establishes that the disclosures in the ads ensured that reasonable consumers understood that

there were qualifications for the free TurboTax SKU being advertised, the nature and character of
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those qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334).
Even without those disclosures, reasonable consumers understand that free tax-preparation offers
are qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

154.  The “Spelling Bee” TurboTax ads include the following claim: “That’s right, TurboTax

free is free. Free, free free free.” (GX332 (Complaint Counsel) at 00:11; GX350 (Intuit)
at 00:26; GX351 (Intuit) at 00:26; see also Shiller (Complaint Counsel) Tr. 185).

Response to Finding No. 154:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ads that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ads contained disclosures about qualifications. (CCFF q9154-
155; Responses to CCFF q[{154-155). In determining the claims conveyed by an advertisement
and whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).

The Proposed Finding fails to mention that the ads verbally informed consumers that the
free offer was for “TurboTax Free.” (GX332 (FTC); GX350 (Intuit); GX351 (Intuit)). As Mr.
Rubin explained, “TurboTax Free” was how Intuit referred to TurboTax Free Edition during that
year, consistent with how it referred to the other TurboTax SKUs. (PFF 9227). The reference to
“TurboTax Free” was thus meant to convey the specific SKU being advertised, as reflected in the
written disclosure appearing on the same title card at the end of the advertisement. (PFF 4227).
And after just a single year of using “TurboTax Free” in certain Tax Year 2018 advertisements,
Intuit voluntarily updated the video advertisements in Tax Year 2019 to have the logo say
“TurboTax Free Edition” to make the ads even clearer. (PFF 4357). The Proposed Finding also

fails to mention that the ads include written disclosures stating “Free Edition product only. For
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simple U.S. returns” and “See details at turbotax.com.” (GX332 (FTC); GX350 (Intuit); GX351
(Intuit)).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 94221). The ads do not state anything about TurboTax until the
end of the ads, when they informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX332 (FTC); GX350 (Intuit); GX351 (Intuit); see also PFF
9294). The ads informed consumers in writing that the free offer was for a specific TurboTax
SKU, stating “Free Edition product only”; that the free offer had qualifications based on the
complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that consumers
could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.” (GX332
(FTC); GX350 (Intuit); GX351 (Intuit); PFF 9244). Complaint Counsel offered no evidence that
the written disclosures were not visible (PFF 9230), nor could they given the prominence of
those disclosures and the benchmarking analysis showing that the disclosures were consistent
with those in comparable ads (PFF 99232-241). The ads also informed consumers in spoken
narrative that the free offer was for a specific TurboTax product, referencing “TurboTax Free.”
(GX332 (FTC); GX350 (Intuit); GX351 (Intuit)). Complaint Counsel offered no evidence these
words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s

executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
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products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. To the contrary, the evidence
establishes that the disclosures in the ad ensured that reasonable consumers understood that there
were qualifications for the free TurboTax SKU being advertised, the nature and character of
those qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334).
Even without those disclosures, reasonable consumers understand that free tax-preparation offers
are qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

155. The “Spelling Bee” TurboTax ads include the following written disclaimer which appears
for a few seconds in small font at the bottom of the screen: “Free Edition product only.

For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (GX332
(Complaint Counsel) at 00:11; GX350 (Intuit) at 00:27; GX351 (Intuit) at 00:26).

Response to Finding No. 155:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX332, GX350,
and GX351 also include a verbal disclosure informing consumers that the free offer was for the
“TurboTax Free” SKU. (GX332 (FTC); GX350 (Intuit); GX351 (Intuit); see CCFF 154;
Response to CCFF q154). Further, the Proposed Finding fails to recognize that by inviting
consumers to “[s]ee details at TurboTax.com,” all content on the TurboTax website—including

detailed information about qualifications—was “integrated” into the ads, and therefore all
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disclosures on the website are incorporated into the ads. (PFF 4328; CCFF 9455). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 9909, 16,
68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ads informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “[f]or simple U.S. returns”; and that
consumers could learn more about the qualifications by “[s]ee[ing] details at turbotax.com.”
(GX332 (FTC); GX350 (Intuit); GX351 (Intuit); PFF 9244). Complaint Counsel offered no
evidence that the written disclosures were not visible to consumers (PFF 94230), nor could they
given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 94232-241). The ads also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free.” (GX332 (FTC); GX350 (Intuit); GX351 (Intuit)). Complaint
Counsel offered no evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).
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The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. The evidence establishes that the
disclosures in the ads ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

156. In GX350, the phrase “Start now at turbotax.com” appears in bold text above the written

disclaimer. (GX350 (Intuit) at 00:27). It is otherwise identical to GX351. (Compare
GX350 (Intuit) & GX351 (Intuit)).

Response to Finding No. 156:

Intuit has no specific response except to note that based on Complaint Counsel’s own
Proposed Findings, the language explaining the qualifications to consumers appears at a different
point in the advertisement. (See CCFF 9153; Response to CCFF q153; see also GX350 (Intuit)
at 00:27; GX351 (Intuit) at 00:26). Intuit also notes that by inviting consumers to visit the
TurboTax website, all content on the website—including detailed information about
qualifications—was “integrated” into the ads, and therefore all disclosures on the website are
incorporated into the ads. (PFF 9328; CCFF 9455).

157. The “Spelling Bee” TurboTax ads aired on television in connection with TY 2018.

(Shiller (Complaint Counsel) Tr. 186; GX60 (Intuit) at CC-00000668-69; GX61 (Intuit)
at CC-00000682-83).
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Response to Finding No. 157:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2018 and has not aired in the last four years. Moreover, the binding Consent Order with the
attorneys general of all 50 states and the District of Columbia already prohibits Intuit from
running this ad or substantially similar ads in the future, and Intuit has disclaimed any intention
of running such ads again in the future. (See PFF 99225, 810, 824).

158.  The “Spelling Bee” TurboTax ads aired on television in connection with TY 2019.
(Shiller (Complaint Counsel) Tr. 186).

Response to Finding No. 158:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Spelling Bee” ad it is referring to. Complaint Counsel have cited no “Spelling Bee”
advertisement from Tax Year 2019. GX332, GX350, and GX351 are from Tax Year 2018. (See
CCFF qq151-152; Responses to CCFF §9151-152).

Moreover, the Proposed Finding misleadingly implies that Intuit ran the same TurboTax
television ads in Tax Year 2018 and Tax Year 2019. That is not correct. Intuit voluntarily
updated the written disclosures used in its television advertisements for TurboTax Free Edition in
Tax Year 2019, including those used in the “Spelling Bee” ads. (Compare, e.g., RX1399 (Intuit),
with GX332 (Intuit); see also Shiller (FTC) Tr. 244-245). For example, the title card displayed at
the end of Tax Year 2019 television advertisements was updated to refer to “TurboTax Free
Edition,” instead of “TurboTax Free” as used in Tax Year 2018. (Compare, e.g., RX1399
(Intuit), with GX332 (Intuit)). The disclosures in Tax Year 2019 video ads were also made larger,
with higher contrast, and updated to read “TurboTax Free Edition is for simple U.S. returns only.
See if you qualify at turbotax.com.” (Compare, e.g., RX1399 (Intuit), with GX332 (Intuit)).

Intuit’s executives explained that those changes were made as part of Intuit’s continuing efforts
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to be clear with consumers and to improve clarity in its advertising. (Ryan (Intuit) Tr. 726-727;
Rubin (Intuit) Tr. 1560-1563).

159.  The “Spelling Bee” TurboTax ads appeared throughout the United States at least 5,141
times on at least 313 television networks between November 1, 2018, and April 18, 2019.
(GX342 (Complaint Counsel) 9 74-75, at CC-00006929-30; see also Shiller (Complaint
Counsel) Tr. 186).

Response to Finding No. 159:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Spelling Bee” ad it is referring to. As described in the response to the preceding finding
(see Response to CCFF q158), different versions of the “Spelling Bee” ad aired in Tax Years
2018 and 2019, and the version aired in Tax Year 2019 had larger font and higher contrast, with
updated disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and
below that, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com.” (See CCFF q158; Response to CCFF 4[158; see also Ryan (Intuit) Tr. 726-727;
Rubin (Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were made as
part of Intuit’s continuing efforts to be clear with consumers and to improve clarity in the
advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Spelling Bee” ad on its own was aired at least 5,141 times on at least 313

television networks during Tax Year 2018 alone, is strong evidence that reasonable consumers
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were not deceived by the “Spelling Bee” ad or any of the other challenged advertisements that
ran in Tax Year 2018 (see PFF 9632, 637, 639, 641-647).

160. The “Spelling Bee” TurboTax ads appeared throughout the United States at least 2,618
times on at least 322 television networks between November 1, 2019, and July 15, 2020.
(GX342 (Complaint Counsel) 99 92-93, at CC-00006941-42; see also Shiller (Complaint
Counsel) Tr. 186).

Response to Finding No. 160:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Spelling Bee” ad it is referring to. As described in the response to the preceding findings
(see Responses to CCFF 94158-159), different versions of the “Spelling Bee” ad aired in Tax
Years 2018 and 2019, and the version aired in Tax Year 2019 had larger font and higher contrast,
with updated disclosures that stated in the middle of the title card, “TurboTax Free Edition,” and
below that, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com.” (See CCFF qq158-159; Response to CCFF q158; see also Ryan (Intuit) Tr. 726-
727; Rubin (Intuit) Tr. 1560-1563). Intuit’s executives explained that those changes were made
as part of Intuit’s continuing efforts to be clear with consumers and to improve clarity in the
advertising. (Ryan (Intuit) Tr. 726-727; Rubin (Intuit) Tr. 1560-1563).

Moreover, the Proposed Finding does not support an inference that the challenged ads
were deceptive. The fact that ads aired is not evidence that the ads conveyed the claim asserted
by Complaint Counsel or that reasonable consumers were likely to be deceived by the ads. To
the contrary, the fact that Complaint Counsel have identified only 175 even potentially relevant
consumer complaints from the five years spanning Tax Years 2015-2019 (see CCFF 1676-677),
even though the “Spelling Bee” ad on its own was aired at least 2,618 times on at least 322

television networks during Tax Year 2019 alone, is strong evidence that reasonable consumers
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were not deceived by the “Spelling Bee” ad or any of the other challenged advertisements that
ran in Tax Year 2019 (see PFF 9632, 637, 639, 641-647).
S. TurboTax Television and Video Ads TY 2020 and TY 2021

a. Auctioneer

161. RX1415 is a video recording of the 30-second “Auctioneer” TurboTax ad for TY 2021.
(RX1415 (Intuit)).

Response to Finding No. 161:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such
ads again in the future. (See PFF 99225, 810, 824).
162. GX200 is a video recording of the 30-second “Auctioneer” TurboTax ad as it appeared on
the TurboTax YouTube Channel in 2022. (Shiller (Complaint Counsel) Tr. 165-67;
GX200 (Complaint Counsel); GX342 (Complaint Counsel) 4 129, at CC-00006963).

Response to Finding No. 162:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such
ads again in the future. (See PFF 99225, 810, 824).

163. The following is a transcription of the words spoken in the “Auctioneer” 30-second
TurboTax ads:

AUCTIONEER: And free, and free, and free, and free, and free.
Now a bidder and free! Now give me another bidder and free and a
free here and a free free free a free free free. Now a bidder and free!
Now give me another bidder and free, and a free free free. And free,
and free, and free, and free free and free. Here we go at free, free,
free, and freeeeeeeeceee. Free!
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VOICEOVER: That’s right. TurboTax Free Edition is free. See
details at TurboTax.com.

(GX342 (Complaint Counsel) 9 132, at CC-00006965; RX1415 (Intuit);
GX200 (Complaint Counsel); see also Shiller (Complaint Counsel) Tr. 166-
67).

Response to Finding No. 163:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (See CCFF q167;
Response to CCFF q167). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334). The Proposed Finding fails to
mention that the ad verbally informed consumers that the free offer was for “TurboTax Free
Edition” and that they could “see details at TurboTax.com.” (RX1415 (Intuit)). The Proposed
Finding also fails to mention that the ad included a written disclosure stating “TurboTax Free
Edition is for simple U.S. returns only. See if you qualify at turbotax.com.” (RX1415 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (RX1415 (Intuit); PFF 4223; see also PFF 9224). The ad
informed consumers in writing that the free offer was for a specific TurboTax SKU, stating
“TurboTax Free Edition”; that the free offer had qualifications based on the complexity of a

consumer’s tax return, by stating “for simple U.S. returns only”’; and that consumers could learn
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more about the qualifications and “[s]ee if [they] qualify at turbotax.com.” (RX1415 (Intuit);
PFF 9244). Complaint Counsel offered no evidence that the written disclosures were not visible
(PFF 9230), nor could they given the prominence of those disclosures and the benchmarking
analysis showing that the disclosures were consistent with those in comparable ads (PFF 99232-
241). The ad also informed consumers in spoken narrative that the free offer was for a specific
TurboTax product, stating “TurboTax Free Edition.” (RX1415 (Intuit)). Complaint Counsel
offered no evidence these words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 99470-527).
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164. GX202 is a video recording of the 15-second “Auctioneer” TurboTax ad that aired in TY
2021. (GX202 (Complaint Counsel); GX342 (Complaint Counsel) q 130, at CC-
00006964).

Response to Finding No. 164:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such
ads again in the future. (See PFF q225, 810, 824).
165. Screenshots of GX202 taken at three-minute intervals are at GX203. (GX202 (Complaint

Counsel); GX203 (Complaint Counsel); GX342 (Complaint Counsel) 4 130, at CC-
00006964).

Response to Finding No. 165:

The Proposed Finding is inaccurate because the screenshots in GX203 are taken at three-
second intervals. (GX203 (FTC)). Moreover, the Proposed Finding is misleading because the
screenshots are just snippets of the full ad that actually ran and Complaint Counsel have omitted
critical information for evaluating the advertisement, including that the ad contained disclosures
about qualifications. (See CCFF q167; Response to CCFF 4167). In determining the claims
conveyed by an advertisement and whether it was likely to mislead reasonable consumers, the
full ad and any integrated content must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320,
334). The Proposed Finding fails to mention that the ad verbally informed consumers that the
free offer was for “TurboTax Free Edition” and that they could “see details at TurboTax.com.”
(GX202 (Intuit)). The Proposed Finding also fails to mention that the ad included a written
disclosure stating “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at

turbotax.com.” (GX202 (Intuit)).
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Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (GX202 (Intuit); PFF 9223; see also PFF 94224). The ad
informed consumers in writing that the free offer was for a specific TurboTax SKU, stating
“TurboTax Free Edition”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “for simple U.S. returns only”; and that consumers could learn
more about the qualifications and “[s]ee if [they] qualify at turbotax.com.” (GX202 (Intuit); PFF
9244). Complaint Counsel offered no evidence that the written disclosures were not visible (PFF
9230), nor could they given the prominence of those disclosures and the benchmarking analysis
showing that the disclosures were consistent with those in comparable ads (PFF 99232-241).

The ad also informed consumers in spoken narrative that the free offer was for a specific
TurboTax product, stating “TurboTax Free Edition.” (GX202 (Intuit)). Complaint Counsel
offered no evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).
The Proposed Finding also does not support an inference that the ad was likely to mislead

reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
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reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

166. The following is a transcription of the words spoken in the 15-second “Auctioneer”
TurboTax ad:

AUCTIONEER: And free, and free, and free, and free, and free.
Now a bidder and free! Now give me another bidder and free and a
free here and a free free free a free free free. Now a bidder and free!
Now give me another bidder and free, and a free free free. And free,
and free here, and free there, and free free and free. Make it Free.
Free!

VOICEOVER: That’s right. TurboTax Free Edition is Free.
See details at TurboTax.com.

(GX342 (Complaint Counsel) 9130, at CC-00006964-65; GX202
(Complaint Counsel)).

Response to Finding No. 166:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that it contained other disclosures about eligibility. (See CCFF q167;
Response to CCFF §167). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be

considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334). The Proposed Finding fails to
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mention that the ad verbally informed consumers that the free offer was for “TurboTax Free
Edition” and that they could “see details at TurboTax.com.” (GX202 (Intuit)). The Proposed
Finding also fails to mention that the ad included a written disclosure stating “TurboTax Free
Edition is for simple U.S. returns only. See if you qualify at turbotax.com.” (GX202 (Intuit)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (GX202 (Intuit); PFF 9223; see also PFF 94224). The ad
informed consumers in writing that the free offer was for a specific TurboTax SKU, stating
“TurboTax Free Edition”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “for simple U.S. returns only”; and that consumers could learn
more about the qualifications and “[s]ee if [they] qualify at turbotax.com.” (GX202 (Intuit); PFF
9244). Complaint Counsel offered no evidence that the written disclosures were not visible (PFF
4230), nor could they given the prominence of those disclosures and the benchmarking analysis
showing that the disclosures were consistent with those in comparable ads (PFF q9232-241).
The ad also informed consumers in spoken narrative that the free offer was for a specific
TurboTax product, stating “TurboTax Free Edition.” (GX202 (Intuit)). Complaint Counsel
offered no evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s

executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
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products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

167. A disclaimer shown at the end of the 15-second “Auctioneer” TurboTax ad and the 30-
second “Auctioneer” TurboTax ad and which appears for a few seconds in small font at
the bottom of the screen reads, “TurboTax Free Edition is for simple U.S. returns only.

See if you qualify at turbotax.com. Offer subject to change.” (RX1415 (Intuit) at 00:26;
GX202 (Complaint Counsel) at 00:11).

Response to Finding No. 167:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ads as a “disclaimer” and ignores other disclosures in the ads. RX1415 and
(GX202 also include a verbal disclosure informing consumers that the free offer was for the
“TurboTax Free Edition” SKU. (RX1415 (Intuit); GX202 (FTC); see CCFF 4166; Response to
CCFF 4166). Further, the Proposed Finding fails to recognize that by inviting consumers to
“[s]ee if [they] qualify at turbotax.com,” all content on the TurboTax website—including detailed

information about qualifications—was “integrated” into the ads, and therefore all disclosures on
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the website are incorporated into the ads. (PFF 9328; CCFF 9455). In determining the claims
conveyed by an advertisement and whether they were likely to mislead reasonable consumers,
the full ad and any integrated content must be considered. (PCL 9, 16, 68; PFF 9241, 313,
320, 334).

Moreover, the Proposed Finding does not support an inference that the ads expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ads informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “for simple U.S. returns only”; and that
consumers could learn more about the qualifications and “[s]ee if [they] qualify at
turbotax.com.” (RX1415 (Intuit); GX202 (FTC); PFF 9244). Complaint Counsel offered no
evidence that the written disclosures were not visible to consumers (PFF 94230), nor could they
given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 94232-241). The ads also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Free Edition.” (RX1415 (Intuit); GX202 (FTC)). Complaint Counsel
offered no evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).
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The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. The evidence establishes that the
disclosures in the ads ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

168. Intuit aired “Auctioneer” ads on television throughout the United States at least 8,281

times on at least 670 television networks between November 1, 2020, and May 17, 2021.

(GX342 (Complaint Counsel) 99 106-07, at CC-00006947-49; see also Shiller
(Complaint Counsel) Tr. 167-68).

Response to Finding No. 168:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Auctioneer” ad it is referring to. Moreover, the Proposed Finding does not support an
inference that the challenged ads were deceptive. The fact that ads aired is not evidence that the
ads conveyed the claim asserted by Complaint Counsel or that reasonable consumers were likely
to be deceived by the ads. To the contrary, the fact that Complaint Counsel have identified only
17 even potentially relevant consumer complaints from Tax Year 2020 (see CCFF 4677), even
though the “Auctioneer” ad on its own was aired at least 8,281 times on at least 670 television

networks during Tax Year 2020 alone, is strong evidence that reasonable consumers were not
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deceived by the “Auctioneer” ad or any of the other challenged advertisements that ran in Tax
Year 2020 (see PFF 99632, 637, 639, 641-647).

169. The “Auctioneer” ads appeared on television throughout the United States at least 1,876
times on at least 86 television networks between November 1, 2021, and April 18, 2022.
(GX342 (Complaint Counsel) 9 133-34, at CC-00006966; see also Shiller (Complaint
Counsel) Tr. 167-68).

Response to Finding No. 169:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Auctioneer” ad it is referring to. Moreover, the Proposed Finding does not support an
inference that the challenged ads were deceptive. The fact that ads aired is not evidence that the
ads conveyed the claim asserted by Complaint Counsel or that reasonable consumers were likely
to be deceived by the ads. To the contrary, the fact that Complaint Counsel have identified only
26 even potentially relevant consumer complaints from Tax Year 2021 (see CCFF 677), even
though the “Auctioneer” ad on its own was aired at least 1,876 times on at least 86 television
networks during Tax Year 2021 alone, is strong evidence that reasonable consumers were not
deceived by the “Auctioneer” ad or any of the other challenged advertisements that ran in Tax
Year 2021 (see PFF 94632, 637, 639, 641-647).

170.  As of March 28, 2022, the 30-second version of the “Auctioneer” ad (GX200 (Complaint

Counsel)) had more than 5.6 million views on YouTube. (GX342 (Complaint Counsel)

9 129, at CC-00006963-64; GX202 (Complaint Counsel); GX478 (Complaint Counsel),
at CC-00010143; see also Shiller (Complaint Counsel) Tr. 166).

Response to Finding No. 170:

The Proposed Finding does not support an inference that the challenged ads were
deceptive. The fact that the ad was viewed is not evidence that the ad conveyed the claim
asserted by Complaint Counsel or that reasonable consumers were likely to be deceived by the
ads. To the contrary, the fact that Complaint Counsel have identified only 43 even potentially

relevant consumer complaints from Tax Years 2020 and 2021 (see CCFF 9677), even though the
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“Auctioneer” ad on its own was viewed more than 5.6 million times on YouTube alone, is strong
evidence that reasonable consumers were not deceived by the “Auctioneer” ad or any of the
other challenged advertisements that ran in Tax Years 2021 and 2021 (see PFF 99632, 637, 639,
641-647).
b. Dance Workout
171.  GX206 is a video recording of the 30-second “Dance Workout” TurboTax ad as it
appeared on the TurboTax YouTube Channel in 2022. (Shiller (Complaint Counsel) Tr.
169-70; GX206 (Complaint Counsel); GX342 (Complaint Counsel) q 135, at CC-
00006966-67).

Response to Finding No. 171:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such
ads again in the future. (See PFF {9225, 810, 824).

172.  The following is transcription of the words spoken in the 30-second “Dance Workout”
TurboTax ad:

DANCE WORKOUT INSTRUCTOR: And free! Free, free. And
free, and free. And freeeeeeeeee. And free, and free, and free, and
free, and free. And free. And free, free. And free.

VOICEOVER: That’s right, TurboTax Free Edition is free. See
details at TurboTax.com.

(GX206 (Complaint Counsel); GX342 (Complaint Counsel) 9 138, at CC-
00006968; see also Shiller (Complaint Counsel) Tr. 170).

Response to Finding No. 172:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the

advertisement, including that the ad contained disclosures about qualifications. (CCFF §173;
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Response to CCFF q173). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334). The Proposed Finding fails to
mention that the ad verbally informed consumers that the free offer was for “TurboTax Free
Edition” and that they could “see details at TurboTax.com.” (GX206 (FTC)). The Proposed
Finding also fails to mention that the ad included a written disclosure stating “TurboTax Free
Edition is for simple U.S. returns only. See if you qualify at turbotax.com.” (GX206 (FTC)).
Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (GX206 (FTC); PFF 9223; see also PFF 4224). The ad
informed consumers in writing that the free offer was for a specific TurboTax SKU, stating
“TurboTax Free Edition”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “for simple U.S. returns only”’; and that consumers could learn
more about the qualifications and “[s]ee if [they] qualify at turbotax.com.” (GX206 (FTC); PFF
9244). Complaint Counsel offered no evidence that the written disclosures were not visible (PFF
9230), nor could they given the prominence of those disclosures and the benchmarking analysis
showing that the disclosures were consistent with those in comparable ads (PFF 99232-241).
The ad also informed consumers in spoken narrative that the free offer was for a specific
TurboTax product, stating “TurboTax Free Edition.” (GX206 (Intuit)). Complaint Counsel

offered no evidence these words could not be heard by consumers. (PFF 4231).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

173.  The disclaimer shown at the end of the 30-second “Dance Workout” TurboTax ad and
which appears for a few seconds in small font at the bottom of the screen reads,

“TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com. Offer subject to change.” (GX206 (Complaint Counsel) at 0:34).

Response to Finding No. 173:

The Proposed Finding is incomplete and misleading. The time stamp given by the
Proposed Finding is not for the advertisement in GX206, as the scroll bar showing the time of the
ad itself is not visible in GX206, which is a video of an advertisement playing on another

website. (GX206 (FTC)). Additionally, it wrongly refers to language in the ad as a “disclaimer”

225



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 232 of 1386 * PUBLIC *

and ignores other disclosures in the ad. GX206 also includes a verbal disclosure informing
consumers that the free offer was for the “TurboTax Free Edition” SKU. (GX206 (FTC); see
CCFF q172; Response to CCFF 9172). Further, the Proposed Finding fails to recognize that by
inviting consumers to “[s]ee if [they] qualify at turbotax.com,” all content on the TurboTax
website—including detailed information about qualifications—was “integrated” into the ads, and
therefore all disclosures on the website are incorporated into the ads. (PFF 9328; CCFF 9455).
In determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 9909, 16,
68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “for simple U.S. returns only”; and that
consumers could learn more about the qualifications and “[s]ee if [they] qualify at
turbotax.com.” (GX206 (FTC); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible to consumers (PFF 9230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ad also informed consumers
in spoken narrative that the free offer was for a specific TurboTax product, referencing
“TurboTax Free Edition.” (GX206 (FTC)). Complaint Counsel offered no evidence these words

could not be heard by consumers. (PFF 4231).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ad to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ads were likely to
mislead reasonable consumers. Complaint Counsel offered no evidence that the ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. The evidence establishes that the
disclosures in the ads ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

174.  GX208 is a video recording of the 15-second “Dance Workout” TurboTax ad. (GX208
(Complaint Counsel); GX342 (Complaint Counsel) q 136, at CC-00006967).

Response to Finding No. 174:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such

ads again in the future. (See PFF 99225, 810, 824).
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175. The following is a transcription of the words spoken in the 15-second “Dance Workout”
TurboTax ad:

DANCE WORKOUT INSTRUCTOR: Free! And free! And free!
And free! Free. And free, and free. Free free. And free, and free,
and free, and free, and free.

VOICEOVER: That’s right, TurboTax Free Edition is free. See
details at TurboTax.com.

(GX208 (Complaint Counsel); GX342 (Complaint Counsel) q 136, at CC-
00006967-68).

Response to Finding No. 175:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (CCFF §176;
Response to CCFF §176). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334). The Proposed Finding fails to
mention that the ad verbally informed consumers that the free offer was for “TurboTax Free
Edition” and that they could “see details at TurboTax.com.” (GX208 (FTC)). The Proposed
Finding also fails to mention that the ad included a written disclosure stating “TurboTax Free
Edition is for simple U.S. returns only. See if you qualify at turbotax.com.” (GX208 (FTC)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (PFF 9223; see also PFF 94224). The ad informed

consumers in writing that the free offer was for a specific TurboTax SKU, stating “TurboTax
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Free Edition”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “for simple U.S. returns only”; and that consumers could learn more about the
qualifications and “[s]ee if [they] qualify at turbotax.com.” (GX208 (FTC); PFF 9244).
Complaint Counsel offered no evidence that the written disclosures were not visible (PFF 9230),
nor could they given the prominence of those disclosures and the benchmarking analysis
showing that the disclosures were consistent with those in comparable ads (PFF 99232-241).
The ad also informed consumers in spoken narrative that the free offer was for a specific
TurboTax product, stating “TurboTax Free Edition.” (GX208 (FTC)). Complaint Counsel
offered no evidence these words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are

qualified, that their ability to qualify for that offering depends on the complexity of their tax
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returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

176.  The disclaimer shown at the end of the 15-second “Dance Workout” TurboTax ad and
which appears for a few seconds in small font at the bottom of the screen reads,
“TurboTax Free Edition is for simple U.S. returns only. See if you qualify at
turbotax.com. Offer subject to change.” (GX208 (Complaint Counsel) at 00:12; GX209
(Complaint Counsel) at CC-00005856).

Response to Finding No. 176:

The Proposed Finding is incorrect, incomplete, and misleading. It wrongly states that the
language telling consumers “TurboTax Free Edition is for simple U.S. returns only. See if you
qualify at turbotax.com. Offer subject to change” appears at 0:12; however, it appears at 0:10 and
appears for several seconds. (GX208 (FTC)). Additionally, it wrongly refers to language in the
ad as a “disclaimer” and ignores other disclosures in the ad. GX208 also includes a verbal
disclosure informing consumers that the free offer was for the “TurboTax Free Edition” SKU.
(GX208 (FTC); see CCFF q[175; Response to CCFF §175). Further, the Proposed Finding fails
to recognize that by inviting consumers to “[s]ee if [they] qualify at turbotax.com,” all content on
the TurboTax website—including detailed information about qualifications—was “integrated”
into the ads, and therefore all disclosures on the website are incorporated into the ads. (PFF
4328; CCFF 9455). In determining the claims conveyed by an advertisements and whether they
were likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 999, 16, 68; PFF 49241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on

the complexity of a consumer’s tax return, by stating “for simple U.S. returns only”; and that
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consumers could learn more about the qualifications and “[s]ee if [they] qualify at
turbotax.com.” (GX208 (FTC); PFF 9244). Complaint Counsel offered no evidence that the
written disclosures were not visible to consumers (PFF 94230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ad also informed consumers
in spoken narrative that the free offer was for a specific TurboTax product, referencing
“TurboTax Free Edition.” (GX208 (FTC). Complaint Counsel offered no evidence these words
could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 9241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability

to qualify for that offering depends on the complexity of their tax returns, and that additional
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information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF 44470-527).

177.  Intuit aired the “Dance Workout” TurboTax ads throughout the United States at least
9,909 times on 714 television networks between November 1, 2020, and May 17, 2021.
(GX342 (Complaint Counsel) 99 109-10, at CC-00006950-51; see also Shiller
(Complaint Counsel) Tr. 170-71).

Response to Finding No. 177:

The Proposed Finding is incomplete and misleading because it is unclear which version
of the “Dance Workout” ad it is referring to. Moreover, the Proposed Finding does not support
an inference that the challenged ads were deceptive. The fact that ads aired is not evidence that
the ads conveyed the claim asserted by Complaint Counsel or that reasonable consumers were
likely to be deceived by the ads. To the contrary, the fact that Complaint Counsel have identified
only 17 even potentially relevant consumer complaints from Tax Year 2020 (see CCFF 9677),
even though the “Dance Workout” ad on its own was aired at least 9,909 times on at least 714
television networks during Tax Year 2020 alone, is strong evidence that reasonable consumers
were not deceived by the “Dance Workout” ad or any of the other challenged advertisements that
ran in Tax Year 2020 (see PFF 9632, 637, 639, 641-647).

178.  The “Dance Workout” TurboTax ads appeared throughout the United States at least 7,988

times on at least 623 television networks between November 1, 2021, and April 18, 2022.

(GX342 (Complaint Counsel) 9 139-40, at CC-00006968-70; see also Shiller
(Complaint Counsel) Tr. 170-71).

Response to Finding No. 178:

The Proposed Finding is incomplete and misleading because it is unclear which version
or versions of the “Dance Workout” ad it is referring to. Moreover, the Proposed Finding does
not support an inference that the challenged ads were deceptive. The fact that ads aired is not
evidence that the ads conveyed the claim asserted by Complaint Counsel or that reasonable

consumers were likely to be deceived by the ads. To the contrary, the fact that Complaint
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Counsel have identified only 26 even potentially relevant consumer complaints from Tax Year

2021 (see CCFF 9677), even though the “Dance Workout” ad on its own was aired at least 7,988

times on at least 623 television networks during Tax Year 2021 alone, is strong evidence that

reasonable consumers were not deceived by the “Dance Workout” ad or any of the other

challenged advertisements that ran in Tax Year 2021 (see PFF 99632, 637, 639, 641-647).

179. As of March 28, 2022, the 30-second version of the “Dance Workout” TurboTax ad
(GX206 (Complaint Counsel)) had been viewed more than 11.3 million times on

YouTube. (GX342 (Complaint Counsel) § 135, at CC-00006966-67; see also Shiller
(Complaint Counsel) Tr. 170).

Response to Finding No. 179:

The Proposed Finding does not support an inference that the challenged ads were
deceptive. The fact that the ad was viewed is not evidence that the ad conveyed the claim
asserted by Complaint Counsel or that reasonable consumers were likely to be deceived by the
ads. To the contrary, the fact that Complaint Counsel have identified only 43 even potentially
relevant consumer complaints from Tax Years 2020 and 2021 (see CCFF 4677), even though the
“Dance Workout” ad on its own was viewed more than 11.3 million times on YouTube alone, is
strong evidence that reasonable consumers were not deceived by the “Dance Workout” ad or any
of the other challenged advertisements that ran in Tax Years 2021 and 2021 (see PFF 99632, 637,
639, 641-647).

c. Dog Show

180. GX204 is a video recording of the 15-second “Dog Show” TurboTax ad. (Shiller
(Complaint Counsel) Tr. 172-73; GX204 (Complaint Counsel); GX342 (Complaint
Counsel) q 141, at CC-00006971).

Response to Finding No. 180:

Intuit has no specific response except to note that the challenged ad aired in Tax Year

2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
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general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such
ads again in the future. (See PFF 225, 810, 824).

181. The following is a transcription of the words spoken in the 15-second “Dog Show”
TurboTax ad:

DOG SHOW JUDGE: Free (pointing at Dog 1), free (pointing at
Dog 2), Free! (pointing at winning Dog 3).

WINNING DOG HANDLER: Free! Free! (shrieking excitedly)

VOICEOVER: That’s right, TurboTax Free Edition is free. See
details at TurboTax.com.

(GX204 (Complaint Counsel); GX342 (Complaint Counsel) q 143, at CC-
00006971; see also Shiller (Complaint Counsel) Tr. 172).

Response to Finding No. 181:

The Proposed Finding is incorrect, incomplete, and misleading. It is wrong because the
“winning dog handler” does not shriek “Free! Free!” as asserted. (See GX204 (FTC)). Itis
incomplete and misleading because it is just a snippet of the full ad that actually ran and
Complaint Counsel have omitted critical information for evaluating the advertisement, including
that it contained disclosures about qualifications. (CCFF §182; Response to CCFF q182). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 9909, 16,
68; PFF 99241, 313, 320, 334). The Proposed Finding fails to mention that the ad verbally
informed consumers that the free offer was for “TurboTax Free Edition” and that they could “see
details at TurboTax.com.” (GX204 (FTC)). The Proposed Finding also fails to mention that the
ad included a written disclosure stating “TurboTax Free Edition is for simple U.S. returns only.

See if you qualify at turbotax.com.” (GX204 (FTC)).
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Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
claim about TurboTax at all. (PFF 99221-222). The ad does not state anything about TurboTax
until the end of the ad, when it informed viewers that the free offer applied to a specific
TurboTax SKU that had qualifications. (PFF 9223; see also PFF 94224). The ad informed
consumers in writing that the free offer was for a specific TurboTax SKU, stating “TurboTax
Free Edition”; that the free offer had qualifications based on the complexity of a consumer’s tax
return, by stating “for simple U.S. returns only”; and that consumers could learn more about the
qualifications and “[s]ee if [they] qualify at turbotax.com.” (GX204 (FTC); PFF 9244).
Complaint Counsel offered no evidence that the written disclosures were not visible (PFF 9230),
nor could they given the prominence of those disclosures and the benchmarking analysis
showing that the disclosures were consistent with those in comparable ads (PFF 99232-241).
The ad also informed consumers in spoken narrative that the free offer was for a specific
TurboTax product, stating “TurboTax Free Edition.” (GX204 (FTC)). Complaint Counsel
offered no evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead

reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
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reasonable consumers into believing that all TurboTax products were free or that TurboTax

would necessarily be free for them when it was not. To the contrary, the evidence establishes

that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 49470-527).

182.  The disclaimer shown at the end of the 15-second “Dog Show” TurboTax ad and which
appears for a few seconds in small font at the bottom of the screen reads, “TurboTax Free
Edition is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject
to change.” (GX204 (Complaint Counsel) at 00:12; GX205 (Complaint Counsel) at CC-
00005851; GX342 (Complaint Counsel) q 142, at CC-00006971). The following screen is
displayed to consumers for a few seconds at the end of commercials aired as part of the

“Free, Free, Free, Free” campaign in TY 2021, including the 15-second “Dog Show”
TurboTax ad:

INTUIT
v turbotax.

Free Edition

dtion s for simple US. returns only. Soe if you qualify at turbotax.com. Offor subject to change
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(GX204 (Complaint Counsel) at 00:12; GX205 (Complaint Counsel) at CC-00005851; GX342
(Complaint Counsel) 157, at CC-00006979). While this screen is displayed, a voiceover states:
“That’s right, TurboTax Free Edition is free. See details at turbotax.com.” (GX204 (Complaint
Counsel) at 00:12; see also e.g., GX200, GX204, and GX206).

Response to Finding No. 182:

The Proposed Finding is incorrect, incomplete, and misleading. It wrongly states that the
voiceover informing consumers “That’s right, TurboTax Free Edition is free. See details at
turbotax.com” occurs at 0:12; however, it begins at 0:10. (GX204 (FTC)). Additionally, it
wrongly refers to the written language in the ad as a “disclaimer” and ignores other disclosures in
the ad. GX204 also includes a verbal disclosure informing consumers that the free offer was for
the “TurboTax Free Edition” SKU. (GX204 (FTC); see CCFF 4181; Response to CCFF q181).
Further, the Proposed Finding fails to recognize that by inviting consumers to “[s]ee if [they]
qualify at turbotax.com,” all content on the TurboTax website—including detailed information
about qualifications—was “integrated” into the ad, and therefore all disclosures on the website
are incorporated into the ad. (PFF 4328; CCFF 9455). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on
the complexity of a consumer’s tax return, by stating “for simple U.S. returns only”; and that
consumers could learn more about the qualifications and “[s]ee if [they] qualify at
turbotax.com.” (GX204 (FTC)); PFF 9244). Complaint Counsel offered no evidence that the

written disclosures were not visible to consumers (PFF 4230), nor could they given the

237



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 06/20/2023 OSCAR NO. 607949 -PAGE Page 244 of 1386 * PUBLIC *

prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ad also informed consumers
in spoken narrative that the free offer was for a specific TurboTax product, referencing
“TurboTax Free Edition.” (GX204 (FTC)). Complaint Counsel offered no evidence these words
could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad, nor GX200, GX204,
and GX206, were likely to mislead reasonable consumers. Complaint Counsel offered no
evidence that any of these ads were likely to mislead reasonable consumers into believing that all
TurboTax products were free or that TurboTax would necessarily be free for them when it was
not. The evidence establishes that the disclosures in GX204 ensured that reasonable consumers
understood that there were qualifications for the free TurboTax SKU being advertised, the nature
and character of those qualifications, and where additional detail was available. (PFF 99241-
246, 302-330, 334). Even without those disclosures, reasonable consumers understand that free
tax-preparation offers are qualified, that their ability to qualify for that offering depends on the
complexity of their tax returns, and that additional information about whether that consumer
qualifies for a free product is likely to be available on the TurboTax website. (PFF 4470-527).
183.  Intuit aired the “Dog Show” TurboTax ad on television throughout the United States at

least 10,435 times on 685 television networks between November 1, 2020, and May 17,
2021. (GX342 (Complaint Counsel) 9 112-13, at CC-00006952-53; see also Shiller
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(Complaint Counsel) Tr. 173 (“I was able to determine that this ad was aired locally and
nationally.”)).

Response to Finding No. 183:

The Proposed Finding is incomplete and misleading because it is unclear which version
or versions of the “Dog Show” ad it is referring to. Moreover, the Proposed Finding does not
support an inference that the challenged ads were deceptive. The fact that ads aired is not
evidence that the ads conveyed the claim asserted by Complaint Counsel or that reasonable
consumers were likely to be deceived by the ads. To the contrary, the fact that Complaint
Counsel have identified only 17 even potentially relevant consumer complaints from Tax Year
2020 (see CCFF 4677), even though the “Dog Show” ad on its own was aired at least 10,435
times on at least 685 television networks during Tax Year 2020 alone, is strong evidence that
reasonable consumers were not deceived by the “Dog Show” ad or any of the other challenged
advertisements that ran in Tax Year 2020 (see PFF 99632, 637, 639, 641-647).

184. The “Dog Show” TurboTax ad appeared on television throughout the United States at
least 4,559 times on at least 499 television networks between November 1, 2021, and

April 18, 2022. (GX342 (Complaint Counsel) 9 144-45, at CC-00006972-73; see also

Shiller (Complaint Counsel) Tr. 173 (“I was able to determine that this ad was aired
locally and nationally.”)).

Response to Finding No. 184:

The Proposed Finding is incomplete and misleading because it is unclear which version
or versions of the “Dog Show” ad it is referring to. Moreover, the Proposed Finding does not
support an inference that the challenged ads were deceptive. The fact that ads aired is not
evidence that the ads conveyed the claim asserted by Complaint Counsel or that reasonable
consumers were likely to be deceived by the ads. To the contrary, the fact that Complaint
Counsel have identified only 26 even potentially relevant consumer complaints from Tax Year

2021 (see CCFF 4677), even though the “Dog Show” ad on its own was aired at least 4,559
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times on at least 499 television networks during Tax Year 2021 alone, is strong evidence that
reasonable consumers were not deceived by the “Dog Show” ad or any of the other challenged
advertisements that ran in Tax Year 2021 (see PFF 9632, 637, 639, 641-647).
d. Steven/Spit Take
185. GX307 is a video recording of the 14-second “Steven/Spit Take” TurboTax ad for TY
2021. (Shiller (Complaint Counsel) Tr. 173-75; GX307 (Complaint Counsel); GX342
(Complaint Counsel) 9 147, at CC-00006974).

Response to Finding No. 185:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such
ads again in the future. See PFF 4225, 810, 824. Intuit also notes that the video recording of
the ad was taken from a third-party website. (See GX307 (FTC)).

186. The following is a transcription of the words spoken in the 14-second “Steven/Spit Take”
TurboTax ad:

VOICEOVER: “Steven, did you know that a TurboTax Live expert
can do your simple tax return for you?

Steven: “Umm”

VOICEOVER: “For free. It is true. For limited time TurboTax is
free for simple returns even when an expert files for you.”

(GX307 (Complaint Counsel); GX342 (Complaint Counsel) q 149, at CC-00006974-75;
see also Shiller (Complaint Counsel) Tr. 174-75).

Response to Finding No. 186:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the

advertisement, including that the ad contained disclosures about qualifications. (See CCFF
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19187-188; Responses to CCFF 99187-188). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334). The
Proposed Finding fails to mention that the ad verbally informed consumers that the free offer was
for “TurboTax Live” and “for a limited time.” (GX307 (FTC)). The Proposed Finding also fails
to mention that the ad included a written disclosure stating “For simple tax returns only. See if
you qualify at turbotax.com. Must file by 3/31 for free offer.” (GX307 (FTC)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad does not state anything about TurboTax being free
until it immediately informed viewers that the free offer had qualifications. (PFF 9223; see also
PFF 9224). The ad informed consumers in writing that the free offer was for a specific TurboTax
SKU, “TurboTax Live”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “[f]or simple tax returns only,” that consumers could learn
more about the qualifications and “[s]ee if [they] qualify at turbotax.com,” and that consumers
needed to “file by 3/31 for free offer.” (GX307 (FTC); PFF 9244). Complaint Counsel offered
no evidence that the written disclosures were not visible (PFF 9230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ad also informed consumers
in spoken narrative that the free offer was for a specific TurboTax product, referencing
“TurboTax Live.” (GX307 (FTC)). Complaint Counsel offered no evidence these words could

not be heard by consumers. (PFF 9231).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax offer being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

187. Wording in the middle of the screen shown at the end of the 14-second “Steven/Spit

Take” TurboTax ad reads, “Intuit TurboTax Live. File FREE, even when an expert files

for you.” (GX307 (Complaint Counsel) at 00:09; GX308 (Complaint Counsel) at CC-
00006641).

Response to Finding No. 187:

The Proposed finding is incorrect, incomplete, and misleading. It is wrong because the
referenced wording does not appear at the “end” of the ad; it appears 9 seconds into the ad.
(GX307 (FTC)). Itis incomplete and misleading because it is just a snippet of the full ad that

actually ran and Complaint Counsel have omitted critical information for evaluating the
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advertisement, including that the ad contained disclosures about qualifications. (CCFF 9186,
188; Responses to CCFF 4186, 188). In determining the claims conveyed by an advertisement
and whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334). The Proposed Finding fails
to mention that the ad verbally informed consumers that the free offer was for “TurboTax Live”
and “for a limited time.” (GX307 (FTC)). The Proposed Finding also fails to mention that the
ad included a written disclosure stating “For simple tax returns only. See if you qualify at
turbotax.com. Must file by 3/31 for free offer.” (GX307 (FTC)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad does not state anything about TurboTax being free
until it immediately informed viewers that the free offer had qualifications. (PFF 9223; see also
PFF 9224). The ad informed consumers in writing that the free offer was for a specific TurboTax
SKU, “TurboTax Live”; that the free offer had qualifications based on the complexity of a
consumer’s tax return, by stating “[f]or simple tax returns only,” that consumers could learn
more about the qualifications and “[s]ee if [they] qualify at turbotax.com,” and that consumers
needed to “file by 3/31 for free offer.” (GX307 (FTC); PFF 94244). Complaint Counsel offered
no evidence that the written disclosures were not visible (PFF 9230), nor could they given the
prominence of those disclosures and the benchmarking analysis showing that the disclosures
were consistent with those in comparable ads (PFF 99232-241). The ad also informed consumers
in spoken narrative that the free offer was for a specific TurboTax product, referencing
“TurboTax Live.” (GX307 (FTC)). Complaint Counsel offered no evidence these words could

not be heard by consumers. (PFF 9231).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax offer being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

188.  The small-font disclaimer at the bottom of the screen shown at the end of the 14-second

“Steven/Spit Take” TurboTax ad reads, “For simple tax returns only. See if you qualify at

turbotax.com. Must file by 3/31 for free offer. Offer subject to change.” (GX307
(Complaint Counsel) at 00:09; GX308 (Complaint Counsel) at CC-00006641).

Response to Finding No. 188:

The Proposed Finding is incomplete and misleading because it wrongly refers to
language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX307 also
includes a verbal disclosure informing consumers that the free offer was “for a limited time” and

for the “TurboTax Live” SKU. (GX307 (FTC); CCFF 9186; Response to CCFF 4186). Further,
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the Proposed Finding fails to recognize that by inviting consumers to “[s]ee if [they] qualify at
turbotax.com,” all content on the TurboTax website—including detailed information about
qualifications—was “integrated” into the ad, and therefore all disclosures on the website are
incorporated into the ad. (PFF §328; CCFF 9455). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “TurboTax Live”; that the free offer had qualifications based
on the complexity of a consumer’s tax return, by stating “[f]or simple tax returns only,” that
consumers could learn more about the qualifications and “[s]ee if [they] qualify at
turbotax.com,” and that consumers needed to “file by 3/31 for free offer.” (GX307 (FTC); PFF
9244). Despite now asserting this language was in a “small font,” Complaint Counsel offered no
evidence that the written disclosures were not visible to consumers (PFF 9230), nor could they
given the prominence of those disclosures and the benchmarking analysis showing that the
disclosures were consistent with those in comparable ads (PFF 44232-241). The ad also
informed consumers in spoken narrative that the free offer was for a specific TurboTax product,
referencing “TurboTax Live.” (GX307 (FTC)). Complaint Counsel offered no evidence these
words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s

executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
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products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that any of these ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. The evidence establishes that the
disclosures in GX307 ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

189. GX309 is a video recording of the 28-second “Steven/Spit Take” TurboTax ad. (GX309
(Complaint Counsel); GX342 (Complaint Counsel) q 151, at CC-00006975).

Response to Finding No. 189:

Intuit has no specific response except to note that the challenged ad aired in Tax Year
2021 and has not aired in the last year. Moreover, the binding Consent Order with the attorneys
general of all 50 states and the District of Columbia already prohibits Intuit from running this ad
or substantially similar ads in the future, and Intuit has disclaimed any intention of running such
ads again in the future. (See PFF 99225, 810, 824).

190. The following is a transcription of the words spoken in the 28-second “Steven/Spit Take”
TurboTax ad:

VOICEOVER: “Steven, did you know that TurboTax is free no
matter how you want to file?”
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Steven: “I don’t believe that.”

VOICEOVER: “It’s true. Anyone with a simple tax return can get
help from an expert, for free.”

Steven: “That can’t be true.”

VOICEOVER: “It is and with TurboTax Live our experts will even
do your taxes for you for free.”

Other man: “Honestly, that sounds amazing.”

VOICEOVER: “For a limited time TurboTax is free for simple
returns no matter how you file.”

(GX309 (Complaint Counsel); GX342 (Complaint Counsel) 9 153, at CC-00006975-76).

Response to Finding No. 190:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement, including that the ad contained disclosures about qualifications. (CCFF q191-
192; Responses to CCFF q§191-192). In determining the claims conveyed by an advertisement
and whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334). The Proposed Finding fails
to mention the ad verbally informed consumers that the free offer was for “TurboTax Live” and
“for a limited time.” (GX309 (FTC)). The Proposed Finding also fails to mention that the ad
included a written disclosure stating “For simple tax returns only. See if you qualify at
turbotax.com. Must file by 3/31 for free offer.” (GX309 (FTC)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “TurboTax Live”; that the free offer had qualifications based

on the complexity of a consumer’s tax return, by stating multiple times “[f]or simple tax returns
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only,” stating that consumers could learn more about the qualifications and “[s]ee if [they]
qualify at turbotax.com,” and that consumers needed to “file by 2/15 for free offer.” (GX309
(FTC); PFF 9244). Complaint Counsel offered no evidence that the written disclosures were not
visible (PFF 9230), nor could they given the prominence of those disclosures and the
benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF q9232-241). The ad also informed consumers in spoken narrative that the free offer
was for a specific TurboTax product, referencing “TurboTax Live.” (GX309 (FTC)). Complaint
Counsel offered no evidence these words could not be heard by consumers. (PFF 9231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax offer being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are

qualified, that their ability to qualify for that offering depends on the complexity of their tax
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returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 49470-527).

191.  Wording in the middle of the screen shown at the end of the 28-second “Steven/Spit
Take” TurboTax ad reads, “Intuit TurboTax Live.” (GX309 (Complaint Counsel) at
00:26; GX310 (Complaint Counsel) at CC-00006650).

Response to Finding No. 191:

The Proposed finding is incorrect, incomplete, and misleading. It is wrong because the
referenced wording does not appear at 26-seconds, but at 24-seconds into the ad. (GX309
(FTC)). Itis incomplete and misleading because it is just a snippet of the full ad that actually ran
and Complaint Counsel have omitted critical information for evaluating the advertisement,
including that the ad contained disclosures about qualifications. (CCFF 99190, 192; Responses
to CCFF 9190, 192). In determining the claims conveyed by an advertisement and whether it
was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334). The Proposed Finding fails to
mention that the ad verbally informed consumers that the free offer was for “TurboTax Live” and
“for a limited time.” (GX309 (FTC)). The Proposed Finding also fails to mention that the ad
included a written disclosure stating “For simple tax returns only. See if you qualify at
turbotax.com. Must file by 3/31 for free offer.” (GX309 (FTC)).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “TurboTax Live”; that the free offer had qualifications based
on the complexity of a consumer’s tax return, by stating “[f]Jor simple tax returns only,” that
consumers could learn more about the qualifications and “[s]ee if [they] qualify at

turbotax.com,” and that consumers needed to “file by 2/15 for free offer.” (GX309 (FTC); PFF
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9244). Complaint Counsel offered no evidence that the written disclosures were not visible (PFF
9230), nor could they given the prominence of those disclosures and the benchmarking analysis
showing that the disclosures were consistent with those in comparable ads (PFF 99232-241).
The ad also informed consumers in spoken narrative that the free offer was for a specific
TurboTax product, referencing “TurboTax Live.” (GX309 (FTC)). Complaint Counsel offered
no evidence these words could not be heard by consumers. (PFF 4231).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax offer being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

192. The small-font disclaimer at the bottom of the screen shown at the end of the 28-second
“Steven/Spit Take” TurboTax ad reads, “For simple tax returns only. See if you qualify at
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turbotax.com. Must file by 2/15 for free offer. Offer subject to change.” (GX309
(Complaint Counsel) at 00:26; GX310 (Complaint Counsel) at CC-00006650).

Response to Finding No. 192:

The Proposed Finding is incorrect, incomplete, and misleading. It is wrong because it
asserts that the language informing consumers about the qualifications appears at 26 seconds into
the ad, but it actually appears at 24 seconds. It is incomplete and misleading because it wrongly
refers to language in the ad as a “disclaimer” and ignores other disclosures in the ad. GX309
also includes a verbal disclosure informing consumers that the free offer was for the “TurboTax
Live” SKU. (GX309 (FTC); CCFF 9190; Response to CCFF q190). Further, the Proposed
Finding fails to recognize that by inviting consumers to “[s]ee if [they] qualify at turbotax.com,”
all content on the TurboTax website—including detailed information about qualifications—was
“integrated” into the ad, and therefore all disclosures on the website are incorporated into the ad.
(PFF 9328; CCFF 9455). In determining the claims conveyed by an advertisement and whether
it was likely to mislead reasonable consumers, the full ad and any integrated content must be
considered. (PCL 9909, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers in writing that the free offer
was for a specific TurboTax SKU, “TurboTax Live”; that the free offer had qualifications based
on the complexity of a consumer’s tax return, by stating “for simple U.S. returns only”; and that
consumers could learn more about the qualifications and “[s]ee if [they] qualify at
turbotax.com.” (GX309 (FTC)); PFF 9244). Despite now asserting this language was in a
“small-font,” Complaint Counsel offered no evidence that the written disclosures were not

visible to consumers (PFF 9230), nor could they given the prominence of those disclosures and
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the benchmarking analysis showing that the disclosures were consistent with those in comparable
ads (PFF q9232-241). The ad also informed consumers in spoken narrative that the free offer
was for a specific TurboTax product, referencing “TurboTax Live.” (GX309 (FTC)).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF qq167-177, 190, 192-202, 405, 852, 857, 860, 870). Complaint Counsel offered no
evidence these words could not be heard by consumers. (PFF 4231).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that any of these ads were likely
to mislead reasonable consumers into believing that all TurboTax products were free or that
TurboTax would necessarily be free for them when it was not. The evidence establishes that the
disclosures in GX309 ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 99470-527).

193.  The “Steven/Spit Take” TurboTax ads appeared throughout the United States at least

13,341 times on at least 637 television networks between November 1, 2021, and April

18,2022. (GX342 (Complaint Counsel) Y 154-55, at CC-00006976-77; see also Shiller

(Complaint Counsel) Tr. 175 (“Based on Kantar Media, I was able to determine that this
ad was aired nationally and locally.”)).
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Response to Finding No. 193:

The Proposed Finding is incomplete and misleading because it is unclear which version
or versions of the “Steven/Spit Take” ad it is referring to. Moreover, the Proposed Finding does
not support an inference that the challenged ads were deceptive. The fact that ads aired is not
evidence that the ads conveyed the claim asserted by Complaint Counsel or that reasonable
consumers were likely to be deceived by the ads. To the contrary, the fact that Complaint
Counsel have identified only 26 even potentially relevant consumer complaints from Tax Year
2021 (see CCFF 4677), even though the “Steven/Spit Take” ad on its own was aired at least
13,341 times on at least 637 television networks during Tax Year 2021 alone, is strong evidence
that reasonable consumers were not deceived by the “Steven/Spit Take” ad or any of the other
challenged advertisements that ran in Tax Year 2021 (see PFF 99632, 637, 639, 641-647).

194. In addition, the 14-second “Steven/Spit Take” TurboTax ad (GX307) ran during the live

broadcast of the Oscars on March 27, 2022. (GX312 (Complaint Counsel) § 34, at CC-
00006686-87).

Response to Finding No. 194:

The Proposed Finding is incomplete and misleading because it fails to explain why Intuit
aired the ad during the 2022 Oscars. Intuit did so to target consumers likely to have simple tax
returns and who would therefore qualify for the free offer with the message that TurboTax Live
is available for free to consumers with simple tax returns for a limited time. (Johnson (Intuit) Tr.
654-655; PFF 99191-192, 196). Consumers with simple tax returns are “overrepresented” in
audiences for “big moment” events like the Oscars. (Johnson (Intuit) Tr. 654-655; see also Ryan
(Intuit) Tr. 692-693). Thus, airing the ad during the Oscars allowed Intuit to inform taxpayers
with simple tax returns that they could file for free using TurboTax Free Edition. (PFF q191;
Johnson (Intuit) Tr. 654-655). While it is undoubtedly true that some taxpayers without simple

returns watch the Oscars, the ad stated clearly and unequivocally that only a specific TurboTax
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SKU would be free (and that TurboTax SKU was, in fact, free), that the SKU was for simple tax
returns only, and that details about those qualifications were available at the TurboTax website.

C. TurboTax Radio Ads

195. InTY 2020 and 2021, Intuit marketed TurboTax Free Edition on the radio. (Respondent
Intuit Inc.’s Pretrial Brief at 23 (filed Mar. 17, 2023)).

Response to Finding No. 195:

Intuit has no specific response except to note that TurboTax Free Edition is free. (PFF

169).

196. GX627 is an audio recording of a radio ad used by Intuit to market TurboTax Free
Edition on the radio in TY2020. (GX627 (Intuit); Respondent Intuit Inc.’s Pretrial Brief
at 23 (filed Mar. 17, 2023)).

Response to Finding No. 196:

Intuit has no specific response except to note that TurboTax Free Edition is free. (PFF

169).
197.  GX627 features a jingle where every word sung is “free.” (GX627 (Intuit)).

Response to Finding No. 197:

The Proposed Finding is incomplete and misleading because GX627 verbally states that
the product that is “free” was the “Free Edition product only.” GX627 then goes on to state that
the free offer is limited to taxpayers with “simple U.S. returns.” Listeners are then encouraged to
“see details at turbotax.com.” (GX627 (Intuit)). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be

free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
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claim about TurboTax at all. (PFF 4221). The ad does not state anything about TurboTax until
the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX627 (Intuit); see also PFF §294). Specifically, the ad informed
consumers that the free offer was for “TurboTax Free.” (GX627 (Intuit)). As Mr. Rubin
explained, “TurboTax Free” was how Intuit referred to TurboTax Free Edition. (See Rubin
(Intuit) Tr. 1561-1562; see also PFF 4228). The reference to “TurboTax Free” was thus meant to
convey the specific SKU being advertised. (See Rubin (Intuit) Tr. 1561-1562; see also PFF
9228). The ad also stated that the free offer was for the “Free Edition product only” and “For
simple U.S. returns,” and that consumers could “See details at turbotax.com.” (GX627 (Intuit)).
Complaint Counsel offered no evidence that these words were not audible. (PFF 9295).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even

without those disclosures, reasonable consumers understand that free tax-preparation offers are
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qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

198.  GX627 includes the following claim: “That’s right, TurboTax Free is free. Free, free free
free.” (GX627 (Intuit) at 00:22).

Response to Finding No. 198:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (CCFF 9q9198-199; Responses to CCFF q9198-199). The ad also stated, “Free
Edition product only. For simple U.S. returns. Offer subject to change. See details at
turbotax.com.” (GX627 (Intuit)). In determining the claims conveyed by an advertisement and
whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers that the free offer was for
“TurboTax Free.” (GX627 (Intuit)). As Mr. Rubin explained, “TurboTax Free” was how Intuit
referred to TurboTax Free Edition. (See Rubin (Intuit) Tr. 1561-1562; see also PFF 4228). The
reference to “TurboTax Free” was thus meant to convey the specific SKU being advertised. (See
Rubin (Intuit) Tr. 1561-1562; see also PFF 9228). The ad also stated that the free offer was for
the “Free Edition product only” and “For simple U.S. returns,” and that consumers could “See
details at turbotax.com.” (GX627 (Intuit)). Complaint Counsel offered no evidence that these

words were not audible. (PFF 9295).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 99241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF q9470-527).

199. GX627 includes the following disclaimer spoken at a faster rate than the rest of the radio

ad: “Free Edition product only. For simple U.S. returns. Offer subject to change. See
details at turbotax.com.” (GX627 (Intuit) at 00:24).

Response to Finding No. 199:

The Proposed Finding is incomplete and misleading. First, it wrongly refers to language
in the ad as a “disclaimer.” Second, it ignores that the ad also stated that the product being
advertised was “TurboTax Free.” (GX627 (Intuit)). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any

integrated content must be considered. (PCL 999, 16, 68; PFF 49241, 313, 320, 334). Third, the
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Proposed Finding misleadingly states that the disclosures were spoken at a faster rate. But as
Complaint Counsel describe in Proposed Finding 197, the challenged ad is a “jingle” where most
of the words are sung. (GX627 (Intuit)). It is therefore unsurprising and unremarkable that the
disclosures, which were not sung, would be spoken at a different speed. (GX627 (Intuit)).
Complaint Counsel did not introduce evidence that the disclosures in the ad, which include the
only reference to TurboTax, were difficult to understand.

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers that the free offer was for a
specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on the
complexity of a consumer’s tax return, by stating “for simple U.S. returns”; and that consumers
could learn more about the qualifications by “see[ing] details at turbotax.com.” (GX627
(Intuit)). Complaint Counsel offered no evidence that these words were not audible, let alone
that the speed of this language made it inaudible. (PFF 9295).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax

would necessarily be free for them when it was not. To the contrary, the evidence establishes
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that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

200. GX630 is an audio recording of a radio ad used by Intuit to market TurboTax Free

Edition on the radio in T'Y 2020. (GX630 (Intuit); Respondent Intuit Inc.’s Pretrial Brief
at 23 (filed Mar. 17, 2023)).

Response to Finding No. 200:

Intuit has no specific response except to note that TurboTax Free Edition is free. (PFF

169).
201. GX630 features a jingle where every word sung is “free.” (GX630 (Intuit)).

Response to Finding No. 201:

The Proposed Finding is incomplete and misleading because GX630 verbally states that
the product that is “free” was the “Free Edition product only.” GX630 then goes on to state that
the free offer is limited to taxpayers with “simple U.S. returns.” Listeners are then encouraged to
“see details at turbotax.com.” (GX630 (Intuit)). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any
integrated content must be considered. (PCL 999, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a

claim about TurboTax at all. (PFF 9221). The ad does not state anything about TurboTax until
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the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX630 (Intuit); see also PFF §294). Specifically, the ad informed
consumers that the free offer was for “TurboTax Free,” and for the “Free Edition product only.”
(GX630 (Intuit)). As Mr. Rubin explained, “TurboTax Free” was how Intuit referred to
TurboTax Free Edition. (See Rubin (Intuit) Tr. 1561-1562; see also PFF 9228). The reference to
“TurboTax Free” was thus meant to convey the specific SKU being advertised. (See Rubin
(Intuit) Tr. 1561-1562; see also PFF 9228). The ad also stated that the free offer was for the
“Free Edition product only” and “For simple U.S. returns,” and that consumers could “See
details at turbotax.com.” (GX630 (Intuit)). Complaint Counsel offered no evidence that these
words were not audible. (PFF 9295).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q9167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even

without those disclosures, reasonable consumers understand that free tax-preparation offers are
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qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

202. GX630 includes the following claim: “That’s right, TurboTax Free is free. Free, free free
free.” (GX630 (Intuit) at 00:21).

Response to Finding No. 202:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (CCFF 99202-203; Responses to CCFF 49202-203). The ad also stated, “Free
Edition product only. For simple U.S. returns. Offer subject to change. See details at
turbotax.com.” (GX630 (Intuit)). In determining the claims conveyed by an advertisement and
whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers that the free offer was for
“TurboTax Free.” (GX630 (Intuit)). As Mr. Rubin explained, “TurboTax Free” was how Intuit
referred to TurboTax Free Edition. (See Rubin (Intuit) Tr. 1561-1562; see also PFF 4228). The
reference to “TurboTax Free” was thus meant to convey the specific SKU being advertised. (See
Rubin (Intuit) Tr. 1561-1562; see also PFF 9228). The ad also stated that the free offer was for
the “Free Edition product only” and “For simple U.S. returns,” and that consumers could “See
details at turbotax.com.” (GX630 (Intuit)). Complaint Counsel offered no evidence that these

words were not audible. (PFF 9295).
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Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. The evidence establishes that the disclosures
in the ad ensured that reasonable consumers understood that there were qualifications for the free
TurboTax SKU being advertised, the nature and character of those qualifications, and where
additional detail was available. (PFF 99241-246, 302-330, 334). Even without those disclosures,
reasonable consumers understand that free tax-preparation offers are qualified, that their ability
to qualify for that offering depends on the complexity of their tax returns, and that additional
information about whether that consumer qualifies for a free product is likely to be available on
the TurboTax website. (PFF q9470-527).

203.  GX630 includes the following disclaimer spoken at a faster rate than the rest of the radio

ad: “Free Edition product only. For simple U.S. returns. Offer subject to change. See
details at turbotax.com.” (GX630 (Intuit) at 00:24).

Response to Finding No. 203:

The Proposed Finding is incomplete and misleading. First, it wrongly refers to language
in the ad as a “disclaimer.” Second, it ignores that the ad also stated that the product being
advertised was “TurboTax Free.” (GX630 (Intuit)). In determining the claims conveyed by an
advertisement and whether it was likely to mislead reasonable consumers, the full ad and any

integrated content must be considered. (PCL 999, 16, 68; PFF 49241, 313, 320, 334). Third, the
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Proposed Finding misleadingly states that the disclosures were spoken at a faster rate. But as
Complaint Counsel describe in Proposed Finding 201, the challenged ad is a “jingle” where most
of the words are sung. (GX630 (Intuit)). It is therefore unsurprising and unremarkable that the
disclosures, which were not sung, would be spoken at a different speed. (GX630 (Intuit)).
Complaint Counsel did not introduce evidence that the disclosures in the ad, which include the
only reference to TurboTax, were difficult to understand.

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers that the free offer was for a
specific TurboTax SKU, “Free Edition”; that the free offer had qualifications based on the
complexity of a consumer’s tax return, by stating “for simple U.S. returns”; and that consumers
could learn more about the qualifications by “see[ing] details at turbotax.com.” (GX630
(Intuit)). Complaint Counsel offered no evidence that these words were not audible, let alone
that the speed of this language made it inaudible. (PFF 9295).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF q167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax

would necessarily be free for them when it was not. To the contrary, the evidence establishes
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that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product
is likely to be available on the TurboTax website. (PFF 49470-527).

204. GX617 is an audio recording of a radio ad used by Intuit to market TurboTax Free

Edition on the radio in TY 2021. (GX617 (Intuit); Respondent Intuit Inc.’s Pretrial Brief
at 23 (filed Mar. 17, 2023)).

Response to Finding No. 204:

Intuit has no specific response except to note that TurboTax Free Edition is free. (PFF

169).
205. GX617 features a jingle where every word sung is “free.” (GX617 (Intuit)).

Response to Finding No. 205:

The Proposed Finding is incomplete and misleading because GX617 verbally states that
the product that is “free” was “TurboTax Free Edition.” TurboTax Free Edition is free. GX617
then goes on to state that the free offer is limited to taxpayers with “simple U.S. returns only.”
Listeners are then encouraged to “see if [they] qualify at turbotax.com.” (GX617 (Intuit)). In
determining the claims conveyed by an advertisement and whether it was likely to mislead
reasonable consumers, the full ad and any integrated content must be considered. (PCL 9909, 16,
68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be

free for the consumer when it was not. To start, the repetition of the word “free” by itself is not a
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claim about TurboTax at all. (PFF 4221). The ad does not state anything about TurboTax until
the end of the ad, when it informed viewers that the free offer applied to a specific TurboTax
SKU that had qualifications. (GX617 (Intuit); see also PFF §294). Specifically, the ad informed
consumers that the free offer was for “TurboTax Free Edition.” (GX617 (Intuit)). The ad also
stated that the free offer was for “TurboTax Free Edition” and “for simple U.S. returns only” and
that consumers could “See if [they] qualify at turbotax.com.” (GX617 (Intuit)). Complaint
Counsel offered no evidence that these words were not audible. (PFF 9295).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.
(See PFF qq167-177, 190, 192-202, 405, 852, 857, 860, 870).

The Proposed Finding also does not support an inference that the ad was likely to mislead
reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
reasonable consumers into believing that all TurboTax products were free or that TurboTax
would necessarily be free for them when it was not. To the contrary, the evidence establishes
that the disclosures in the ad ensured that reasonable consumers understood that there were
qualifications for the free TurboTax SKU being advertised, the nature and character of those
qualifications, and where additional detail was available. (PFF 99241-246, 302-330, 334). Even
without those disclosures, reasonable consumers understand that free tax-preparation offers are
qualified, that their ability to qualify for that offering depends on the complexity of their tax
returns, and that additional information about whether that consumer qualifies for a free product

is likely to be available on the TurboTax website. (PFF 99470-527).
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206. GX617 includes the following claim: “That’s right, TurboTax Free Edition is free. Free,
free free free.” (GX617 (Intuit) at 00:20).

Response to Finding No. 206:

The Proposed Finding is incomplete and misleading because it is just a snippet of the full
ad that actually ran and Complaint Counsel have omitted critical information for evaluating the
advertisement. (CCFF 949206-207; Responses to CCFF 49206-207). The ad also stated,
“TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com. Offer
subject to change.” (GX617 (Intuit)). In determining the claims conveyed by an advertisement
and whether it was likely to mislead reasonable consumers, the full ad and any integrated content
must be considered. (PCL 99, 16, 68; PFF 99241, 313, 320, 334).

Moreover, the Proposed Finding does not support an inference that the ad expressly or
impliedly claimed that all TurboTax products were free or that TurboTax would necessarily be
free for the consumer when it was not. The ad informed consumers that the free offer was for
“TurboTax Free Edition.” (GX617 (Intuit)). The ad also stated that the free offer was for
“TurboTax Free Edition” and “for simple U.S. returns only” and that consumers could “See if
[they] qualify at turbotax.com.” (GX617 (Intuit)). Complaint Counsel offered no evidence that
these words were not audible. (PFF 9295).

Further, Complaint Counsel have not offered any evidence that Intuit intended to make
the claims that Complaint Counsel allege. Instead, the undisputed testimony from Intuit’s
executives establishes that Intuit did not intend for any of the ads to claim that all TurboTax
products are free or that TurboTax would be free for a consumer when that was not the case.

(See PFF 49167-177, 190, 192-202, 405, 852, 857, 860, 870).
The Proposed Finding also does not support an inference that the ad was likely to mislead

reasonable consumers. Complaint Counsel offered no evidence that the ad was likely to mislead
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