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Federal Trade Commission
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Washington. DC 20580

Re ]n the Matter of Luis Jorge Perez Appellant
Docket No. 9420

Application for Review b> the Commission

Sirs:

1 submit the enclosed on behalf of my client. Ellis Jorge Perei, as an appeal and
application for review by the Commission of the decision of the I lon. D. Michael Chappell.
ChiefAdministrative Lau Judge. [ have mailed rather than electronically' filing via the

Administrative E-Filing System due to glitches therein that have prevented my e-filing therein.
Please note that I have e-fi[ed copies to Judge Chappell and the other necessary parties: their e-
filing addresse; have accepted my submission.

yery truly yours

11Pft!*r G. DEI. GROSS,O

CS[)

1:ne
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UNITED STATES OF AMERICA

FED}fRAI. TRADE COMMISSION

MATTER: Doctet No. 9420 PUBLIC

COMMISSIONERS: I.ina M. Khan. Chair

Rebecca Kelly Slaughter
Alvaro Bedo) a

IN THE MATTER OF

1.1-,IS JORGE PEREZ. APPELLANT

NOTICE OF APPEAL AND APPLICATION FOR REVIEW

Pursuant to 16 CFR 1.147. aggriezed Appellant. Luis Jorge Perez. ("Appellant Pero" ).

gives notice that lie appeals and requests a revie# by the Commission o f the Administrative Law

Judge Decision On Application For Review: by D. Michael Chappell. Chief Administrative Law

Judge. dated February 7.2024 but received b>· email to appellant's counsel February 8.2024. and

by Federal Express to appellants counsel from the FTC on February 13.2024. This request for

review by the Commission includes the final civil sanctions ofthe I lorscracing Integrity and Safely

Authority ("IliSA") in JAMS Case No 1501000589 and the October 1 0. 2023 Notice of Final

Sanctions impo.sed pursuant to I lorse Racing and Integrity Unil ("111WU") of the HISAin IWIWIJ

Case No. EAD2022-3 which imposed civil sanctions consisting in the aggregate of a fourteen ( 14}

month suspension. a tine of $5.000.00. Copies ofthe decision and final civil sanctions are annexed

hereto as Exhibits "A"and "B"

Appellant requests this review for the following reasons:

1. HI SA and 1 11 W U do not have j urisd i cti on over non-race horses even if said non-

race horses are stabled on racetracks. Appellant provided peterinary services for both, race horses
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and non-race horses. al se, eral race tracks and could legitimately possess a medication. banned

fur nice horses but not for non-race horses. fur use upon non-race horses.

a. Judge Chappell failed loans\vcr. much less address this issue. and accepted

HISAS argument that appellant-s claim that the b.intied medication was

necessary for his non-covered hoN practice was onl> theoretical.

b. .litilve Cappell-A decision. in effuct. interfered Kith appellant's. and other

similarly situated veterinarians', abilit> to earn' on their practice inwhing

min-covered horses on a racetrack. Those .elerinarians and the appellant

line no obligation to inform 111%A as to whal medications they possess for

their practice in,nhing non-cin ered horses.

c. Judge Chappell-s decision acknouledged thal no ez idence existed thal

appellant had used the banned medication on covered race horses.

2. Rule 3214 (a) ofthe ADMC Program fails to provide the neces,(ar>· due process

protections with respect to the issue of this case. i.e.. a reterinariali's possesskin ofa niedication

banned for r:ice horses but not for non-race horses. which the .Appellant could pim Me for non-race

horses on i] racetr.ick.

a. 1 2, date. neither HISA nor II]W[] have promulgated any written

procedurels) or regulations(s) regarding prescribing and dispensing of a

banned substance for a non-covered horse at a racetrack. No prohibition o f

said practice has been issued.
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b. The issue remains. " 1 low does a veterinarian administer to a non-covered

horse without cam·ing the medication, even if a medication banned for a

covered horse. and the administration thereof is/will be on a racetrack?

3. 1 HSA's regulatory scheme with respect to a designated banned substance. as

applicable to this case, is vague as well as being arbitrary and capricious. The constitutionality of

1 HSA's enabling statute, the 1 lorseracing ]ntegrity and Safety Act {15 LT.SiC. 4 3051, et seq.) is in

serious question. The Fitth Circuit Court of Appeals held in Nat'] 1 Iorsemen's Benevolent &

Protective Ass'n v. Black. 53 F. 46 869 (51" Cir. 2022) that the statute "is facially unconstitutional '.

Thus. Appellant reserves the right to challenge the decision and sanctions as arbitrary. capricious.

an abuse of discretion. prejudicial, or otherwise not in accordance with lau on the same grounds

of facial unconstitutionality.

Dated: Mineola. New York

March 8.2024

Respectfully submitted.

07« Ul«---
ROBER-I G. DEL GROSSO. ESQ.

Attome> for Appellant

1 14 Old Country Road. Suite 600
Mineola. New York 11501

Phone (516) 294-3554

Fax (516)741-0912

rgdesq@yahoo.com
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CERTH·ICATION OF SERVIC'K

Pursuant to 16 (7'R § 1.146(a) and 16 CFR § 4.4{b). acopy of the foregoing is being
sened the Xm Ja> 01' March. 2024 via First Clahs mail und/or electrunic mail upon the followint:

Office ofthe Secretary

1·ederal '1-rude Commissitin

600 Pennsylvania Avenue. NW
Suite CC-5610

Washington. DC 20580

1 6,n. D. Achacl Chaly,CH

Chief Adininistratike [ .aw Judge
Ollice DEAdministrathe Law Judges
600 Penns> 1,·ania Avenue. NW

Washington. 1 )C. 205 80

00UUfle.gui and electronicillings@ftc.gov

John I.. 1·org>. Counsel

I lorseracing Integrity and Safet> Authorily
830 Vermillion Peak Pass

Lexington. KY 40515
johiiti ·g>1 ,gmail.00111

Michelle Pujuk General Counsel

1 lorseracing ]ntegrit> and Welfare Unit
4801 Main Street. Suite 350

Kansas City, MC) 64112

11111 uia l s jt. h i Li, L. t )!g

Uf421
£41)14PIN G. 171:1. CAU)%91,

714744'

Anorney 1271' Appellant

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 03/08/2024 OSCAR NO. 609986 -PAGE Page 5 of 21 * PUBLIC * 



EXHIB IT " A."
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UNITED STATES OF AMERICA

FEDERAL TRADE C(AlMISSION

OFFICE. 01''.ADJ[ININTR.V]']VEl.Air Jt DGES

)

In the Matter of )

Luis Jorge Perez, } Docket No. 9420

Appellant. )

ADMINISTRATIVE LAW JUDGE DECISION ON APPLICATION FOR REVIEW

Pursuant to 15 U.S.C. 4 3058(b) and 16 C.F.R. § 1.146(a). Luis Jorge Perez ('Pere/' or

'Appellant") appeals the final civil Kanctions imposed against him by the Horseracing Integrity

and Safety Authority. Inc. Cthe Authority") based on a finding by an arbhrator that Appellant

violated section 3214(a) of the Anti-Doping and Medication Control Prograni ( 'ADMC" or the

"ADMC Program"). As set forth below, Appellant's liability' under section 3214(a) and the

uinposed final civil sanctionx are AFFIRMED

I. BACKGROUND

A. The ADMC Program

The Horseracing Integrity and Safety Act ("HISA"). 15 U.S.C. §§ 3051-3060.

empowered the Authority to develop and enforce rules and sanctions on a variety of fubjects,

including anti-doping and medication fur horses. subject to oversight by the Federal Tracie

Commission ("FTC"). 1 5 U.S.C. §§ 3053, 3055,3057. Implementing regulations. effective May

22.2023. established the specific niles of the AT)MCC Program. including persons and animals

covered by the ADMC Program. banned substances. and sanctions for violations. See generally

88 Fed. Reg. 5070-5201 (Jan. 26.2023) (FTC Notice of HISA Proposed Rtile and Request for

Comment): Order Approving the ADMC Rule Proposed b>' the Authority (Mar. 27,2023)

(available at littps://www.fte.gowsysteni, files/ftc_govpd 1-/P222 1 00Commissionorder

AntiDepingMedication.pdO: 88 Fed. Reg. 27894{May 3.2023) (FTCNotice of Final RU]C,
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effective May 22.2023) (available at https://hisaus.orgfregulations'?modal-shown=true#equine-

:inti-doping-and-controlled-medication-protocol-rule<) (hereafter. '-ADMC Rules"). Rule* for

FTC oversight of the Authority, including the Authority's i InpAition of civil sanc liuns. are set

forth iii 16 C.F.R. 4 1.145 et. seq : xee 87 Fed. Reg. 60077 (Oct. 4. 2022){Fi:id Rule) {licieafte,·.

"FTC Rules").

ADMC Rule 3010(e)( I ) established the Horseracing Integrity and Wei fare Unit

C HIWU") to en force the ADMC Program forthe Authority ll[WU charges under the AI)MC

Program are adjudicated by an arbitratur. ADMC Rule 702(} Liability fuund and civil Nanctions

imposed by the Authority, including those imposed for violationf of the ADMC Program. are

reviewable by an FTC Admini,41·alive Law Judge. 15 U.S.C. § 3058(b). FTC Rule 1,146,

B. Procedural Ilitory

On June 13. 2023. 1 f[WU issued Appellant an Equine Anti-Doping Notice of Alleged

Anti-Doping Rule Violation based upon Appellant'% alleged possecsion of a banned subv:ince

("Notice Letter"). The Notice Letter· imposed a provisional suspension effective as of June 14.

2{)23. On June 17,2023, Appellunt submitted a written response to the Notice Letter. On Junc

26.2023,11[WU charged Appel]:1111 with violating the ADMC Program by possessing levo{ hyroxine,

a banned substance known as "Thyro-L." On October 9,2023. after an evidentiary hearing held

on September 18.2023. the arbitrator appointed to adjudicate the charge against Appellant (the

"Arbitrator") issued a final decision finding that Perez violated ADMC Rule 3214(a) b>

possessi"g Thyro-L (the - Decision'). The Decision determmed that the appropriate *anctions for

the violation should he a 14-month period ofincligiblilly ' and a $5,{)00 fine. On October 10.

2023, HIWU sent Perez a Nalice o f Final Civil Sanctionx under the ADMC Prograin, iniposing

Ihe sanctions recommended by the Arbitrator. and un October 11, 2023, pursuant to FTC Rule

1.145, the Authority filed a Civil Sanction Notice wih the FTC' (hereafter. the "Sanctions").

 Ineligibility ineans tlic "Covered Percon 14 barred for a *pecified pei'iod m tinie from participating in ,pecilied
activities:''lnvolving {'overcd Ili,i·wc. or m anyother activity . . taking place ala Racetrackor Training Facility

" ADMC Rules 102(), 3229{a)(21
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On November 9,2023. Appellant filed a notice of appeal amd application for review

C 'Application for Review") requesting an evidentiary hearing to contest the facts found by the

Arbitrator. Appellant 21%elled th,1 the Sanctions imp»cd upoll Ilim were urbiti·ary, Capriciolth, an

abuse of discretion. preiudicial. or otherwibe not in accoi dance with law. 2 011 December 11.

2023, Appellant withdrew hk request for an evidentiary heanng to contest facts. 3

011 December 14, 2023. an order was issued directing each party to submi[ brie fing

limited to the legal issues raised by Appellant in connection with the civil sanctions.

On January 9.2024. pursilant to the December 14.2021 ordel·. the parties each filed

propcised conclusions oflaw. a propo*cd order, and Auppcirting legal briefs. On January 19 Lind

January 2(). 2024. the Authority and Appellant. respeclively, filed responses to each other s

.lanuary 9.2024 filing

C. Summary· of Applirable Lam

ADMC Rule 3214(a) provide< that:

The following acts and omihsions con3titute Anti-Doping Rule Violations b> the
Covered Person(s) in question: . Possession ofa Banned Substance or a 13:intied
Method, unle„ there is compelling Justification fur Mich Possession.

As a veterinarian who treats racehorses. Appellant 1% a tln·ered Pe, on." and 1-h> ro-L i.

a "banned substance" under the ADMC Prograin. ADMC Rule 1020: ADMC Rule 3020(a)(3).

A [)AIL Rule 4310 {Prohibited Substances List). As sanctions for a first 32]4(a) poiresficin

DE]Unve, ADMC Rule 3223(b) provides for a two-year period ofineligibility. a fine u f -up to"

2

AppeHant's Application for Review included a request to st.,v the Sanctum* pending the disposition 01 th,# appeal.
purvuant to 16, C.F.R 4 1 ]4K. which the Aulhority opposed r](' Rule 1.14Xe) recluires tlial an application fora
tin' addres. the factors oullmed in FIC Rule I.148(d), u·hu€h are· {1) 1-he likelihood of the applicanG success on
re ple,i . (21 Whether the applicant wil l suffer irreparable harm 11 a :Lay ]& 11(31 granted: ( 3) The degree of infury to
other partic:, or third parties 11'a stay k granled: and (4) Whether the sm> 11 In ille public interest. 16 C.F R.
4 1 148(d). By order dated November 28.2023. AppellinG stay reque€t uns denied for failure b addre» dll 4,1 the
loregi'ing factors.

' The .Authoritv's response tti the Applic:imin mr Review, filed November I 7.2021. had asserled. among t,LIN·1
Ihingh. [}int Appellarit failed m Identil'y any facts That be seekb tu conta Dnd Iirged thai Appellant'+ reque.t hu .in
eviden[I:u> hearing be demed On Noveinlier 30.2023. based on the Applicil[Ii,Ii for Review arill the Aulliarity-h
reflionse. the Admin asiranve L..1 w .ludge sued . i order directing Appellam [o xpecifically idenzi ly ihe 111,1 terin  lael $
he u ns contesting. In recponie to 111.11 firder. Appellaril 5,1[hdrew his requehl fur 'in n identiary hearing.

3
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$25.000. and pa>·ment of"Nome ur all of the adjudication co,;6 and [HIWLKs] legal costv.'

ADMC Rules 3224 and 3225 nuthorize consideration of facmrs that mitigate the degree of fault.

where the Covered Pet·Non establishes that he or she bears no fuull m negligence, or nu

signilicant fault or negligence. fur the anti-doping rule wolation in question.

Based on issues presented in the Application fur Review. this appeal requires a

determfnation ofwhether Appellant violated ADMC Rule 3214(a) and whether the Sanction,

impo>ed by the Authority are '-arbitrary, capricious. an abuse of discretion. or olherwise not iii

accordance with [aw." 15 U.S.C. § 3058(b)(2)(A)(i)-(i£it 16 C.F.R. 4 1.146(b)(1)-(3>. The

Adini 111 w traitive Law Judge makes these detenninati ons de no o. 5 U.S.C. § 3058( b)( 1 ): 16 C.F.R.

§ 1.146(b)( ] )-(3). Thus, the Administrative Law Judge inugl review the record and canctions

linew." as though the isbue had not been heard before. und no decision had previously been

rendered. See Firemim v. Dirt·TK Lic.. 457 F.Jd 100] , 1004 (9th Cir. 2006) (de<cribing de

'1(,1/3 review by appellate court of district court dimissal ofcomplaint under Federal Rule of

Civil Procedure 12{b)(6)). /)e mivo review requires an independent examination of the record.

See Agreman v INS, 296 F.3d K71. 876 (9th Cir. 2002) (describing cope ofd,emn'o review of

agency's interpr-etation of statute). With de not'o review, there is no deference owed to the

detennmalions made below. See Barriencos v. Wells Fa,·go Bank. N.A.. 633 F.111186.11 88(9th

Cir. 2011) (holding that. on de mn'o review h>· ati appellate court, there h no deference to district

colirl).

'Plo pass muster under the arbitrary and capricious %1:11idard." a court must only lind a

"rational connection between facts and Judgment." .Womp Fehic'/e Mb·s. Ass 'n v. Sficte /·'arm .th,t

4 um. ha Co., 463 U.S. 29,43, 56 ( 1983 ). -'To ri 123 ke (hic lint|ing the cozirt niust consi der

w hether the decision wah based 011 a Conhideration of  he relevan i factors and whether there 1115

been a clear errorof ludgment." Citizens to P/-es·c'i·i·c Ove,·mn Park. Inc. v. Volpe, 401 l:.S 402.

416 ( 1971 ). Judicial review under the arbitrary and capricioub standard looks to ensure thal "the

agency has acted within a zone of reasonableness and. iii partialar. has reasonably considered

the relevant issues and reasonably explained the decision." F'('C v Prometheus Radio Project,

141 S. Ct. 1 150.1158 (202] ). Similarly, to find an abi,Ne ofdiheretion. the record must reveal a

clem eri-or of judgment. Nat 7 112/,//1/2 Fed'n v. Na, 7 AA,i·iue Fisheries Sen,„ 422 F.Jd 782. 798

r)th ('ir. 2005 ). An abuse of discretion is defined as -a plain error. dkeretion exercised 10 13]1 end

4
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not iustilied by the evidence. a judgment that is clearly againg the logic and effect o f the facts as

are found." Id. Finally, whether the Sanctions are in accordance with the law is detennined with

reterence [o the Nut™tantive Mw of HISA and the implementing regulations. sumniariyed above.

After conducting the required review. the Administrative Law Judge - (ii) may affirni.

reverse. moilify, set asitle. or reniand fur further proceedings, in whole or iii part. the final civil

sanction 01'the Authority, and (tiil ma) make any findingorconchision that, in the judginent of

the administrative law judge. is proper and based on the record." 15 U.S.C. 4 3058(b)(3)(A)(ii).

(lii).

11. PROCKEDINGS BELOW

A. Nummary of Material Facts

Baqed on the arbitration record and the briefs ofthe parlies. the material fact,4 are

sununari/cd 4,9 fullows. Appe]lant is a C overed Person who provides vetennary sen·ices to both

racehorses. thal are covered by HISA. and Other horses that are not covered by HISA. Decision

9ll 1.5. 2.29(1 ). 4.3. On June 9. 2023. after the May 22. 2023 implementition of the ADIVIC

Program. investigators from the Neu· York Racing As#ociation and IliWL fuund two one-pound

tubx of Thyro-L inide Appellant's trailer. Decision fl 2.29 13)-(4). 7,2. Appel].int had purchased

the Thyro-L prior to it becoming a banned subblance under the ADMC Program. Decision 'll 7.3.

Baxed on training provided by HIWU prior to the effective date of the ADMC Program.

Appellant knew that Thyro-L would beconie abanned subwance upall linpleinentation ofihe

ADIVIC Program un May 22. 2023. Deciion 1[% 2.29(2). 7.14. C)n March 24. 2023. HIWU's C hief

off<cience, Dr Mary Kco[[ay, conducted a sertinaron the ADMC Progrum, its [ltle4 und

regulations, and the expeclationG for Covered Pet-son.s. Decision 1 2.29(2). h was stipulated

below that Juring het· presentation. Dr. Scollay made the fulloving commentx:

...11]C the veterinarians are practicing also on apopulation of IN]an-Cow red
horses, the> 're taking care o f quarter horxes or they've got a country practice part-
time they are able to po:*ess a Banned Substance becaL,Ne we doiA have control
over th<™e horx« and so to the extent that they u mit to tlhe bisphosphoitate. on a
Nuti-Covered hor<e, we can'tbanthem from posessing them , . LU' le cim't
penali/e people for something that we dont have control over so, you knou·. leA
init %:ty becalt.e we have the ability to investigate. if the story starts le gel a little

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 03/08/2024 OSCAR NO. 609986 -PAGE Page 11 of 21 * PUBLIC * 



Pl BLIC

weird or a little extreme. vou're going to get inure than a raised eyebrow. But at

the end of the dity illmieone is practicing out in the country, we don't have the
authority 10 control the medications they administer or carry· for Non-Covered
1 lories .,, [T]he regiihition addresses [f there ix :3 10%1ificittion for them to lie iii

Possession of a Banned Substance and certainly a practice that incorporate Non-
Covered horses.

licision 11 2.29(2). There was no evidence presented iiI the Arbitration hearing thai the Thyro-L

product was used by Appellant on an>' horse atter the iniplementation of' the ADMC Program.

Decision % 7-27.

Iii his June 17,2023 responie to HIWIJ q Notice Letter. Appellant asserted that he

accepted 1-exponsihility fur posse»ing the subbl:Hice· and thal hA offenwe was not imentional. bill

rather was due to having furgotten that the Thyro-Lwas in his trailer. Decision 9 2.29(7): .ref

al.w June 17,2023 re*pon*e ("The truth is I completely R,1 -got it was there as it had not been

touched in almost 6 months.").

B. Arbitrators Decision

In determining Appellant's Hability for possession under ADMC Rule 3214(a). the

Arbiti·ator noted that Al)MC Rule 3214(a) unequivocal]¥ provides that possession 1,111 banned

Nub>,tance 1% an anti-doping nile violation "unless there is compet/ing justification fur hoch

possession." Decision 1 7.13 (emphasis in original). The Arbitrator noted that neither Dr. Scolla>

nor anyone at H[WL; cautioned veterinarians that ADMC Rule 3214(a) required a -compelling

justification" to avoid liability. or what a compelling justification meant for the pohsession of

banned substances by covered veterinarians u hobc practice included non-covered horsex.

Decision 11 7.14. However, the Arbitrator determined that Appellimt'% asseried justilicittion toi·

possessing the substance - that his practice included non-ctivered as well as covered hoi-ti -

was a lheore(ical justification raised by his counsel after the fact" because Appellant did not

submit evidence that he was administering. or intending to administer. the substance to non-

govered horses. and becao>c .Appellant had initia[ly attribuled his possession to mere ovenighi.

Decision T 7.15.

E laving determined that Appellant violated ADMC Rule 3214{a) by possessing Thyro-L.

the Arbitrator proceeded to conider whether the maximum 24-month period of ineligibilily

6
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provided under ADMC Rule 3223(b) should be eliminated or reduced due to "No Fault or

Negligence- or "No Significant Fault or Negligence" pursuant to ADMC Rules 3224 and 3225.

Decisionli 7.19. In light of Appellant's admission thal he did not clean out his trailer following

the 1 11*'U seminar. the Arbitrator found sufficient negligence was established to preclude a

finding of "no fault or negligence" under ADMC Rule 3224. Decision 117.22.

In determining the sanctions for Appellant's unlawful possession of Thyro-L. the

Arbitrator ctindered bevetal mitigating factot<. including: Appellant having originally obtained

Thyro-L before it became a banned substance: the absence (,fevidence that Appellant intended to

ine Thyro-L on covered horxes or that he had done 90: the ADM< 1 Prograin was new and no

velerinarians had experience unde, it: only one educalion session had licen provided at Belmont

Paik kix of.lime 9, 20231 and how a reabonable pei-on inay have intLTri-cted Dr. Scollay'N March

2023 comnientw reginding ADMC Rule 3214. Decision 'llf 7.26-7.29.

The Arbitrator broke down the twenty-one monthi of posible periods of ineligibility into

three seven-month range<, begmning with the minimum ineligibility period of 3 months.1 as

follows: slight or insignifican 1 (3.1 0 months): moderate ( 10- 17 nionths): and significant: ( 17-24

months). Deckion 117.25. The Arbitrator found that Appellann level ofobjective fault fell in the

moderate c:ilegory· because: Appellant was aware Thyro-L would become a banned substance

before the ADMC Prognun went into effect: Appellant failed to Clean Lilli hi4 trailer as HIWU

recommended: and Appe HanG con trolled substances were not properh st ored and h is trailer was

diworganized. unsalle. and unsanitary. Decision 1111 7.26-7.29. 1 lt,wever, in determining sanctions,

the Arbitratur applied a kiwer [eve] ofsubjective fault aiid i·educed the iti,iximiini allowable 24-

month period ol'ineligibility under AI)MC Mule 3223 to 14 numths, given the nlitigating factorb

dixcussed ahove. Decision 9 7.29. In addition, the Arbitrator reduced the fiiic undei- Al)MC Rule

3223 frorn the allowed inaximum o f $25,000 to $5,000. "con fidering the mexperience of Dr,

Perez with the ADMC Program, the limited training he received, the Agency'< lack of clarity,

and the absence of any imperinissible use of the substance in question or any violittion other than

4 At)MC Rtile 3225 prnviles (liat even '[w here the Covered Person c·iatiliches thal he or she hear, No Significant
Fault or Negligence for the Anti-Doping Rule Violation in quevion. then (unk» Rule 3225(1) or 3225(c) applies)
the perii,d 01- Ineligibility shall he fixed between 3 months and 2 years. depending on lie Covered Person-N degree of
Fault.'

7
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the Posse,sion itself." Decixion i 7.32. Furthermore. the Arbitrator in her discretion declined to

require Appellant to contribute to the adjudication costs, a, requested by the Authority. Decibion

117.33.

]iI. ANAL'-S]S

A. C'ontentioin on \ppe:11

Appellant argues thal he hould not be sanctioned fur possessing a banned substance under

A[)MC Rule 3214 because he i> a r·elerinarian who treat, both covered and non-covered horhe

Appellant fi·ames his claims as juridictional and niue proces>;- ones. Specifically, Appellant

arguex thal the Authority |:ickx jurisdietion iner non-covered horhes: there fore. Appellant cannot

be held liable for possessing a bained Tubstance becatiwe hix practice iiicludes non-covered

horses. In support of his due proces,; claim, Appellant contends that ADMC Rule 3214(a) is

vague. arbitrary and capricioui because covered veterinarians who also treat non-covered horses

could not know whether posses:,ion of a banned iubstance was pennitted or not. and that the

Authority and HIWU did not properly inform co#ered veterinarian< thal providing a "compelling

ittklificalion" would be required to avoid liability, nur how the "compelling jubtification"

evidentiary standard wozild be interpreted. Accordingly. Appellant argues that the finding of

liability and imposed sanetion hould he reveried.

The Authority respondx that a covered veterinarian who also treats non-covered horses is

not autoinatically exempt from ADMC Rule 32]4. but rather must establish u "compelling

lurtification" to avoid liability. The Authority argue>, thal while the administration (,fa banned

substance to a non-covered horse mar satisfy the "coinpelling juflification" evidentialry standard,

10 Tneet this evidentia]-3 01:ind:ird the Appellant [nu.t pul l'orth Apecific evidence thal the banned

subxtarce was used for or miciided to be used fornon-covered horses. which Perez did not The

Authority alleges that Appellant has only put forth a -theoretical justification" for pos„c>,*ing

Thyro-L. and that the mere statenient that a covered vele,inarian also treats non-covered hones

Ls insu fficienl to prove -compelling justification" for po™»ion. Moreover. the Authority argues

1]mt allowing covered veterinarians who also treat non-covered ho]·seb to be exempt from A[)MC

Rule 3214 through bald :Ishertic,nh would create a bhmket excepton for covered Leterilial·ians

who 21]so treat non-covered horses that would underininethe integrity of the ADME' Program.

8
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Accordingly. the Authority urges that the finding of liability and the imposed sanctions be

affirmed.

B. Dicussion

1. Liability under ADMC Rule 3214

As an initial matter. it is undisputed that Appellant is a Covered Person treating

racehorses: accordingly. the Authority and f·11\VU have jurisdiction over Appellant and he Ls

subject to ADMC Rule 3214. With regard to Appellant's -due process" claims, ADMC Rule

3214 clearly lays out an exception to hubility forpoxsession of banned substance where such

possession has a "compelling justification." This is an evidentiary standard. Appellant has failed

to support his assertion that due process 1-equires ADMC Rule 3214 to identify factual scenarios

that may meet the standard. The fact thal during the educationak seminar HIWU's Chief of

Science did not explicitly mention the "compelling .»rifleation" standard or describe iii detail

how t]Lis standard would be interpreted similarly docK not support a finding of a due process

violation Moreover, the mechanisms foren forcing ADMC Rule 3214 provide ample

opportunities to defend against the chai·ge of unlawful possession: fir>t before a neutral arbitrator

and now through the present appeal. For this reason as well. Appellant has failed to demonstrate

he hab been deprived of due process.

To the extent that Appellant'sjurisdiction and/or due process claims can be construed as

asserting that a covered veterinarian can establish a 'conipcHing justification" for possession

solely by demonstrating that the veteriiiaritin's practice includes non-covered horses, without any

further evidentiaty inquiry, this contention is rejected. Appellants proposal to create a blanket

exemption to ADMC Rule 3214 for covered veterinarians by virtue oftheir treating non-covered

horses contradicts the "compelling justi ficalion" evidentiary standard requirement. which by

nature of the inclusion ofthe word "compelling," suggests the need to put forth evidence beyond

an unsupported, theoretical allegation. and to analyze such evidence on a case-by-case basis.

Appellant's statement that his veterinary practice includes non-covered horses, is thus not by

itsel f a compelling justification for the possession. Accordingly. a de /Jol'o review of the record

supports a fi]iding of liability under ADMC Rule 3214,

9
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2. Sanctions for violating \D1(' Ru]e 3214

Although the Arbitrator found that Appellant' s level of objective fault fell in the

moderate category because of Appellant's awareness Thyro-L would become a banned substance

and Appellant s failure to clean out his trailer as HIWU recoinniended. the Arbitrator applied a

lower level of sub.jective fault and reduced both the maximum allowable period of incligibility

and fine under ADMC Rule 3223 to 14 months and $5,000, respectively. In making this

determination. the At-biti-ator considered various mitigating factors discussed above, including

that Appella]it initially obtained Thyro-L before it became banned: the lack of evidence that

Appellant intended to or did use Thyro-L on covered horses after the ADMC Prograin went into

effect. that the ADMC Prograni was new and only one education Session had been provided al

Belinont Park as of,June 9.2023: and that Dr. Scollay's March 2023 comments regarding

ADMC Rule 3214 may have been misinterpreted, Decision 117.29. In summary. Appellant has

failed to demonstrate that the Arbitrator's sanctions determination was arbitrary, capricious. an

abuse of discretion, or not in accordance with applicable lau·. Rather, the Arbitrator appropriately

applied the ADMC rules. the Decision does riot reveal any "plain en-or. ' Nat 7 Wildlife Fed }i.

422 F.3d at 798: and the Arbitrator "acted within a zone of reasonableness . .reasonably

considered the relevant iNsues and reasonably explained the decision: Prometheus Radio

Prolect, 141 S. Ct. at 1 ]58.

Furthermore. an independent, de ROW) review ofthe record supports the Sanctions

imposed by the Atithority as in accoidance with ADMC R,iles. reasonable. and rationally related

to Appellant's degree of fault. Appellant's degree of objective fault in possessing the Thyro-L

after implenientation of the ADMC Program was at the very least moderate. Despite having been

aware through training that Thyro-L would be banned for racehorses upon implementation of the

ADMC Program and having received recommendation% concerning his responsibilities as a

Covered Person under the ADMC Program. Appellant did not take any steps to ensure that the

Thyro-L was dispoxed of after the ban went into effect. Further, Appellant's failure to act was

not due to his belief that he lawfully possessed the Thyro-L. but rather because he forgot he had

it.

10
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Notwithstanding the foregoing. the lack ofwrongful intent on Appellant'% part xupports a

reduction in the maximum allowable period of inetigibility and fine. as demonoti·ated by the facts

that Appellant initially acquired the Thyro-L when it was 1®·ful to do so; the ADMC Program

imposed new rules as to u·hich there was limited training: and the lack of evidence thal Appellant

used the Thyro-L on a covered horse after the ban went into cffect. The reduced sanctions

imposed by the Authorily fairly and reasonably reflect the application of the mitigating facts itt

the record.

IV. CONCLUSION

Havingconducted the review required under 15 U.S.C. 4 3058(b)(2)(A}(i)-(iii). forthe

r'e™inb stated above. the finding of liability and the imposed Sanctions are AFFIRMED.

ORDERED: ZIb M TA,Vi.--4
D. Michael Chappell
('hief Admmistrative Law Judge

Date· February 7.2024
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Hol seracing Villeglity & Welfare Unit

NOTICE OF FINAL CIVIL SANCTIONS UNDER THE ADMC PROGRAM

October 10,2023

SENT VIA EMAIL dipetezequirievel@gmaif.corn

Dr. Luis Jorge Perez, DVM
12 Euston Road South

West Hempstead, NY 1 I 552
(334) 421-0124

Re: EAD2023-3/EAD Charge of Possession of a Banned Substance - Rule 3214(a)

1-tivs serves as notice to you, Luis Jorge Perez, that the Horseracing Integrity & Welfare Unit

CHIWU) is imposing the following Consequences against you under the Anti-Doping and
Medication Control (ADMC) Program in accordance with the enclosed final decision of the

Arbitral Body and pursuant to 15 U.S.C. 3057(d).

1. A period of Ineligibility of fourteen {14) months for you, commencing on June 14, 2023,
the effective date of your Provisionat Suspension, and ending on August 13, 2024
(ADMC Rule 3223):

2. A fine of $5,000 to be paid before the expiration of the period of Ineligibility (ADMC Rule
3223); ancl

3. Public Disclosure in accordance with ADMC Program Rule 3620.

This matter involves the Possession of the Banned Substance, Levothyroxine <Thy,0-4 at
Belmont Park in Elmont, New York on June 9,2023.

Review of the Anal Decision and its accompanying Consequences by a federal Administrative
law Judge js available under 15 U S.C. 3058. Pursuant to 15 U,S.C. 3058(b)(1), such review
must be requested within thirty (30) days of October 10, 2023 (i.e., November 9, 2023). You will
also receive a copy of tile notice to the Federal Trade Commission of these civil sanctions. A
stay of the Consequences set forth above will only be imposed if such a stay,s requested from,
and approved by, the applicable Administrative Law Judge.

The Consequences set forth above are effect ve ¢mmediately, and any fines imposed must be
paid through the HISA Portal by the dates set forth above. The instructions for payment thiough
the HISA Portal are enclosed.

Horserachlg Integrjty & Welfare Unit • 4801 Main Sheet, Suite 350 Kansas aty, Missomi 64112• T •011 816 474 8655 •
hiwi, 04

HIW Ul
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Horsekacing Integty & Welfare Unit

Please also be advised that a copy of this Notice or a summary thereof will be published on
HIWU's website.

Horseracing Integrity & Welfare Unit

A

44+
Michelle Pujals, HIWU General Counsel

Encls.. Decision of Arbitral Body
histiuctions for HISA Ponal

cc (w/ ends.) Robert Del Grosso, Esq., Counsel for Dr. Perez
HISA

2
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